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PREFACE  TO  THE  FIRST  EDITION. 


The  Author,  in  the  course  of  his  studies  for  the 
Bar,  made  so  many  notes  on  the  Principles  of 
Equity  and  the  cases  in  support  of  them,  not 
only  from  his  own  private  reading,  but  from  the 
Lectures  of  that  able  and  distinguished  master, 
Mr.  Birkbeck,  the  Lecturer  on  Equity  Jurispru- 
dence, that  it  required  but  little  trouble  to  recast 
and  mould  them  into  the  form  of  a  book. 
Venturing  to  think  that  the  work  may  prove 
useful  not  only  to  the  student  but  to  the  prac- 
titioner, he  ventures  with  diffidence  to  submit 
tlie  result  of  his  labours  to  the  consideration  of 
tlie  profession. 


5  Essex  Goubt,  Temple, 
January  x868. 


PEEFACE  TO  THE  FOUETH  EDITION 

(ABRIDGED). 


The  Author  of  the  '*  Principles  of  Equity  "  being 
dead,  and  the  Editor  of  the  Second  and  Third 
Editions  having  also  died,  and  a  new  edition . 
being  wanted,  I  have,  at  the  Publishers'  request, 
edited  the  Fourth  Edition. 

To  the  "  Principles  of  Equity  "  I  have  added 
the  '*  Practice  in  Equity." 

ARCHIBALD  BROWN. 

iroy  Z877. 


PKEFACE  TO  THE  SIXTH  EDITION. 


In  this  Sixth  Edition,  the  "  Principles  of  Equity  " 
have  been  thoroughly  revised;  various  new  matters 
(e.gr.,  the  executor's  retainer,  the  eflfect  of  sect, 
lo  of  the  Judicature  Act,  1875,  &c.)  have  been 
fully  stated  and  expounded  ;  the  new  legislation 
(notably  that  regarding  mortgages  and  married 
women)  has  been  both  summarised,  and  also 
worked  into  the  text  wherever  that  text  re- 
quired to  be  modified  thereby ;  and  all  the  new 
decisions  have  likewise  been  incorporated  and 
noted  up  in  their  proper  places.  By  various 
devices,  room  has  been  found  for  this  very  con- 
siderable body  of  new  matter  without  increasing 
the  bulk  of  this  edition ;  and  in  particular,  by 
the  condensation  into  sections  of  the  Auxiliary 
Jurisdiction  (now  obsolete),  which  was  formerly 
discussed  in  separate  chapters. 

The  "  Practice  in  Equity "  has  also,  in  this 
Third  Edition  thereof,  been  carefully  revised  ; 
and  every  new  decision  up  to  November  1882 
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inclusive  in  the  Law  Eeports,  and  some  few 
decisions  in  the  other  Eeports,  bearing  upon  the 
practice,  together  with  the  latest  new  Orders  and 
Rules,  have  been  incorporated  in  their  proper 
places. 

And  it  is  hoped  that  both  the  Principles  and 
the  Epitome  of  the  Practice  will  prove  of  con- 
tinuing service  not  only  to  the  Student  prepar- 
ing for  his  examination,  but  also  (although 
necessarily  in  a  less  degree)  to  the  Practising 
Lawyer  in  either  branch  of  the  Profession. 

A.  BEOWN. 


8  Nkw  Square,  LmooLN's  Inn,  W.C, 
November  1882. 
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PART  L—INTRODUCTOR  K 


CHAPTER  I. 

THE   JURISDICTION  IN   EQUITY. 

In  treating  of  Equity,  it  is  essential  to  distinguish  the  Nature  and 
various  senses  in  which  that  word  is  used.  In  its the^Trildic- 
most  general  sense,  we  are  accustomed  to  call  that  ^^^"^  "^  •^^^y* 
Equity  fc^hich  in  the  transactions  of  mankind  is  founded 
in  natural  justice,  or  in  honesty  and  rjght^  and  which 
properly  arises  mj  ^^..  «A  ^^^JSSi'  ^^^  ^^  would  be 
a  great  mistake  to  suppose  that  equity,  m  adminis" 
tered  in  the  courts,  embraces  a  jurisdiction  so  wide  and 
various  as  the  principles  of  natural  justice.  There  are, 
on  the  contrary,  many  matters  of  natural  justice  which 
the  courts  leave  whoUy  unprovided  for,  from  the  diffi- 
culty of  framing  any  general  rules  to  meet  them,  and 
from  the  doubtful  policy  of  attempting  to  give  a  legal 
sanction  to  duties  of  imperfect  obligation,  such  as 
gharity,  gratitude^  and  kindness.  A  large  portion, 
therefore,  of  natural  equity,  in  its  widest  sense,  cannot 
be,  at  least  is  not,  judicially  enforced,  but  must  be,  or 
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at  least  is  in  fact,  left  to  the  conscience  of  private 
individuals  (a). 

Definition  of  Are  we  then  to  infer  that  the  equity  of  the  Court 
reference  to  its  of  Chancery  represents  the  enforceable  residue  of 
eaSent^tnd  natural  equity>  meaning  by  the  word  residue  all  that 
not  iu  content,  portion  of  natural  equity  which  may  be,  and  which 
in  fact  is,  enforced  by  legal  sanctions  ?  Were  we  to 
arrive  at  that  conclusion,  we  should  not  be  far  wrong, 
bearing  in  mind  always  the  claims  of  the  common  law 
and  of  the  statute  law.  The  customary  use  of  the 
term  common  law,  it  is  true,  contradistinguishes  that 
law  from  equity  strictly  so  called;  nevertheless,  the 
common  law  is  as  much  founded  in  natural  justice 
and  good  conscience  as  equity  is ;  and  if  the  common 
law  until  recently  fell  short  of  equity  in  its  operation, 
its  failure  was  to  be  attributed  to  defects  in  the  mode 
of  administering  its  principles  rather  than  to  any 
inherent  weakness  of  or  deficiency  in  the  principles 
themselves.  And,  again,  the  enactments  of  the  legis- 
lature embody  and  give  legal  sanction  to  many  princi- 
ples of  natural  equity  which,  though  capable  of  being 
administered  by  the  courts,  had  prior  to  these  statutes 
been  omitted  to  be  enforced,  from  whatever  cause.  If 
therefore  we  bear  in  mind  regarding  natural  justice, 
that  a  large  portion  of  it  cannot  be,  or  in  fact  is  not, 
enforced  at  all  by  any  civil  tribunals,  and  that  another 
large  portion  of  it  is,  and  has  always  been,  enforced  in 
the  Common  Law  divisions,  and  that  a  third  part  of  it 
is  enforced  in  the  Common  Law  and  in  the  Equity 
divisions  indififerently,  by  virtue  of  legislative  enact- 
ments,— we  are  in  a  position  to  indicate,  approximately, 
the  province  of  equity  strictly  and  properly  so  called. 
Por,  putting  aside  all  that  part  of  natural  equity  that 
is  sanctioned  and  enforced  by  or  by  virtue  of  l^islative 
enactments|equity  may  then  be  defined  as  being  that 

(o)  Green  v.  Lyon,  21  W.  R,  830. 
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portion  of  natural  justice  which,  though  of  such  a  nature 
as  properly  to  admit  of  being  judicially  enforced,  W6w, 
from  circumstances  hereafter  to  be  noticed,  omitted  to 
be  enforced  by  the  Common  Law  divisions,  and  which 
the  Chancery  division,  or  Court  of  Chancery,  for  reasons 
^f  its  own,  enforced.  In  short,  the  whole  distinction 
between  equity  and  law  may  be  said  to  be  a  matter 
not  so  much  of  substance  or  of  principle,  as  of  form 
and  histpry.  The  distinction,  nevertheless,  is  a  broad 
and  permanent  one,  and  has  not  been  materially  affected 
by  the  recent  so-called  fusion  of  Law  and  Equity. 

Before  proceeding  further,  the  student  must  endea-  The  old«r 
vouT  to  understand,  with  their  proper  limitations,  the  ^Juy*a2Ited. 
vague  and  inaccurate  definitions  or  rather  descriptions 
of  equity,  with  which  the  text  writers  (chiefly  the 
earlier  ones)  abound.     Thus,  one  writer  says  that  it 

lis  the  duty  of  equity  "  to  correct  or  mitigate  the  rigour, 
'        and  what,  in  a  proper  sense,  may  be  termed  the  in- 

Mustice,  of  the  common  law."  Another  holds  that 
"equity  is  a  judicial  interpretation  of  laws,  which, 
pre-supposing  the  legislature  to  have  intended  what  is 
just  and  right,  pursues  and  effectuates  that  intention." 

•  Again,  Lord  Bacon  lays  it  down,  "  Haibeant  dmilUer 
Curias  Frc^orim  potestatem  tarn  mbveniendi  contra 
rifforem i^&  quam  Supplendi  defectwm,  legis" — which, 
being  interpreted,  means, — "  In  like  manner,  let  the 
Courts  of  the  Lord  Chancellor  have  the  power  both  of 
1  relieving  against  the  rigour,  and  of  supplying  the 
defects,  of  the  common  law," — and  the  maxim  is  ex- 
plained by  what  the  same  learned  philosopher  said  on 
the  solemn  occasion  of  his  accepting  the  office  of 
Chancellor;  namely,  that  Chancery  was  ordained  to 
supply  the  law,  not  to  subvert  the  law. 

All  these  definitions  of  equity  are  good  (at  least  as  The  older 
descriptions  of  equity),  so  far  as  they  go.  In  the  of  equity' 
early  history  of  English  equity  jurisprudence,  there  e^P^*'*^- 


V  ^ 
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was  probably  much  to  justify  them.  The  courts  of 
equity  were,  it  is  probable,  not  then  bounded  in  all 
cases  by  definite  rules,  but  acted  on  principles  of  good 
conscience  and  natural  justice,  without  much  restraint 
of  any  sort.  In  fact,  it  is  not  easy  to  see  how  the 
courts  of  equity  could  do  otherwise,  in  those  early 
"f^  times  when  no  definite  rules  had  as  yet  been  made  or 
settled ;  and  if  the  early  Chancellors  had  not  assumed 
to  themselves  (as  representing  the  Sovereign  and 
fountain  of  justice)  the  necessary  powers,  the  English 
equity  system  would  (and,  in  fact,  could)  never  have 
acquired  its  present  dignity  and  influence  for  good,  or 
even  have  come  into  existence  at  all. 

Equity  in  But  howcvcr  indefinite  may  have  been  the  functions 

— oharacimrcJ:  ^*  ^V^^^J  ^  i^  origin,  there  can  be  no  doubt  that  the 

I.  Oourto  of     definitions  or  descriptions  cited  above  do  not  suflBciently 

bjMttied  mioi  express  the  extent  or  character  of  equity  at  the  present 

denu"^*'       ^^7'     ^^®y  would,  in  fact,  mislead  as  definitions,  and 

be  inaccurate  as  descriptions,  of  modern  equity.     For 

a  court  of  equity  is  now  bound  by  settled  rules  as 

completely  as  a  court  of  common  law.     The  cases 

which  occur  are  various,  but  they  are  decided  upon 

fixed  principles ;  and  courts  of  equity  have,  as  regards 

these  principles  of    decision,    no   more    discretionary 

power  than  courts  of  common  law,  but  decide  new 

cases  by  the  principles  of  former  cases,  enlarging  the 

operation  of  those  principles,  it  is  true,  but  not  altering 

3.  Modes  of     the  principles  themselves  (6).    Again,  it  is  said  that  a 

Uw/SlewLe  court  of  equity  determines  according  to  the  spirit  of 

iniquity  Mat  the  rule,  and  not  according  to  the  strictness  of  the 

letter.    But  so  also  does  a  court  of  law.     Both,  for 

instance,  are  equally  bound  by,  and  equally  profess 

to  interpret  laws  according  to,  the  true  intent  of  the 

legislature.    There  is  not  a  single  ride  of  interpreting 

laws  that  is  not  equally  used  by  the  judges  in  both 

(6)  Bend  y.  ffopkint,  i  Sch.  ft  Lef.  428,  429;  and  see  3  Black.  432. 
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the  Queen's   Bench  and  the  Chancery  divisions;  in 

fact,  so  far  as  the  interpretation  of  laws  is  a  question 

merely  of  construing  enactments  of  the  legislature, 

the  construction  in  hoth  divisions  is  necessarily  the 

sama     In  both  divisions,  the  distinction,  e,g.y  taken  in 

Mr.  Austin's  Jurisprudence,  between  the  ratio  legis  (t.e., 

the   principle  of  a  statute)  and  the  rutio  decidendi 

(i.«.,    the   principle   of   a   decided   case),   is   strictly 

observed  and  acted  upon,  that  ia  to  say,  the  ratioyL 

decidendi  alone  is  considered  of  weight  in  interpreting 

and  in  applying  decided  cases ;  and,  on  the  other  hand, 

in  interpreting  and  applying  the  statute  law,  if  the 

words  of  the  statute  are  clear,  they  alone  are  regarded, 

and  the  ratio  legis  receives  no  weight  at  all,  but  is 

considered  (for  whatever  weight  it  has),  together  with 

other  indicia  of  interpretation,  if   (and  only  if)  the 

words  of  the  statute  in  themselves  are  not  clear  {e\  ^  /' 

Having  thus  indicated  generally  the  nature  and  the 
province  of  equity,  it  remains  to  trace  the  origin  of 
the  distinction  in  England  between  common  law  and 
equity, — a  distinction  which  is  not  without  its  parallel 
in  the  systems  of  jurisprudence  in  other  countries  alsa 

It  is  a  well-known  fact  that,  during  the  Anglo-  pn^i"  ^^  **>? 
Saxon  and  early  Norman  periods  of  English  history,  iqufty!' 
the  principles  of  the  civil  law  were  familiar  to  the 
clergy,  the  great  repositories  of  learning  in  early  times ; 
and  that  the  clergy  being  in  those  days  the  expounders 
and  administrators  of  the  law,  imported  into  their 
decisions  or  expositions  of  it  many  of  the  principles, 
and  much  also  of  the  practice,  of  the  Soman  law  (e2). 
And  early  in  the  twelfth  century,  shortly  after  the  | 

discovery  of  the  Paftc^ec^g.  schools  for  the  study  of  the 
Boman,  i.e.j  civil  law,  were  established  in  England,  e,ff,, 


(c)  ffeydon^M  case,  3  Rep.  7  ;  Dwarris  on  Statutes,  2d  ed,  563. 
id)  I  Sp.  16. 
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the  school  of  Irnerius  at  Oxford.  The  familiar  study  of 
the  civil  law  would,  but  for  the  untoward  circumstances 
hereinafter  mentioned,  have  gone  far  to  obviate  the 
necessity  for  any  distinction  between  the  jurisdic- 
tions of  equity  and  of  common  law  in  England,  and  in 
this  precise  way,  viz.,  the  Boman  law  itself  had  from 
natural  causes  developed  in  the  course  of  its  history 
the  like  distinotion,  and  had  afterwards  invented  and 
effectively  applied  a  method  for  abolishing,  and  had  in 
fact  abolished,  the  distinction.  So  that  the  English 
law  had  ^merely  to  receive  instruction  from  the  Boman 
law,  in  order  to  forestall  the  growth  of  the  distinction ; 
but  various  circumstances  have  from  time  to  time 
operated  to  prevent,  and  have  prevented,  the  complete 
incorporation  of  the  principles  and  practice  of  the 
Boman  law  into  the  English  law.  And  in  point  of  f  act^ 
the  English  law,  it  will  be  found,  probably  from  being 
left  to  its  own  natural  genius,  has  pursued  a  course 
remarkably  analogous  to  the  Boman  law  in  its  historical 
development ;  that  is  to  say,  it  has  first  developed  the 
distinction  between  law  and  equity,  and  it  has  even* 
tually  invented  and  successfully  applied  a  method  for 
abolishing  that  distinction, — in  the  common  fusion  of 
the  two. 

KeMons  of  I.  It  has  always  been  admitted,  and  we  have  already 

u5enthet*wo  Stated,  that  the  principles  of  the  common  law  are 
systemg,--       founded  in  reason  and  equity :  so  long  therefore  as  the 

common  law  ^      J  9  & 

and  equity,      commou  law  was  in  the  course  of  its  formation,  it  was 

capable — as  indeed  it  ever  continued  to  be  to  some 

extent — not   only    of  being   extended   to  cases  not 

mon lawbe*     expressly  provided  for  by,  but  falling  within  the  spirit 

^rietwn^       of,  the  existing  law,  but  also  of  having  the  principles 

rather  early,    of  equity  applied  by  the  judges  in  their  decisions,  as 

circumstances  arose  which  called  for  the  application 

of  such  principles.     But  in  the  course  of  time,  and  at 

^     a  very  early  time,  the  common  law  appears  to  have 

completed  its  development,  like  a  girl  does  her  educa- 
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tion;  in  other  words,  the  common  law  became  to"a 
great  extent  a  jus  strictum,  i,e.,  a  system  positive  and 
inflexible,  too  early;  and  the  rules  of  justice  could  not 
(or,  at  all  events,  would  not  and  did  not)  accommodate 
themselves  to  the  exigencies  of  new  circumstances  and/ 
new  cases  (e). 


X^'i 


2.  The  Roman  law,  on  the  other  hand,  was  incapable  2.  The  Roman 
of  universal  application ;  e.^.,  the  laws  governing  the  |^ved*o/*^ 
tenure  of  land  in  England  were  founded  on  feudal  »3**^<>"5^  >"» 

^  the  courts. 

principles,  and  involved  distinctions,  which,  although 
not  altogether  alien  to  the  doctrines  of  the  Boman  law, 
were  most  inadequately  expressed  therein.  Moreover, 
the  Boman  law,  even  in  its  limited  applicability  to 
England,  received  from  temporary  and  regrettable  occa- 
sions a  severe  and  lasting  check  in  England.  For  it 
appears,  judging  at  least  from  the  current  histories, 
that  in  the  reign  of  Edward  III.  the  court  of  Bome  had  7^ 
become  odious  to  the  English  king  and  people ;  and  that 
an  almost  general  dislike,  on  the  part  of  the  laity  at 
least,  to  everything  connected  with  the  Holy  See  had 
b^on  to  spring  up.  The  very  name  of  the  Boman 
law  became  (it  is  alleged)  the  object  of  aversion. 
And  in  the  next  following  reign  of  Bichard  IL  the  V 
barons  protested  that  they  never  would  suffer  the  king- 
dom to  be  governed  by  the  Boman  law,  and  the  judges 
prohibited  it  from  being  any  longer  cited  (at  least,  as 
of  authority)  in  the  common  law  tribunals  (/.) 

This   general   discouragement   of  the  Boman  law! 
operated,  of  course,  to  aggravate  the  already  positivejr^i 
and  inflexible  character  of  the  common  law.     AncT 
this    inflexibility  was    still    further   aggravated   and 
perpetuated    (at   least,    for   centuries)    by   the   next 
following   cause  of  the  separation   between  law  and 
equity. 


J  (iU^^ 


i  ♦  ^  ^v- 


(«)  I  Sp.  321,  322. 


</)  I  Sp.  346. 
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3.  The  Byg.  3.  •Notwithfltanding    the    obstacles    aforesaid,   the 

tem  of  pro-  .        «  1.11  n  1 

cedure  at        courts  01  common  law  might  have  become  much  more 

w'l^TyeVm'^ra  ^scful  than  they  in  fact  did,  had  they  not  adopted  *an 

the^^wJ^^t**^  inflexible,  inelastic,  and  cramping  system  of  procedufST 

themselves  of   To  the  adoption  of  this  inflexible  procedure  may  be 

Uw.^^""'"^'^     {)roximately  attributed,  though  concurrently  with  the 

other   causes    noticed   above,  the   eventual  rise  and 

rapid  progress  of  the  Court  of  Chancery  as  a  separate 

jurisdiction. 

According  to  the  common  law  every  species  of  civil 
wrong  was  supposed  to  fall  within  some  particular 
class,  and  for  every  such  class  of  wrong  an  appropriate 
remedy  existed.  The  remedy  in  question  assumed 
the  form  of  a  writ  or  bebvb  ;  and  the  writ  or  breve 
was  the  flrst  step  in  every  action.  Thus,  if  a  man  had 
suffered  an  injury,  it  was  not  competent  for  him  to 
bring  to  the  notice  of  a  court  of  law  the  facts  of  the 
case  in  a  simple  and  natural  manner  by  merely  stating 
them,  leaving  the  court  to  say  whether  upon  the  facta 
stated  the  case  was  one  deserving  of  redress ;  but  he 
had  first  to  determine  within  what  class  of  wrong  his 
case  fell,  and  then  to  apply  for  the  appropriate  remedy 
or  writ.  The  evil  effects  of  this  system  of  procedure 
showed  themselves  in  a  twofold  way : — 

(a.)  Even  where  the  facts  were  such  as  to  bring  the 
alleged  wrong  within  some  one  of  the  classes  recognised 
at  common  law,  the  suitor  was  exposed  to  the  risk  of 
f^  selecting  the  improper  writ,  and  merely  on  that 
account  failing  in  his  action.  This  technical  stum- 
bling in  limine^  although  from  time  to  time  relieved  by 
subsequent  legislation,  continued  to  be  a  fertile  source 
of  injustice  until  the  Common  Law  Procedure  Act  of 
1852  (15  &  16  Vict.,  cap.  y6),  sec.  3,  enacted  that  it 
should  not  be  necessary  for  a  plaintiff  to  mention  any 
form  of  action  in  his  writ  of  summons  (g). 

iff)  Sharrod  v.  iV.  W.  B.  Co.,  4  Exoh.  Rep.  580* 
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(ft.)  Another  evil  of  the  then  system  of  procedure 
^  ^  was,  that  if  the  alleged  wrong  did  not  fall  within  any 
recognised  class  of  wiit,  the  plaintifif  was  absolutely 
without  any  remedy  at  all.  The  writ  was  inflexible 
and  not  capable  of  adaptation.  This  second  evil 
appears  to  have  been  very  early  felt;  for  in  the  13 
£dw.  I.  a  remedy  was  attempted  for  it 

4.  At  that  time  the  writ  for  commencing  actions  4.  "TheSta- 
at  law  was  an  original  writ  issumg  out  of  the  Chan-  simiUOaaa," 
eery,  and  the  drawing  up  of   the  writ  was  a  part  ^U^'^J^^JJ*  * 
of   the  business    of   the   clerks   in    Chancery.     The'**^®^- 
remedy  that  was    attempted  was  to   give   a   larger 
discretion  to  the  clerks  in  Chancery  in  the  framing 
of  writs.     It   was   accordingly   enacted   by  the    13 
Edw.    I.,  Stat    I,  cap.   24,   that   "whensoever   from  , 
''henceforth  it  shall  fortune   iu   the  Chancery  that. 
"  in  one  case  a  writ  is  found,  and  in  like  case  falling 
"under  like  law  and  requiring  like  remedy  none  is 
''found,  the  clerks  of  the  Chancery  shall  agree  in 
"  making  the  writ,  or  the  plaintifiT  may  adjourn  it  until 
"the  next  Parliament;  and  the  cases  in  which  the 
"  clerks  cannot  agree  are  to  be  written  and  referred  by 
"  them  uuto  the  next  Parliament,  and  by  agreement  of 
"  men  learned  in  the  law  a  writ  is  to  be  made,  lest  it 
"  should  happen  that  the  court  should  long  time  fail  to 
"  minister  justice  unto  complainant." 

This  enactment;  which  is  commonly  called  ''  The 
"Statute  in  Consimili  Casu,"  proved  wholly  inade- 
quate to  meet  the  evil  complained  of,  and  that  for  the 
two  following  reasons,  viz. : — 

(aa)  The  judges  of  the  common  law  courts  assumed, 

/      and  very  properly  assumed,  a  discretionary  jurisdiction 

to  decide  on  the  validity  of  the  writs  as  adapted  by 

the  clerks  in  Chancery  (A).     Probably  many  of  the 

(h)  I  Sp.  325. 


lO 
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^. 


5.  The  Lord 
Ohanoellor,  by 
direction  of  the 
Soyereign  and 
of  Parliament, 
peraonally  in- 
terrened,  at 
length,  in  32 
Edw.  III. 


Ordinanoe  of 
32  Edw.  III. 
aa  to  matters 
"of  grace." 


adaptations  were  both  clumsy  cuid  impractical,  and  so 
lengthy  and  verbose  as  to  render  the  writ  or  hreve  a 
misnomer.  Anyhow,  the  common  law  judges  refused 
to  recognise  them  in  very  many  instances. 

(bb,)  The  progress  of  society  and  of  civilisation,  by 
giving  rise  to  novel  and  unusual  circumstances,  in- 
creased the  difl&culty  which  the  clerks  in  Chancery 
experienced  in  adapting  new  cases  to  old  forms ;  and, 
no  doubt,  their  well-meant  efforts  only  further  aggra- 
vated the  judges  of  the  courts  of  common  law.  This 
occasion  of  difficulty  was  of  course  destined  also  to  go 
on  increasing.  And  further,  in  addition  to  new  forms 
of  action,  new  forms  of  defence  also  arose,  for  which  no 
provision  had  been  made  (t),  and  which  necessarily 
therefore  fell  beyond  the  jurisdiction  of  the  common 
law  (j). 

(5.)  When  the  common  law  judges  could  not  or 
would  not  grant  relief,  the  only  course  open  to  suitors 
was  to  petition  the  king  in  Parliament  or  in  council ; 
whereupon  the  sovereign  generally  referred  the  matter 
to  the  ''  keeper  of  his  conscience,"  the  Chancellor ;  until 
ultimately,  in  the  reign  of  Edward  III.,  the  Chancellor 
came  to  be  recognised  as  a  permanent  judge,  and  the 
Court  of  Chancery  as  a  permanent  jurisdiction,  distinct 
from  the  judges  and  from  the  courts  of  the  common 
law,  and  empowered  to  give  relief  in  cases  which 
required  extraordinary  relieL  The  last-mentioned 
king,  in  the  twenty-second  year  of  his  reiCT»  by  an 
ordinance  referred  all  such  matters  as  were  "  of  grace  " 
to  the  Chancellor  or  Keeper  of  the  Great  Seal  (k) ;  and 
from  that  time,  suits  by  petition  or  bill,  without  any 
preliminary  writ,  became  the  common  course  of  pro- 
cedure before  the  Chancellor,  i.e,,  in   the   Court  of 


(i)  I  Sp.  325.  U)  See  17  and  18  Vict.,  c.  12$,  b.  83. 

W  I  Sp.  337. 
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Chancery.  On  this  bill  or  petition  being  presented,  it 
was  at  once  looked  into  by  the  Chancellor,  and  if  the 
Chancellor  thought  that  the  case  called  for  extra- 
ordinary relief,  a  writ  called  a  writ  of  subpcena  was 
issned  by  command  of  the  Chancellor,  in  the  name  of 
the  king,  sumriuming  the  dtftndwn^t  to  appear  before  the 
Charuxry  to  answer  the  complaint^  and  to  abide  by  the 
order  of  the  court.  The  personal  examination  of  the 
bill  or  petition  by  the  Chancellor  was  afterwards  dis- 
pensed with,  the  signature  of  counsel  to  the  bill  or 
petition  being  accepted  as  a  guarantee  that  the  case 
was  a  proper  one,  sufficient  to  authorise  the  immediate 
issue  of  the  writ  of  subpoena  (2).  Subsequently  to  and 
in  consequence  of  the  Chancery  Jurisdiction  Act,  1852 
(i  5  &  16  Vict,  c  8<6),  the  writ  of  subpoena  to  appear 
to  and  answer  the  complaint  was  superseded,  and  was 
replaced  by  a  mere  indorsement  of  a  writ  to  the  like 
effect  on  the  copy  of  bill  served  on  the  defendant  In 
effect,  therefore,  the  bill  became  and  was  simply  the. 
first  pleading  on  the  part  of  the  plaintiff  in  an  action 
(or  suit^  as  it  was  more  commonly  called)  in  the  Court 
of  Chancery. 

By  and  in  consequence  of  the  Judicature  Acts,  The  modem 
1873-81,  and  the  rules  and  orders  from  time  to  time  [^**^^[j^'' 
made  thereunder  (m),  law  and  equity  have  in  substance 
and  effect  been  fused  into  one  system,  and  a  uniform 
system  of  procedure  in  the  Chancery  division,  and  in 
the  Queen's  Bench  division,  has  been  introduced  and 
become  established.  The  particular  steps  in  that  new 
procedure  will  be  found  detailed  in  Book  the  Second 
of  this  Treatise,  i^.,  under  the  "  Practice  in  Equity  ; " 
it  is  sufficient  to  mention  here,  in  order  to  complete 
the  historical  outline  of  the  origin  of  the  Jurisdiction 
in  Equity  given  above,  that  an  action  (as  it  is  now 

(1)  LaDgdell*e  Summary  of  Equity  Pleading. 

(»)  See  Griffith  and  Loyelaud's  Practice  under  the  Judicature  Acta, 
2ded. 
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called)  in  the  Chancery  division  of  the  High  Court  is 
now  commenced,  as  in  the  Queen's  Bench  division,  by 
issuing  a  writ,  which  may  or  may  not  be  (but  usually 
is)  followed  up  by  a  statement  of  claim  on  the  part 
of  the  plaintiff,  such  statement  of  claim  corresponding 
(excepting  in,  for  the  present,  immaterial  respects)  with 
the  old  bill  or  petition  to  the  Lord  Chancellor,  and 
being  as  heretofore  the  first  pleading  properly  so  called 
on  the  part  of  the  plaintiff  in  an  action. 

cianifioation        Prior   to   the   Judicature  Acts,   1873-81,  it  was 
juriSSc^on,—  iifl^^j  ^  treatises  on  equity,  to  classify  the  various 
^"r  ^  *"**    subject-matters  falling  within  the  jurisdiction  of  equity 
affected  by,      by  rdcUum   to  the  common  law,  and  accordingly   to 
Court ofJudi.  subdivide  the  jurisdiction  into,  and  to  arrange  these 
oatureAct,      various  subject-matters  under,  three  heads,  viz.,  the 
exdimve,  the  eoncurrerU,  and  the  atuciliary  jurisdictions 
in  equity.     However,  now  by  the  Supreme  Court  of 
Judicature  Act»  1873,  it  is  enacted,  that  in  every  civil 
cause  or  matter,  law  and  equity  shall  be  administered 
eoTumrrerUly;  that  each  division   of  the  High  Court 
and  the  judges  thereof  shall  have,  and  shall  exercise, 
all  the  jurisdiction  of  the  other  division   or  of  the 
judges  thereof,  in  addition  to  their  own   original  or 
proper  jurisdiction ;  and  that  where  there  is  any  con- 
flict or  variance  between  the  rules  of  equity  and  the 
rules  of  the  common  law,  the  rules  of  equity  shall 
prevail  (n).     But  by  the  34th  section  of  the  same  Act, 
it  is  expressly  enacted  that  there  shall  be  assigned 
(subject  to  the  general  provisions  of  the  Act)  to  the 
Chancery  division  (besides  other  matters  not  material 
to  specify)  all  causes  and  matters  for  any  of  the  pur- 
poses specified  in  the  now  stating  section,  and  being 
the  following  various  matters,  that  is  to  say, 

I.  The  administration  of  the  estates  of  deceased 
persons ; 

(n)  36  &  37  Vict.,  e.  66,  88.  24,  25. 
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2.  The  dissolution  of  partnerships,  and  the  taking 

of  partnership  and  other  accounts ; 

3.  The  redemption  and  foreclosure  of  mortgages ; 

4.  The  raising  of  portions  and  other  charges  on 

land ;  a^ 

5.  The  sale  and  distribution  of  the  proceeds  of  ^^^^^e^^..^^  ^  x5£_ 

property  subject  to  any  lien  or  charge ;  c:ryilw.^«^^»</  >P/ 

6.  The  execution  of  trusts,  charitable  and  private ; 

7.  The  rectification,  the  setting  aside,  and  the  can- 

cellation of  deeds  and  other  written  instru- 
ments ; 

8.  The  specific  performance  of  contracts  between 

vendors  and  purchasers  of  real  estate,  includ- 
ing contracts  for  leases ; 

9.  The  partition  or  sale  of  real  estates ;  and 
10.  The  wardship  of  infants,  and  the  care  of  infants' 

estates. 

The  eflTect,  therefore,  of  the  Act  is,  nominally,  to  put 
an  end  to  the  exdusivt  jurisdiction  as  such,  of  the 
Court  of  Chancery,  and  to  render  that  jurisdiction  con- 
current in  all  cases ;  but  the  efiect  of  it,  practically, 
is  to  retain  as  exclusive  all  that  part  of  the  jurisdic- 
tion which  was  originally  exclusive ;  on  the  other  hand, 
the  effect  of  the  Act,  as  regards  the  auxiliary  jurisdic- 
tion of  Chancery,  is  to  abolish  that  jurisdiction  alto- 
gether, both  nominally  and  practically, — sciL  because 
the  suitor  in  the  Queen's  Bench  division  now  no 
longer  stands  in  any  need  of  the  aid  (auxilium)  of  the 
Chancery  division  for  the  proper  and  effective  conduct 

of  his  action. 
>» 
Prior  to  the  abolition  of  the  threefold  distinction  i.  The  origin- 
aforesaid,  the  exclusive  jurisdiction   of  equity  (and  jjjjgdiction!^ 
which  must  now  be  distinguished  as  the    originally 
exdugive    jurisdiction   of    equity)    extended    to   and 
embraced   all   those   matters    above   specified  which 
the   Jadicatnre    Acts   have   assigned   exclusively   to 
the  Chancery  division,   being   generally  all   matters 
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capable  of  being  judicially  enforced,  but  for  which 
no  forms  of  action  were  available,  at  law. 

II.  The  origin-      Furthermore,  equity  always  had,  even  before  the 
junadiotionr"  Judicature  Acts,  a  concurrent  jurisdiction  with  the 

courts  of  common  law  in  every  legal  matter  where  no 
complete  relief  could  be  obtained  at  law  except  by 
circuity  of  action,  or  by  multiplicity  of  suits,  and 
complete  relief  could  be  given  in  equity  in  one  and 
the  same  action. 

It  is  to  be  observed  that  the  distinction  between 
matters  which  were  and  are  within  the  originally  exclu- 
sive jurisdiction  and  the  originally  concurrent  jurisdic- 
tion of  equity  is  still  of  vital  importance, — it  being 
equitable  riojhts  and  remedies  properly  so  called  that  are 
enforced  and  applied  in  the  originally  exclusive  juris- 
diction, while  it  is  legal  rights  and  remedies  that  are 
enforced  and  applied  in  the  originally  concurrent 
jurisdiction. 

III.  The  now        The  now  obsolete  auxiliary  jurisdiction  of  equity 
liiiryjuriadci-  was  a  jurisdiction  which  equity  afforded  in  certain 

cases  to  litigants  in  the  courts  of  common  law,  in 
aid  of  the  assertion  of  their  legal  rights  in  such 
courts,  where  they  had  an  equitable  title  to  such 
aid,  and  the  courts  of  law  did  not  themselves  recog- 
nise such  equitable  title,  or  could  not  or  would  not 
afford  such  aid.  The  kind  of  aid  which  equity  afforded 
in  such  cases  was  principally  in  the  matter  of  the 
discovery  of  title-deeds  and  other  evidences  of  the 
alleged  rights  of  the  litigants, — and  the  litigants  may 
now  obtain  all  such  aid  from  the  Queen'^  Bench 
division  itself,  provided  always  they  might  formerly 
have  obtained  it  in  equity,  but  not  otherwise. 

It  follows  from  these  considerations,  that  the 
ancient  threefold  distinction  of  equity  into  the 
exclusive,  the  concurrent,  and  the  auxiliary  juris- 
dictions is  still  attended  with  too  many  consequences 
in  law  to  be  thrown  over  lightly ;  and  it  is  accord- 


tion. 


THE  JURISDICTION  IN  EQUITY.  I  5 

inglj  retained  in  this  edition  of  "The  Principles  of 
Eqaity."  Its  retention  cannot  mislead  the  student 
who  peruses  this  Introductory  Chapter ;  and  on  the 
other  hand,  there  are  many  utilities  which  flow  from 
its  retention,  as  will  in  due  course  appear. 


(     i6     ) 


CHAPTER  II. 

THE   MAXIMS   OF   EQUITY. 

Equity  is  pre-eminently  a  science ;  and  like  geometry 
or  any  other  science,  it  starts  with  and  assumes  certain 
maxims,  which  are  supposed  to  embody  and  to  express 
the  fundamental  notions  of  the  science.  A  common 
element  of  equity  pervades  each  of  the  maxims,  which 
sometimes  gives  them  the  appearance  of  running 
into  each  other;  but  with  a  little  practice  they  are 
readily  distinguishable ;  and  it  is  highly  necessary  to 
keep  the  distinctions  between  them  clear.  The 
maxims  peculiar  to  equity  are  the  eleven  following : — 

Maxims  of  I.  Equity  will  not.  by  reason  of  a  merely  technical 

^^'*^'  defect,  sulBfer  a  wrong  to  be  without  a  remedy. 

2.  Equity    follows    the    law, — JBquitas    sequitur 

legem, 

3.  Where  there  are  equal  equities,  the  first  in  time 

shall  prevail 

4.  Where  there  is  equal  equity,  the  law  must  pre- 

vail. 

5.  He  who  seeks  equity  must  do  equity. 

6.  He  who  comes  into  equity  must  come  with  clean 

hands. 

7.  Delay  defeats  equities, —  Vtgilantibtis  nan  dor- 

mientibus,  csquitas  subvenit 

8.  Equality  is  equity. 

9.  Equity  looks  to  the  intent  rather  than  to  the 

form. 
10.  Equity  looks   on  that  as  done  which  ought  to 
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have  been  done,  or  which  has  been  agreed  or 
directed  to  be  done ;  and 

1 1.  Equity  imputes  an  intention  to  fulfil  an  obli- 

gation. 

And  to  these  eleven  maxims  may  be  added  a  fur^- 
ther  or  twelfth  maxim,  relating,  however,  to  the  pro- 
cedure in  a  court  of  equity,  and  not  to  the  principles 
themselves  of  equity,  viz.,— - 

1 2.  Equity  acts  in  personam. 

I.  EqyMy  vnU  not,  by  reason  of  a  merely  teckrUcdl  z.  Eqaitj  will 
defect^  suffer  a  wrong  to  he  without  a  remedy. — It  will  ^^I'm^^iT'"' 
be  evident  that  this  maxim  is  at  the  foundation  of  a  technical  de- 

feci,  luffer  a 

large  proportion  of  equity  jurisprudence,  so  far  as  that  wrong  without 
jurisprudence  aims  at  supplying  the  defects  which  at  * "™  ^' 
one  time  existed  in  the  common  law.  For  example, 
in  the  case  of  an  outstanding  dry  legal  term,  prior  in 
date  to  the  plaintifTs  title  to  an  estate, — and  which 
term,  although  a  merely  technical  objection,  would  at 
law  have  prevented  the  plaintifif  from  recovering  in 
ejectment, — the  court  of  equity  interposed  to  put  the 
term  out  of  the  plaintifiTs  way,  and  even  permitted 
him  by  means  of  an  "  ejectment-bill,''  as  it  was  called, 
to  recover  the  very  possession  of  the  land  itself  with- 
out regard  to  the  term.  Similarly,  in  the  case  of  a 
mortgagor  seeking  to  recover  an  estate  or  rent,  the 
&ct  of  the  legal  estate  being  in  the  mortgagee  was  no 
impediment  in  equity ;  and  under  the  Judicature  Act, 
1873,  sect.  25,  sub-sect.  5,  the  rule  in  equity  is  made 
to  prevail  for  the  future  at  law  also.  The  maxim 
muBty  however,  be  understood  with  the  following  limi- 
tations,-—it  must  be  understood  as  referring  to  rights 
which  come  within  a  class  enforceable  at  law,  or 
capable  of  being  judicially  enforced,  and  the  enforce- 
ment of  which  would  not  occasion  a  greater  detriment 
or  inconvenience  to  the  public  than  would  result  from 
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leaving  them  to  be  disposed  of  in  foro  eonmenticR  ;  and 
in  enunciating  the  maxim,  it  should  always  be  remem- 
bered that  many  real  wrongs  are  not  remediable  at 
all,  either  at  law  or  in  equity ;  and  that  a  still  larger 
class  of  apparent  wrongs  are  not  wrongs  at  all, 
excepting  in  the  imagination  of  the  suitor;  of  course, 
the  maxim  does  not  apply  to  such. 

2.  Equity  foi-        2.  EquUy  follows  the  law. — This  maxim  has  two 
lows    •    w.    principal  applications,  viz. : — 

(a.)  In  its  originally  concurrent  jurisdiction,  that  is 
to  say,  as  regards  legal  estates,  rights,  and  interests, 
equity  is  strictly  boimd  by  the  rules  of  law,  and  has 
no  discretion  to  deviate  from  them. 


(6.)  In  its  originally  exclusive  jurisdiction  (including 
for  this  purpose  its  originally  but  now  obsolete  auxi- 
liary jurisdiction  also),  that  is  to  say,  as  regards  equit- 
able estates,  rights,  and  interests,  equity,  although  not 
strictly  speaking  hound  by  the  rules  of  law,  yet  acts 
in  analogy  to  these  rules,  wherever  an  analogy  exists. 


(a.)  Originally       (a.)  As  an  illustration  of  the  first  application  of  this 
^riSict^n :    ^laxim,  it  is  well  settled  that  equity  follows  the  law 
tuJT^^d  nil  a  *^  ^  ^'^^  ^^®  ^f  primogeniture,  although  that  rule,  in 
of  descent        any  particular  instance  in  which  it  is  so  followed,  may 
««ne     y.        ^^  productive  of  the  greatest  hardship  towards  all  or 
some  or  one  of  the  younger  members  of  a  family,  by 
leaving  them,  for  example,  without  any  sort  of  provi- 
sion, while  the  eldest  son  may  be  in  ai&uence.     These 
accidental  circumstances  create  no  equitable  right  or 
equity  in   favour   of  the   youngest  son  against  the 
eldest,  and  do  not  demand  the  interposition  of  a  court 
of  equity.    The  absence  of  any  provision  may  be  a  cir- 
cumstance arising  from  the  culpable  neglect  of  the 
parent,  but  it  creates  no  equity  against  the  eldest  son. 
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who  has  a  legal  right  to  the  descended  or  entailed  estate ; 
and  a  court  of  equity  cannot  "  subvert  the  law." 

On  the  other  hand,  where  the  circumstances  are  in  Following  the 
themselves  sufficient  to  create  an  equity,  then  even  there  Jj]^  a?  tiw 
a  court  of  equity  never  does  break  through  a  rule  of  •*™®^in}« 
law,  or  refuse  to  recognise  it,  because  it  has  no  power  effect, 
and  no  discretion  in  the  matter ;  but  while  recognising 
the  rule  of  law,  and  even  founding  upon  it  and  main- 
taining it,  a  court  of  equity  will  in  a  proper  case  get 
round  about^  avoid,  or  obviate  it     For  example,  if  an 
eldest  son  should  prevent  his  father  from  executing  a 
proposed  will  devising  one  estate  to  a  younger  brother, 
by  promising  to  convey  such  estate  to  such  younger 
brother,   and  that  estate  should  accordingly  descend 
at  law  to  the  eldest  son  as  a  consequence  flowing  from 
his  promise^  which  was  the  cause,  a  court  of  equity  would 
interpose  and  say, — "  True  it  is,  you  (the  eldest  son) 
have  the  estate  at  law,  in  other  words,  the  legal  estate ; 
that  we  don't  deny  or  interfere  with ;  but  precisely  f 
because  you  have  it,  you  will  make  a  convenient  trustee 
of  it  for  your  younger  brother,  who  (in  our  opinion)  is 
equitably  entitled  to  it^  ml.  because,  but  for  your  pro- 
mise, he  would  have  had  it" 

And  again,  in  Loffus  v.  Maw  (a),  a  testator  in  ad-  Loffut  v.  Maw 
vanced  years  and  m  ill-health  induced  his  niece  to  ^|a^v?iding 
reside  with  him  as  his  housekeeper,  on  the  verbal  repre-  ^^  ^^^' 
sentation  that  he  would  leave  her  certain  property  by 
his  will,  which  he  accordingly  prepared  and  executed, 
but  subsequently  by  a  codicil  revoked.     The  court 
directed  that  the  trusts  of  the  will  in  favour  of  the 
niece  should  be  performed.     It  held,  that  in  cases  of 
this  kind,  a  representation  that  property  is  to  be  given, 
even  though  by  a  revocable  instrument,  is  binding. 


(a)  3  Giffl  592.     And  see  Mduish  v.  MiUofif  L.  R.  3  Ch.  Div.  27  ; 
ftltoiUderfOR  T.  Maddmn^  5  Exch.  D,  293 ;  and  on  app.  7  Q.  B.  D.  174. 
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where  the  person  to  whom  the  representation  is  made 
has  acted  upon  the  faith  of  it  to  his  or  her  detriment ; 
and  that  it  is  the  law  of  the  court,  grounded  on  such 
X  detriment,  that  makes  it  binding ;  and  that  it  does  not 
matter  that  the  represented  mode  of  gift  is  of  an 
essentially  revocable  character.  There  is  here  no  set- 
ting aside  of  law ;  but  there  is  the  like  avoiding  of  law 
as  in  the  former  case,    di^  VL^  -la^K; 

(6.)  OriginftUj  (g.)  As  an  illustration  of  the  second  application  of  the 
diotioDrwox^  maxim  now  being  explained,  it  may  be  mentioned  (but 
indc^wad  ^^7  briefly  in  this  place,  as  the  matter  will  be  con- 
^'^*'ted^"**d  ^^^^'^^  **  proper  length  in  the  following  chapter,  upon 
trusts  exeou-  Tmsts),  that  in  construing  the  words  of  limitation  of 
^^'  tnist  estates  in  deeds  and  wills,  at  least  where  the  trust 

estate  is  executed,  and  in  some  cases  even  where  it  is 
executory  also,  a  court  of  equity  follows  the  rule  of 
law  familiarly  identified  as  the  rule  in  Shelley's  case, 
and  also  observes  all  the  other  rules  of  law  for  the 
construction  of  the  words  of  limitation  of  l^al  estates. 
But  where  the  trust  estate  is  executory  only,  and  the 
court  sees  an  intention  to  exclude  the  rules  of  law  for 
the  construction  of  the  words  of  limitation,  then,  and 
in  that  case,  the  court  carries  out  the  intention  in 
analogy  to  the  rules  of  law,  but  not  in  servile  obedi- 
ence to  them,  where  such  obedience  would  defeat  the 
execution  of  the  intention. 

(a.  and  6.)  Ori-      («•  aiid  5.)  As  an  illustration  of  the  maxim  in  both  of 
?intand*oririn.  ^^®  applications  we  may  refer  to  the  manner  in  which 
•Uy  exclusive  equity  dcals  with  the  statutes  of  limitation  for  actions 
TfaTstatuteV  and  suits.     The  old  statutes  of  limitation  were  in  their 
of  limitation,  ^^^^g  applicable   to  courts  of   law  only;   neverthe- 
less, equity  by  analogy  acted  upon  them,  and  refused 
relief  under  like  circumstances.     On  the  other  hand, 
the  modern  statutes  of  limitation  (3  &  4  Will.  IV., 
c.  27,  and  37  &  38  Vict,  c.  57)  are  in  their  very  terms 
applicable  to  courts  of  law  and  of  equity  indiflferently. 
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Moreover,  apart  from  any  statutes,  and  for  reasons  of 
its  own,  equity  always  discountenanced  and  still  dis- 
countenances laches,  and  held  and  holds  that  laches  is 
presumable  in  cases  where  it  is  positively  declared  at 
law.  Thus,  in  cases  of  equitable  title  to  land,  equity 
required  and  requires  relief  to  be  sought  within  the 
same  period  in  which  an  ejectment  would  lie  at  law  (b) ; 
and  in  cases  of  personal  claims,  it  also  required  and 
requires  relief  to  be  sought  within  the  period  prescribed 
for  personal  suits  of  a  like  nature  (c).  And  although 
there  are  not  (because  tiiere  could  not  be)  any  cases 
where  the  statutes  would  be  a  bar  at  law,  in  which 
equity  has  given  or  could  give  relief ;  yet^  on  the  other 
hand,  there  are  many  cases  where  the  statutes  would 
not  be  a  bar  at  law,  in  which  equity  has  notwithstand- 
ing refused  relief.  In  other  words,  the  rule  of  equity 
regarding  the  statutes  of  limitation  may  be  stated  (and 
it  is  believed,  with  accuracy)  thus, — that  in  its  originally 
exclusive  jurisdiction  equity  never  exceeds,  although, 
for  reasons  of  its  own  (such  as  laches,  &a),  it  often 
stops  >  lo«ff  vft^Y  flhnrfc  of  or  within  the  limit  of  time 
prescribed  at  law ;  and  that,  in  its  originally  concurrent 
jurisdiction,  equity  never  either  exceeds  or  abridges 
the  limit  of  time  prescribed  at  law  (d).  This  exem- 
plifies the  twofold  operation  of  the  maxim  imder  dis- 
cussion, equity  in  its  originally  concurrent  jurisdic- 
ti(Mi  being  a  slave  to  law,  and  in  its  originally  exclusive 
jurisdiction  being  free  (within  the  limits  of  law)  to 
give  weight  to  considerations  of  its  owil  And  noia 
bene,  time  runs  both  at  law  and  in  equity  from  the 
discovery  of  the  fraud  (where  the  action  is  grounded 
on  fraud),   and   not   from   the    perpetration    of    the 


(6)  Btekford  t.  Wade,  17  Ves.  99. 

(c)  Knox  ▼.  (lye,  L.  R.  5  H.  L.  656;  21  Jac.  I.,  c.  16 ;  9  Geo.  IV., 
c  14  ;  19  a  20  Vict.,  o.  97  (simple  coDtntct  claims) ;  3  &  4  Will.  IV., 
e.  42  (specialty  contxact  claims). 

{d)  FwUwood  ▼.  PvOwood,  9  Cb.  Div.  176. 
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fraud  (e);  and  this  therefore  is  no  exception  to  the 
rule. 

3.  Quipriorett      3-   Q^i  prior  est  tempore,  potior  est  Jure. — Where 

ifTurre'  ****^  equities  are  equal,  the  first  in  time  shall  prevail. 
This  maxim  has  been  understood  by  some  as  meaning, 
that  as  between  persons  having  only  equitable  interests. 
Qui  prior  est  tempore,  potior  est  jure — ^but  this  pro- 
position is  far  from  being  universally  true  (/) ;  it  is  in 
fact  a  very  inaccurate  statement  of  the  rule.    The  rule 

Truestatement  may  be  correctly  stated  thus, — that^  as  betweenjjsre^ma. 

ot  rule.  baving^  pnl]^  equitable  interests,  if  such  equities,  are  in 

all  other  respects  ^^^^,  Qui  prior  esf  ^tempore,  potWL.£SL 
jure  ;  in  other  words,  that  in  a  contest  between  persons 
having  only  equitable  interests,  priority  of  time  is  the 
^  ground  of  preference  last  resorted  to ;  t.e.,  that  a  court 
of  equity  will  not  prefer  one  to  the  other  on  the  mere 
gn^und  of  priority  of  time,  until  it  finds,  on  an  ex- 
amination of  their  relative  merits,  that  there  is  no 
other  sufiicient  ground  of  preference  between  them  (g). 
Thus  where  A.,  B.,  C,  three  vendors  entitled  in  common 
to  a  piece  of  land,  sold  the  land  to  D. ;  and  on  the 
day  for  completion  of  the  purchase,  A.,  B.,  and  C,  all 
attended  at  the  office  of  their  solicitor,  when  D.  paid 

A.  and  B.  their  respective  shares  of  the  purchase- 
money,  but  put  ofiP  G.  (who  was  a  friend)  until  the  day 
following,  having  promised  C.  faithfully  to  pay  him 
his  proportion  of  the  purchase-money  on  that  following 
morning;  and  then  A.  and  B.,  and  also  C,  executed 
the  deed  of  conveyance  to  D.,  in  which  the  payment 
of  the  entire  purchase-money  was  acknowledged  by  A. 
and  B.,  and  also  by  C,  and  A.  and  B.  and  also  C. 
severally  also  signed  receipts  indorsed  on  the  deed  of 
conveyance  for  their  respective  purchase-moneys ;  and 

(e)  3 aE4  WUl.  IV., c  27,  § 26 ;  Qibbi r.  Gwld,  8  Q.  B.  D.  296 ;  9  Q. 

B.  D.  59.  (/)  Loveridge  v.  Cooper,  3  Buss.  3a 
(g)  Jiice  ▼.  Riee,  2  Drew,  73.     And  Me  Spencer  r,  Clarke,  9  Ch.  Dir. 

137  ;  Pilgrem  t.  Pitgrem,  18  Ch.  D.  93. 
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thereupon  C.  negligently  let  D.  take  away  the  deed  of 
conveyance  (together  with  the  other  deeds)  in  his  bag, 
and  D.  the  same  afternoon  deposited  the  deeds  with 
his  bankers  and  never  paid  C.  at  all, — the  court  held, 
that  as  between  the  bankers  (equitable  mortgagees  by 
deposit)  and  C.  (unpaid  vendor  having  equitable  lien), 
the  bankers,  although  second  in  date,  were  first  in 
rights  because  of  Cs  negligence  (h).  (JUaX^  i  ^/vOtC^ 

4.  Where  there  is  equal  equity,  the  law  must  pre-  4<  Where  there 
vail. — ^This  maxim  may  be  thus  explained:  If  the ihe^tw mui?' 
defendant  has  a  claim  to  the  passive  protection  of  the  p^^^ 
court  equal  to  the  claim  which  the  plaintiff  has  to  call 
for  the  active  aid  of  the  court,  he  who  has  the  legal 
estate  will  prevail ;  for  in  such  a  case  the  Court  will 
I  do  simply  nothing,  and  the  legal  estate  will  remain 
I  unaffected.  Thus,  in  the  case  of  Thomdike  v.  EurU 
(t),  where  the  trustee  of  a  sum  of  stock  for  T.  was 
ordered,  in  a  suit  instituted  by  his  cestui  que  trust,  T., 
to  transfer  the  money  into  court,  and  the  transfer  was 
made,  and  the  fund  was  treated  as  belonging  to  T/s 
estate,  and  the  legal  estate,  therefore,  vested  in  the 
Accountant-Oeneral  (now  Paymaster-General),  for  the 
puipoees  of  T.'s  trust ;  and  it  afterwards  appeared  that 
the  trustee  had  provided  himself  with  the  means  of 
paying  T.'s  fund  into  Court  by  fraudulently  misappro- 
priating funds  which  he  held  in  trust  for  another  cestui 
que  trust,  B., — upon  the  question  whether  B.  had  a 
right  to  follow  the  money  into  court  as  against  T/s 
estate,  the  Court  held  that  B.  had  no  such  right,  and 
for  the  following  reasons: — That  the  transfer  into 
court  was  for  valuable  consideration,  because  there 
was  a  debt  due  from  the  trustee  to  T/s  estate ;  that 
B.'s  right  or  equity  to  follow  the  money  was  no 
greater  than  T.'s  right  to  retain  it;  and  that  the 
circumstance  that  the  legal  title  was  held  for  T.  was 

(A)  JRiee  t.  JUce,  2  Drew,  73.  (»)  3  De  O.  &  Jo,  563. 


^ 
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sufficient  to  create  a  preference  in  favour  of  T.  as 
against  B.  (j). 


Defence  of  /  The  third  and  fourth  maxims  find  their  principal 
application  in  cases  where  a  defendant  sets  up  the 
defence  that  he  has  purchased  for  valuable  considera* 
tion  without  notice  of  the  plaintiff's  adverse  title; 
and  it  is  proposed  therefore  to  direct  the  attention 
of  the  student  to  the  various  cases  in  which  that 
defence  may  or  may  not  be  made  available. 


purchase  for 
valuable  con- 
■ideration 
without 
notice. 


(a.)  Plaantift  /j  Side  I.  Where  the  defendant  who  sets  up  the  de- 
M^Au^ll^^^^^  ^^  *'^®  '^^S*^  estate,  or  even  the  best  right  to  call 
only,  def en-  j  /  for  the  legal  estate,  a  court  of  equity  will  grant  no 
eatote^i^   //  relief  against  him. 

equitable 
estate  both. 

I.  Where  pur-  Nothing  Can  be  clearer  than  the  general  rule  that  a 
thTffi^Mtate  P^i^^sser  for  valuable  consideration,  without  notice  of 
at  the  time  of  a  prior  equitable  rights  obtaining  the  legal  estate  at  the 
^"^  ^  /%»  <^^ytg  of  his  purchase,  is  entitled  to  priority  in  equity  as 
well  as  at  law,  according  to  the  fourth  maxim,  Where 
the  equities  are  equal  the  law  must  prevail  Thus  if 
A.,  the  owner  of  an  estate,  contracts  with  P.  to  sell  it 
to  him,  and  B.  pays  a  part  of  the  purchase-money,  but 
the  conveyance  to  him  is  not  actually  executed ;  and 
then  A.,  after  this  contract  of  sale  with  B.,  makes  an 
absolute  sale  and  conveyance  of  the  legal  estate  to  C, 
who  purchases  it  for  valuable  consideration  without 
notice  of  B.'s  claim ;  here,  as  C.  has  the  legal  estate  in 
him,  and  has  besides  purchased  band  fide  fen:  value 
without  notice,  and  his  equity  to  retain  the  estate  is 
equal  to  B.'s  right  to  enforce  his  equitable  claim  to  it, 
therefore  the  court  of  equity  refuses  to  give  B.  any 
relief  as  against  C. 


(i)  SCaehhouH  r.  Jersey  {Counteu\  I  J.  ft  H.  721 ;  and  see  Frtuer  t. 
Murdoch,  6  App.  Ch.  855. 
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Not  only,  however,  will  a  purchaser  for  valuable  2.  Whero  pur- 
consideration  without  notice  who  obtains  the  legal thekgiSrestate 
estate  at  the  time  of  his  purchase  be  protected,  but  »«bt«q««n*iy- 
such  a  purchaser  who  has  not  obtained  the  legal  estate 
at  the  time  may  protect  himself  by  suiseqtiefUly  get- 
ting in  the  otUstanding  legal  eetate,  so  long  as  he  does 
not  by  that  act  become  a  party  to  a  breach  of  trust  (k)  \ 
because,  as  the  equities  of  both  parties  are  equal,  there 
is  no  reason  why  such  a  purchaser  should  be  deprived 
of  the  advantage  he  obtains  at  law  by  superior  dili- 
gence {I). 

And  not  only  where  such  a  purchaser  has  adv/dly  3.  Where  pnr- 
djtained,  but  also  where  he  has  the  lest  right  to  call  for  be»trigh?to  * 
the  legal  estate,  will  he  be  entitled  to  the  protection  of  ^^'^^i^^lJ 
equity.  Thus  in  Wilnu>t  v.  Pike  (m),  a  first  mortgage 
of  the  X.  estate  was  made  to  A.  in  fee.  A  second  mort- 
gage in  1 826  was  then  made  to  B.  of  the  same  estate, 
together  with  the  T.  estate  by  a  conveyance  of  the 
respective  premises  to  G.  as  a  trustee  for  B.  B.  after- 
wards, in  1835,  advanced  a  further  sum  to  the  mort- 
gagor on  the  security  of  the  estates  X  and  Y.,  but  gave 
no  notice  of  the  further  advance  either  to  A.  or  to  C. 
Subsequently  C,  in  1840,  after  inquiry  of  A.  whether 
he  had  notice  of  any  encumbrance  other  than  his  own 
and  that  of  which  C.  was  trustee  for  B.,  advanced  a 
further  sum  on  his  (C/s)  own  account  to  the  mortgagor 
on  the  same  security,  and  gave  notice  of  his  mortgage 
to  A.  The  question  arose  between  B.  and  G.  in  respect 
of  the  third  and  fourth  mortgages  of  1835  and  1840 
respectively,  as  to  which  was  entitled  to  priority.  It 
was  held  that  as  to  the  X.  estate,  B.  was  entitled  to 
priority  over  C.,  according  to  the  maxim,  Qm  prior  est 


H)  Sawnden  ▼.  Dekew^  2  Vern.  271 ;  Alien  v.  Knight,  5  Ha.  272. 

(0  OoUhom  ▼.  AUeode,  2  Sim.  552  ;  Pitcher  v.  Batding,  7  L.  R.  Ch. 
259,  distiDguiBhing  Carter  t.  Carter,  3  K.  &  J.  6x7  ;  aod  see  PkHlipt  v. 
PkiUipM,  10  W.  R.  237  ;  31  L.  J.  Ch.  321  ;  8  Jur.,  N.  S.  145  j  5  L. 
T.,  N.  «.  665.  (»)  5  Hare,  14. 
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tempore^  potior  est  jure  ;  for  as  regarded  that  estate,  B. 
and  C.  had  only  equitable  interests,  the  legal  estate 
being  outstanding  in  A.,  the  first  mortgagee.  But  as 
to  the  Y.  estate,  C,  the  fourth  mortgagee,  having  the 
legal  estate  in  him,  although  as  trustee  only,  and  having 
advanced  his  money  without  notice  of  B/s  further 
advance  in  1835,  was  entitled  to  priority  over  B.  as 
regarded  such  further  advance.  In  such  a  case,  if  C. 
had  been  a  stranger,  he  might  have  called  for  the  legal 
estate  from  the  trustee  thereof ;  and  that  being  so,  C. 
the  trustee  could  not  be  precluded  by  his  situation  as 
trustee  from  claiming  the  benefit  of  the  legal  estate. 

whateoniti-        A  purchaser  for  value  or  mortgagee,  having  ob- 

iiyhttS^JaT*  *»i^®d  possession  of   all  title-deeds,  would   likewise 

^**tate*^*^    have  the  best  right  to  call  for  the  legal  estate;  and 

of  course  also  a  subsequent  purchaser  for  value  or  a 

mortgagee  would   have   the  best  right  as  against   a 

volunteer  (n). 

(6.)  Plaintiff       .RuU  2.  Where  an  application  was  made  to  the  now 

eitakfanS       obsoletc  auxUxary  jurisdiction  of  the  court,  as  contra- 

the*^iS»bie    distinguished  from  its  originally  concurrent  jurisdiction, 

r^t^Th         ^^  ^^  possessor  of  a  legal  title,  and  the  defendant 

delete  anxi^  pleaded  he  was  in  possession  as  a  band  fide  purchaser 

ha^  juiMdio-  £^j,  value  without  notice,  the  defence  was  good,  and  the 

court  gave  no  aid  to  the  legal  title;  and  apparently 

now  the  High  Court  would  give  no  aid  either  by  way 

of  discovery  in  such  a  case.     This  branch  of  the  sub* 

ject  will  be  illustrated  by  the  following  cases  : — 

Batut  V.  iVof.       In  Basset  v.  Nosworthy  (o),  a  bill  was  filed  by  an 
TOvery'nmpiV.  hcir-at-law,    claiming,    under   an   alleged   legal  title, 
against  a  person  claiming  as  purchaser  from  the  devi- 
see under  the  will  of  his  ancestor,  but  which  will  the 
plaintiflT  alleged  had  been  revoked ;  and  the  prayer  of 

(n)  BucHe  t.  MUchdl,  i8  Yes.  loo.  (o)  2  L.  C.  i. 
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the  bill  was  for  discovery  of  the  revocation  of  the  will. 
The  defendant  pleaded  that  he  was  a  purchaser  for 
valuable  consideration,  htmdjide,  without  notice  of  any 
revocation ;  and  this  defence  was  allowed.  Of  course, 
the  plaintiff  might  afterwards  have  proceeded  at  law 
in  an  action  of  ejectment,  endeavouring  there  to  make 
out  his  case  upon  his  own  evidence ;  and  he  may  now 
do  so,  in  an  action  to  recover  the  possession  of  the 
land,  but  in  such  an  action  he  ia  not  entitled  to  any 
discovery. 

Again,  in  WaUwyn  v.  Lee  (p),  a  tenant  in  tail,  in  WaUwpn  r.  • 
possession  imder  a  marriage  settlement,  filed  a  bill  for  oove^  ^d 
the  delivery  up  of  certain  title-deeds,  which  he  allied  ^•^^•^  '^p- 
were  the  title-deeds  of  an  estate  which  had  been  mort- 
gaged by  his  father,  but  who  was  only  tenant  for  life 
under  the  settlement ;  and  the  defendant  pleaded  that 
plaintififs  father,  alleging  himself  to  be  seized  in  fee, 
and  being  in  actual  possession  as  apparent  fee-simple 
owner,  and  being  also  in  possession  of  the  title-deeds 
as  apparent  fee-simple  owner,  executed  the  several 
mortgages  under  which  the  defendant  claimed,  and  the 
defendant  avened  that  he  had  no  notice  of  the  alleged 
fact  that  the  plaintiff's  father  was  only  tenant  for  life. 
It  was  necessary  for  the  plaintiff  to  have  discovery 
of  the  deeds  in  order  to  show  that  they  were  in  fact 
the  title-deeds  of  the  settled  estate,  and  so  to  make 
out  his  claim  to  have  them  delivered  up.  Lord  Eldon 
held,  that  the  defence  to  the  discovery  was  good,  and 
dismissed  the  bill;  and  the  High  Court  would  also 
now  in  a  like  case  do  the  like.  But  of  course,  if  the 
plaintiff  shotdd  show  by  his  own  evidence,  without 
discovery  to  aid  him,  that  he  had  a  right  to  the  title- 
deeds  in  question,  he  would  now  have  judgment  for 
their  delivery  up,  according  to  his  legal  right  (q). 


(p)  9  Vea.  24. 
{q)  In  re  Cooper,  Cooper  t.  Tefey,  20  Ch.  DW.  61 X. 
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The  principle  The  principle  of  the  last-mentioned  decision  was 
followed  in  Joyce  v.  De  Jfoleyns  (r),  where  Lord  Chan- 
cellor Sugden  said,  speaking  of  this  defence :  "  Suppose 
"  a  tenant  for  life  under  a  will  with  remainder  over, 
''  and  that  the  tenant  for  life,  being  also  heir-at-law  of 
*'  the  testator,  conveys  the  inheritance  to  a  purchaser, 
''without  notice;  the  remainderman  cannot  have  any 
"  relief  in  equity  against  the  purchaser,  but  frmet  tstab- 
"  luh  his  title  otUside  of  thig  court  as  toell  as  he  can.  It 
"  is  the  same  with  respect  to  title-deeds.  The  defendants 
*^  can  make  no  use  of  the  title-deeds  themselves ;  they 
"  cannot  maintain  possession  of  them  against  the  true 
"  owner ;  but  in  this  court  they  have  a  right  to  say  that 
**  they  ought  not  to  be  compelled  to  deliver  them  up,  as 
"  they  obtained  them  bond  fide  and  without  fraud.** 

(66.)OriginaU7  But  this  rule  does  not  apply  where  the  Court  of 
ju^'iotion.  Chancery,  omcfti/rrently  with  courts  of  common  law, 
afforded  legal  as  distinguished  from  equitable  relief. 
Thus,  in  WiUiams  v.  Lamhe  («),  a  wi<k)w  filed  a  bill 
against  a  purchaser  from  her  husband,  claiming  her 
dower;  the  defendant  pleaded  that  he  was  a  pur- 
chaser of  the  estate  for  value  without  notice  of  the 
vendor  being  married;  but  Lord  Thurlow  overruled 
the  plea.  The  like  decision  was  also  given  in  a 
suit  for  tithes  (t).  And  generally,  the  law  at  the  pre- 
sent day  may  be  thus  stated, — that  even  as  against  a 
purchaser  for  value  without  notice,  a  plaintifiF  claiming 
legal  rights,  and  proving  those  rights  without  the  aid 
of  any  discovery,  which  it  would  have  been,  and  would 
still  be,  inequitable  to  put  the  defendant  to,  will 
obtain  in  both  divisions  of  the  High  Courts  and  in 
either  of  them  indifferently,  a  judgment  in  accordance 
with  his  legal  rights. 

(r)  2  J.  A  L.  374.  See  also  Beath  v.  Cretdock,  L.  R.  18  Eq.  215  ; 
and,  on  appeal,  10  Ch.  App.  22.  (<)  3  Bro.  C.  C.  264. 

(<)  VolUtu  y.  Archer,  i  Ruaa.  &  My.  284 ;  see  also  Finch  ▼.  Shaw,  19 
Beav.  500 ;  and  Lord  Westbury's  remarks  in  Phillipi  v.  Phillips,  8 
Jut.  N.S.  145 ;  10  W.  R.  237 ;  31  L.  J.  Ch.  321  ;  5  L.  T.  N.S.  655. 
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Bule  3.  Wbere  neither  the  plaintiff  nor  the  defen^  (c.)  Plaintiff 
dant  haa  the  legal  estate  or  the  best  right  to  call  for  it,  able  wtSto '*' 
but  each  has  an  equitable  estate  only,  the  court  neither  S?*^'-jj!®"' 
gave  nor  gives  any  aid  or  preference  to  either,  but  having  equit- 
determines  their  rights  by  reference  to  their  respective  Snij.**^** 
,  dates. 

This  rule  is  well  expressed  in  the  words  of  Lord 
Weatbury  in  Phillips  v.  FkiUips  (u)  :  "  Now  I  take 
it  to  be  a  clear  proposition  that  every  conveyance 
of  an  equitaUe  interest  is  an  innocent  conveyance; 
that  is  to  say,  the  grant  of  a  person  entitled  in  equity 
passes  only  that  which  he  is  justly  entitled  to,  and 
no  more.  If,  therefore,  a  person  possessed  of  an  equit- 
able  estate^  the  legal  estate  "being  outstanding,  makes  an 
assurance  by  way  of  mortgage,  or  grants  an  annuity 
and  afterwards  conveys  the  whole  estate  to  a  purchaser, 
he  eaa  only  grant  to  the  purchaser  that  which  he  has, 
namely,  the  estate  subject  to  the  annuity  or  mortgage, 
and  no  mote.  The  subsequent  grantee  takes  only  that 
which  is  left  in  the  grantor.  Hence  grantees  and 
Oicumbrancers  claiming  only  in  equity  take  and  are 
ranked  (scil.  in  the  absence  of  exceptional  circum- 
stances) according  to  the  dates  of  their  securities,  and 
the  maxim  applies  Qui  prior  est  tempore,  potior  est  jure. 
The  first  grantee  is  potior,  that  is,  potentior.  He  has 
a  better  and  a  superior,  because  a  prior,  equity." 

Moreover,  in  cases  falling  within  this  third  rule,  it  Notioeof  fint 
is  quite  immaterial  whether  the  subsequent  ei^oum- ?^^^^®® 
brancers,  at  the  time  they  took  their  securities  and 
paid  their  money,  had  notice  of  the  first  encumbrance 
or  not  Thus  in  Ford  v.  White  (y),  property  in  Middle- 
sex was  mortgaged  to  A.,  and  afterwards  to  B.,  and 
subsequently  to  C,  with  notice  of  B.'s  encumbrance ; 

(11)  Swpra, 
(«)  16  Bmf.  120 ;  and  see  Harphcm  v.  ShaeHock,  19  Ch.  Di?.  907. 


30  THE  MAXIMS  OF  EQUITY. 

C.  registered  his  mortgage  before  B.,  and  afterwards 
assigned  to  D.,  who  had  no  notice  of  B/s  mortgage. 
Held  by  Sir  J.  Bomillj,  M.R.,  that  as  C.'s  interest  was 
equitable,  he  could  not,  b;  assigning  it  to  D.  without 
notice,  put  him  in  a  better  situation  than  himself,  and 
consequently  that  D.  was  not  entitled  to  priority  over 
B., — the  prior  registration  by  C.  notwithstanding. 

(A)  piaintiflf  jiiUe  4.  Where  there  are  circumstances  that  give  rise 
equity  meraij.  to  an  '*  equity,"  as  distinguished  from  an  "  equitable 
Sitobie^  estate ; "  for  example,  an  equity  to  set  aside  a  deed  for 
esute,  defen-  fraud,  or  to  correct  it  for  mistake  or  accident,  and  the 
both  legal  and  purchaser  under  the  instrument  puts  forward  the  plea 
2to^.  ^^  purchase  for  valuable  consideration  without  notice, 

the  court  will  not  interfere.  Thus,  in  Sturge  v.  Starr  (w), 
a  man,  already  married,  performed  the  ceremony  of  mar- 
riage with  a  woman,  and  then  joined  with  her  in  assign- 
ing her  life-interest  in  a  trust-fund  to  a  purchaser. 
Held,  that,  though  she  might  not  have  executed  such 
an  instrument  had  she  been  aware  of  the  fraud  prac- 
tised upon  her,  that  fraud  could  not  affect  the  rights 
of  a  bond  fidt  purchaser.  This  female  had,  doubtless, 
the  strongest  equity  possible ;  but  that  equity,  how- 
ever strong  in  se,  was  no  equity  as  against  the  pur- 
chaser. 

The  dootrine  In  Connection  with  the  same  third  and  fourth  maxims, 
of  notice.  |j^^  almost  exclusively  in  connection  with  the  fourth 
maxim  only,  and  in  order  to  complete  our  under- 
standing of  them,  it  remains  to  consider  the  doctrine 
of  Notice,  and  its  effect  in  equity  as  between  successive 
purchasers  or  mortgageea  Now  no  equitable  doctrine 
is  better  established  than  that  the  person  who  pur- 
chases an  estate,  although  for  valuable  consideration, 
after  notice  of  a  prior  equitable  estate  or  right,  makes 
himself  a  mold  fide  purchaser,  and  will  not  be  enabled, 

(v)  2  My.  &  K.  195  ;  and  lee  Ew^m,  v.  SkaMock,  19  Ch.  Dir.  207. 


THE  MAXIMS  OF  EQUITT.  3  I 

by  getting  in  the  legal  estate,  to  defeat  such  prior  ParchMer 
equitable  interest     Thus,  in  Potter  v.  Sanders  {x)  itpHo^'roUdm.a 
was  held  that  if  a  vendor  should  contract  with  two  *"}■**?*?  ^^1 

extent  of  Buoh 

different  persons  successivelj  for  the  sale  to  each  of  ciainu 
them  of  the  same  estate,  and  if  the  party  with  whom 
the  second  contract  is  made  should,  after  notice  of  the 
fcrst  contract,  procure  a  conveyance  of  the  legal  estate 
in  pursuance  of  his  second  contract,  the  court  would, 
in  a  suit  for  specific  performance  by  the  first  vendee 
against  the  vendor  and  second  purchaser,  decree  the 
latter  to  convey  the  estate  to  the  plaintiff.  And  to 
such  an  extent  has  the  effect  of  such  notice  been 
allowed  to  prevail,  that  the  equitable  doctrine  has 
even  infringed  upon  the  policy  of  the  Eegistration 
Acts.  Thus,  in  Le  Neve  v.  Le  Neve  (y),  where  lands 
in  a  roister  county,  settled  on  a  first  marriage  by 
deed  which  was  not  registered,  were  settled  upon 
a  second  marriage,  with  notice  of  the  former  settle- 
ment, by  deed  which  was  registered  pursuant  to  the 
statute,  it  was  held  that  the  former  settlement  should 
be  preferred  in  equity  to  the  latter  settlement.  ''  This 
is  a  species  of  fraud  and  dolus  mains  itself ;  for  there 
IS  egress  knowledge  that  the  first  purchaser  had  the 
dear  right  to  the  estate,  and  with  that  knowledge  an 
attempt  is  made  to  take  away  that  right  by  getting  in 
the  legal  estate," — scil.  the  husband  who  registered 
the  second  settlement  was  the  person  to  blame  for  not 
regiflteriug  the  first.  But  it  requires  a  very  strong 
case  to  get  over  the  effect  of  the  local  Begistry  Acts, 
express  notice^  amountins^  to  fraud  being  required,  and 
merely  constructive  notice  not  being  sufficient  («). 

It  has  long  been  settled,  however,  that  if  a  person  5fect«,— rob- 
purchases  for  valuable  consideration  with  notice,  from  So£ce*"ii  hu 


(«)  6  Hare,  I.  (y)  a  L.,  C.  35. 

(z)  Lee  V.  OluUon,  24  W.  K.  106 ;  and,  on  appeal,  94a ;  45  L.  J. 
Cb.  43  ;  £radley  v.  Htdiet,  26  W.  K.  910 ;  9  Cli.  Dir.  aia. 
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▼endor  bought  a  person  loko  bought  without  notice,  he  may  (provided 
^t^?^  ^^  obtain  the  legal  estate  or  have  the  best  right  to 

Or  Bub-pur-     Qg^i  f OT  it)  shelter  hiiDself  uniiev  the  first  purchaser ; 

ohaaer  with-  '.  ,«  -.^/.t  i  11 

oatnotioa,  for  Otherwise  the  first  or  wmd  fide  purchaser  would 
tendor  bought  ^  Unable  to  deal  with  his  property,  and  the  sale  of 
with  notice,  estates  would  be  very  much  clogged,  and  so  also  it 
has  been  long  settled  that,  jf^  a  j^rson  who  buys  with 
QQt^  seUs  to  a  bond  fide  purchaser  for  valuable  con- 
sideration  withaut  notice,  the  latter  may  protect  hia 
title.  Thus,  in  Harriaon  v.  Forth  (a),  where  A.  pur« 
chased  an  estate  with  notice  of  the  plaintifiTs  encum- 
brance, and  then  sold  it  to  B.,  who  had  no  notice,, 
and  B.  afterwards  sold  it  to  C,  who  had  notice,  the 
court  held  that  though  A.  and  G.  had  notice,  yet  83< 
B.  had  no  notice,  the  plaintiff  could  not  be  relieved 
against  the  defendant  C.  But  of  course  this  rule  ia 
inapplicable  where  the  sub-purchaser  has  only  the  equit- 
able  estate  Q>). 


A  purchaser  for  valuable  consideration  of  an  estate, 
even  with  notice  of  a  voluntary  settlement,  will  not  be 


Notioe  of 
Tolnntarj 

?CMM  noraffect  effected  by  it,  even  though  such  voluntary  settlement 

Bubiequent 
purchiner. 


]xCO  ''»*^ 


civs^''''- 


What  coQBti- 
tutes  notice. 


be  in  itself  free  from  fraud,  or  even  meritorious  as  a 
provision  for  relations  (e).  This  is  a  consequence  of 
the  words  of  the  statute  27  Eliz.,  c.  J.,  against  fraudu- 
lent conveyances.  '^  c^-^l^^^^  ,  c/.  2-a^c^^*/«*^  eut^u....^ 

^  ^VCAU,  li^U^   /tc^^H^  4V*^*-<^  fcU<./^^  >Nft^*<^»it^  «*-»»^e*^.l»^ 
c^  ^^VlX^c!^  Ai*cc*-»i^  /#-vaX«H6^  aexXlu  -  f.</rgM.*^/  /H>.^-0€.u^ , 

Notice  is  eitner  actual  or  constructive,  but  there  is 
(in  general)  no  difference  between  them  in  their  con- 
sequences (d),  although  in  exceptional  cases  (as  has 
just  been  pointed  out)  constructive  notice  may  not 
always  have  the  effect  of  actual  notice  (e). 


(a)  Prec.  Cb.  51 ;  and  see  ACy,  Oeneral  v.  Bipfiotphated  Ouano  Cb,, 
II  Ch.  Div.  327. 

(Jb)  Ford  ▼.  White,  16  Beav.  1 20 ;  BarpJiam  r.  ShacUoch,  19  Ch. 
Dir.  207. 

(c)  BuckU  V.  Mitchell,  18  Yea.  loo. 

(d)  Proster  y.  JUce,  28  Bear.  68. 
{e)  Le  Aeve  y.  Le  Neve,  lupra. 


THE  MAXIMS  OF  EQUITY.  33 

1.  As  to  actual  notice,  it  suffices  to  say,  that  in  ^cfcuai  notice. 
order  to  make  it  binding,!  it  must  be  given  by  a  person 
interested  in  the  property^  and  in  the  course  of  tKe 
negotiations/^/),  and  that  vague  reports  from  persons 
not  interested  in  the  property  will  not  amount  to 
actual  notice;  and  further,  that  a  mere  assertion  of 

title  in  some  other  person,  or  a  mere  general  claim  of 
title  by  some  other  person,  does  not  amount  to  actual 
notice  of  such  other  title  {g).  On  the  other  hand,  if 
it  can  be  shown  that  the  knowledge  is  of  a  kind  to 
operate  upon  the  mind  of  any  rational  man,  or  mau 
of  business,  and  to  make  him  act  with  reference  to  it, 
then  it  will  amount  to  actual  notice,  and  be  sufficient 
to  fix  his  conscience  (A). 

2.  Constructive  notice,  on  the  other  hand,  is  in  its  Oomtractire 
nature  no  more  than  evidence  of  notice,  the  weight  of '*®**^ 
the  evidence  being  such  that  the  court  imputes  from 

it  to  the  purchaser  that  he  had  notice  {%),      It  is 
therefore  not  an  easy  matter  to  say  what  amounts  to 
constructive  notice  in  any  particular  case.     In  Janes 
V.  SmUh  (/),  Wigram,  V.C.,  thus  expressed  himself 
upon  the  subject: — "  It  is  scarcely  possible  to  declare  jrone» ▼..<?»•<*, 
**  a  priori  what  shall  be  deemed  constructive  notice,  ~^'"^["^^^''® 
"  because  unquestionably  that  which  would  not  aflTect  *^»"<i»- 
"  one  man  may  be  abundantly  sufficient  to  affect  an- 
"  other.     But  I  believe  I  may,  with  sufficient  accuracy 
"  for  present  purposes,  assert  that  the  cases  in  which 
"constructive    notice    has    been    established    resolve 
"themselves  into  two  classes.     Firstly,  cases  in  which  i.  wiier« 
"the  party  charged  has  had  actual  notice  that  the  of*  Tact, 
"  property  in  dispute  was  in  fact  charged,  encumbered,  have  ka°to  *^ 
"  or  in  some  way  affiscted,  and  the  court  has  thereupon  no*|««  <>*  "ther 


if)  Bamhart  ▼.  Cheenthidds,  9  Moo.  P.  C.  iS. 

f)  Sogd.  V.  ft  P.  755. 
,  )  Lk^  V.  Banki,  L.  R.  3  Ch.  488. 

(f)  Plumb  T.  FluiU,  2  Anst.  438 ;  Hendenon  ▼.  Oravet,  2  E.  ft  A.  9. 
(j)  I  Hare,  55. 

C 


le 
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to  escape 
notice. 


"bound  him  with  constructive  notice  of  facts  and 

"  instruments  to  a  knowledge  of  which  he  would  have 

"  been  led  by  an  inquiry  after  the  charge,  encumbrance, 

"  or  other  circumstance  affecting  the  property,  of  which 

2.  Where  iu-    ''  he  had  actual  notice  ;  and,  Secondly,  cases  in  which 

poiefy^aroided  "  ^^^  couTt  has  been  Satisfied,  from  the  evidence  before 

"  it,  that  the  party  charged  had  designedly  abstained 

"from  inquiring,  for  the  very   purpose  of  avoiding 

"notice, — a  purpose  which,  if  proved,  would  clearly 

"show  that  he  had  a  suspicion  of  the  truth,  and  a 

"fraudulent   determination  not   to   learn  it     If,  in 

"short,  there  is  not  actual  notice  that  the  property 

"  is  in  some  way  affected,  and  no  fraudulent  turning 

But  mere  want "  away  from  a  knowledge  of  facts,  which  the  res  gest<B 

notconatruc-    "  would  suggcst  to  a  prudcut  mind,  but  if  mere  want 

tive  notice,      « Qf  caution,  as    distinguished  from   fraudulent   and 

"  wilful  blindness,  is  all  that  can  be  imputed  to  the 

"purchaser,  then  the  doctrine  of  constructive  notice 

"  will  not  apply ;  the  purchaser  will,  in  equity,   be 

"  considered,  as  in  fact  he  is,  a  hond  fide  purchaser 

"  without  notice." 


Examples  of 
coBgtructive 
notice. 


As  an  illustration  of  the  first  of  these  two  kinds  of 
constructive  notice  may  be  cited  the  case  of  Bisco  v. 
Earl  of  Banbury  (k).  In  that  case,  a  person  purchased 
with  actual  notice  of  a  specific  mortgage;  the  deed 
creating  this  mortgage  referred  to  other  encumbrances. 
Held,  that  the  purchaser,  knowing  of  the  mortgage, 
ought  to  have  inspected  the  deed,  and  that  would 
have  led  him  to  a  knowledge  of  the  other  deeds,  and 
in  that  way  the  whole  case  must  have  been  discovered 
by  him  (/).  As  an  illustration  of  the  second  of  the 
two  kinds  of  constructive  notice  may   be   cited  the 


{k)  I  Cb.  Ca.  287 ;  and  see  Potman  y.  ffarland,  17  Ch.  Dlv.  353  ; 
and  disting.  Allen  v.  Seckkaniy  1 1  Ch.  Div.  79a 
(I)  Ware  v.  Eymont,  4  De  Q.,  M.  ft  Q.  473. 
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case  of  Birch  v.  Mlanus  (m).  There  the  title-deeds  of 
an  estate  were  deposited  with  the  plaintiff  as  a 
security  for  his  demand.  The  defendant,  fourteen 
years  after,  upon  the  eve  of  the  bankruptcy  of  the 
mortgagor,  took  a  mortgage ;  he  had  notice  of  the 
deposit  with  the  plaintiff,  but  avoided  inquiring  the 
purpose  for  which  it  was  made.  The  court  decreed 
for  the  plaintiff  (n).  And  in  explanation  of  what  Example  of 
the  court  considers  mere  want  of  caution  not  amount-  S^ciiuUon! 
ing  to  constructive  notice,  it  may  be  mentioned  that 
the  mere  absence  of  title-deeds  has  never  been  held 
sufficient  per  se  to  affect  a  person  with  notice,  if  he 
has  bond  fde  inquired  for  the  deeds,  and  a  reasonable 
excuse  (e.g.,  that  the  wife  made  jelly  covers  of  them) 
has  been  given  for  the  non-delivery  of  them ;  for  in  that 
case  the  court  cannot  impute  fraud  or  gross  and  wilful 
negligence  to  him  {o).  But  the  court  will  impute  fraud 
or  gross  and  wilful  negligence  to  a  person  dealing 
respecting  an  estate  if  he  omits  all  inquiries  as  to  the 
title-deeds  (p). 

In  further  illustration  of  the  two  preceding  varieties  Notice  of  occu- 
of  constructive  notice,  it  may  be  mentioned  that  know-  ^cy/^ff^t 
ledge  by  the  purchaser  that  the  land  is  in  the  occupa-  ®^- 
tion  or  tenancy  of  any  one  is  constructive  notice  of 
the  terms  of  such  occupation  or  tenancy,  so  far  as  such 
terms  may  affect  the  land  (q) ;  also,  that  knowledge 
by  the  purchaser  that  the  tenants  in  occupation  pay 
their  rents  to  some  particular  person  other  than  the 
assuming  vendor,  is  constructive  notice  of  the  right  or 
title  in  such  other  person,  of  whatever  quality  or  worth 


(«)  2  Anstr.  427. 

(»)  Whitbrtad  v.  Jordan,  i  Y.  &  C,  Ex.  Ca.  303. 

(0)  AUcM  V.  Knigktf  5  Hare,  272 ;  Hewitt  v.  Lootemore,  9  Hare,  449  ; 
Sparser  v.  G4urke,  9  Ch.  Div.  137. 

(p)  Worthington  y.  Morgan^  16  Sim.  547.  But  distinguiBh  Lu  v. 
d^Uon,  tuprtk. 

{q)  Danid*  ▼.  Daviion,  16  Yes.  249. 
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such  right  or  title  may  prove  to  be  (r), — unless,  of 
course,  the  usual  effect  of  such  notice  should  be  other- 
wise got  rid  of. 

3.  Notice  to  There  is  also  a  third  species  of  constructive  notice,  to 
^?o6 toprin-  wit,  notice  to  the  agent  is  constructive  notice  to  his 
a^  when  not.  P^ncipal ;  and  this  is  generally  so  where  the  same 
agent  is  concerned  for  both  vendor  and  purchaser  (s). 
But  the  imputation  of  constructive  notice  being  merely 
a  presumption  of  fact,  arrived  at  by  the  court  upon  the 
evidence  in  the  case,  it  is  manifest  that  notice  to 
purchaser's  agent  might  not  in  fact  amount  to  con- 
structive notice  to  his  principal ;  e.g,^  if  the  agent  was 
designing  a  fraud,  the  success  of  which  required  that 
he  should  not  communicate  to  the  principal  the  notice 
which  he  himself  had  or  which  he  himself  received  {t). 
Moreover,  notice  to  counsel,  agents,  or  solicitors,  in 
order  to  affect  in  equity  their  several  principals,  must 
J  have  been  given  or  imputed  to  them  ju  Jbhe  same 
A  transaction ;  "bunrone  transaction  is  closely  followed 
by  and  connected  with  another,  or  if  it  is  otherwise 
clear  that  a  previous  transaction  must  have  been 
present  to  the  mind  of  the  solicitor  or  counsel  when 
engaged  in  another  transaction,  then  the  second  trans- 
action will  be  considered  the  same  transaction.  Thus, 
in  the  important  ease  of  FuUer  v.  Benett  (u),  it  appeared 
that  after  the  commencement  of  a  treaty  for  the  sale 
of  an  estate  by  A.,  and  the  purchase  of  it  by  B.,  A. 
agreed  to  give  C.  a  mortgage  on  the  estate,  as  a  security 
for  an  antecedent  debt,  and  notice  of  the  agreement 
with  C.  was  given  to  the  solicitors  of  R,  the  intending 


(r)  BaUey  ▼.  Richardafmt  9  Ha.  734 ;  Knight  y.  Botoyer,  2  De  G.  & 
Jo.  421. 

(«)  Le Never,  Lt  Neve,  2  L.  0. ;  Spencer  y.  Topkam,  2  Jur.  N.S.  865  ; 
Saffron  Watden  Building  Society  y.  Jtayner,  10  Ch.  Div.  696. 

{t)  Allen  y.  Lord  Southampton,  Bav/athei^t  claim,  16  Ch.  Diy.  178  ; 
Cave  V.  Cave,  15  Ch.  Diy.  639. 

(u)  2  Uare,  394.     And  see  Conyeyancing  Act,  1882,  §  3. 
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purchaser.  The  treaty  for  the  intended  sale  by  A.  to 
B.  afterwards  ceased  to  be  prosecuted  for  five  years ; 
and  A.  then  died,  and  B.  purchased  the  estate  from  the 
heir  and  devisee  of  A.,  and  conveyed  it  in  mortgage  to 
D.  The  same  solicitors  were  concerned  for  B.,  from 
the  commencement  of  the  treaty  with  A.  until  the 
final  purchase  of  the  estate,  and  for  D.  in  the  business 
of  the  mortgage.  It  was  held,  under  the  circumstances 
of  the  case,  that  B.  and  D.  had,  through  their  solicitors,  • 
constructive  notice  of  the  agreement  with  C. 

And  further,  in  order  to  affect  a  person  with  con- 
structive notice  of  facts  within  the  knowledge  of  his 
solicitor,  it  is  necessary  not  only  that  the  solicitor's 
knowledge  should  be  derived  from  the  same  (or  what 
is  practically  the  same)  transaction,  but  that  the 
knowledge  mt^  be  $o  material  tojhattransactiofi,  as  to  k 
make  it  the  //iz-fy  nf  f^  ^^  ^^  communicate  it  to  his 
^principal.  Thus,  in  Wyllie  v.  PoUen  (i?).  Lord  West- 
bury,  C,  said,  that  the  transferee  of  a  first  mortgage 
would  not  be  affected  by  his  solicitor's  knowledge  of 
an  encumbrance  subsequent  to  the  first  mortgage,  so  as 
to  prevent  him  making  further  advances,  such  know- 
ledge not  being  material  to  the  business  of  the  transfer, 
for  which  business  the  solicitor  alone  acted.  And  of 
course  this  limit  to  the  rule  is  only  reasonable;  in 
fact,  the  court  very  much  dislikes  this  third  variety  of 
constructive  notice,  and  the  person  who  relies  upon  it 
must  prove  it  very  strictly. 

5.  He  who  seeks  equity  must  do  equity. 

6.  He  who  comes  into  equity  must  come  with  clean 

hands. 

7.  Equity  aids  the  vigilant,  not  the  indolent;  in 

other  words, — Delay  defeats  equities. 

(v)  32  L.  J.  (Ch.)  N.S.  782  ;  and  see  Bradley  v.  Jtichts,  9  Ch.  Div. 
212 ;  and  Conveyancing  Act,  1882,  §  3. 
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These  three  maxims  may  be  viewed  as  together 
illustrating  the  great  distinctive  and  governing  prin- 
ciple of  equity,  that  nothing  can  call  forth  a  court  of 
equity  into  activity  but  conscience,  good  faith,  and 
personal  diligence. 


5.  He  who  5.  In  illustration  of  the  maxim,  "He  who  seeks 

muttdoeqStv,  ^^^i^y  ^^^  ^o  equity,"  may  be  mentioned  the  rules 
— aiuttrations  which  uscd  to  govcm  what  is  termed  the  wife's  "equity 


'  to  a  settlement."  The  general  rule  of  the  old  law  was, 
(a.)  Married  that  when  a  woman  married,  all  her  property  (not 
t^TsettS'***^  being  settled  to,  or  otherwise  belonging  to  her  for,  her 
ment.  separate  use)  passed  to  her  husband ;  and  therefore  all 

her  choses  in  action  which  he  could  reduce  into  posses- 
sion without  the  aid  of  a  court  of  equity,  and  also  all  her 
things  in  possession,  he  might  realise  and  take  to  his  own 
use  absolutely ;  but  the  moment  he  was  obliged  to  ask 
the  assistance  of  a  court  of  equity  for  that  purpose,  the 
court  would  only  aid  him  on  conditions;  and  the 
moment  the  husband  came  into  court,  the  court  told 
him,  "  We  will  help  you  to  get  the  money  on  condition 
that  you  make  a  fair  settlement  out  of  it  for  the  benefit 
of  your  wife  and  children,  and  otherwise  we  will  not 
aid  you  at  all "  (w). 


(6.)  Ponon 
standing  by 
must  give 
coinpeniatioD. 


Another  illustration  of  the  same  maxim  is,  where 
a  person  having  a  title  to  an  estate  stands  by  and 
knowingly  suflfers  some  third  person  who  is  ignorant 
of  his  title  to  expend  money  upon'  the  estate,  either  in 
buildings  or  in  other  improvements,  and  then  after- 
wards asserts  his  title  to  the  estate  together  with  the 
buildings  or  improvements.  Upon  proving  his  title, 
judgment  would,  of  course,  have  been  given  for  him 
at  law,  without  any  compensation  for  the  buildings 
and  improvements  executed  by  the  defendant ;  but  in 


(to)  Sturgia  y.  Ckampneyt,  5  My.  ft  Cr.  105. 
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equity^  and  now  also  in  a  court  of  law,  such  third  person 
would  be  entitled  to  be  indemnified  for  his  expendi- 
ture, either  by  pecuniary  compensation  or  otherwise ; 
€.g.^  if  he  were  a  lessee  under  a  defective  lease,  by  a 
confirmation  of  his  title  (x). 

6.  In  illustration  of  the  second  of  the  three  kin-  6.  He  who 
dred   maxims,  viz.,  ''  He  who  comes  into  equity  must  equity  mast 
oome  with  clean  hands''  may  be  cited  Overton  v.  Banister  ^^™^  hi^de,— 
(y),  where  an  infant,  fraudulently  concealing  his  age,  iiiuatratioD  of 

/    .       1   -  1  .  i.  n  1     X     thu  maxim. 

obtained  from  his  trustees  part  of  a  sum  of  stock  to 
which  he  was  entitled  on  coining  of  age ;  and  when  of 
age,  a  few  months  after,  applied  for  and  received  the 
residue  of  such  stock,  and  then  afterwards  instituted 
a  suit  to  compel  the  trustees  to  pay  over  again  the 
portion  of  stock  improperly  paid  during  minority ;  but 
the  court  held  that  the  concealment  of  age  was  a 
fraud  on  the  part  of  the  infant,  and  that  neither  him- 
self nor  his  assignees  could  enforce  payment  over  again 
by  the  trustees  of  the  stock  paid  during  the  mino- 
rity {z). 

The  rule  must  be  understood  to  refer,  of  course,  to 
wilful  misconduct  in  regard  only  to  the  matter  in  liti- 
gation, and  not  to  any  misconduct,  however  gross, 
which  is  unconnected  with  the  matter  in  litigation, 
and  with  which  the  opposite  party  in  the  cause  has  no 
concern  (a). 

7.  The  doctrine  expressed  in  the  third  of  the  three  7.  Delay  de- 
connected   maxims,  viz.,  '* Delay   defeats   equities"  or ^^* J^^^Jj^- 
(as  it  is  otherwise  expressed)  "  Equity  aids  the  vigilant,  of  *!*»  maxim. 
not  the  indolent"  may  be  briefly  summed  up  in  the  lan- 


{x)  Bawiiden  v.  Dyion,  L.  R.  I  H.  L.  129  ;  PoweU  v.  Thomas,  6 
Ha.  300.  (y)  Hare,  503. 

(z)  Satfoffe  ▼.  Fotter,  9  Mod.  35 ;  NeUon  v.  Stoeker,  4  De  0.  &  Jo. 
458,  464.  (»)  Sm.  M.  23. 
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guage  of  Lord  Camden  in  Smith  v.  Clay  (6) : — *'  A  court 
of  equity,  which  is  never  active  in  relief  against  con- 
science or  public  convenience,  has  always  refused  its 
aid  to  stale  demands  where  the  party  has  slept  upon 
his  rights  for  a  great  length  of  time.  Nothing  can  call 
foith  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence  "  (c).  And  it  may  be  added, 
that  even  a  comparatively  short  period  of  delay,  not 
satisfactorily  accounted  for,  also  tells  heavily  against 
a  plaintiff  in  equity. 

8.  Equality  8.  EquolUy    is    eqmty,  or    equity    delighteth    in 

iUustmtio"    f  ^9.^^^y*     ^^®  maxim  has  a  very  large  application  in 
iliu  maxiiu :     many  branches  of  equity ;  but  it  is  perhaps  nowhere 
so  clearly  illustrated  as  in  the  case  of  joint  purchases 
and  joint  mortgages.    If  two  persons  advance  €aid  pay 
the  purchase-money  of  an  estate  in  equal  portions, 
i.nd  take  a  conveyance  to  themand  their  heirs,  it  con- 
re* /?^.o/«/c-/u/o^    htitutes  a  joint-tenancy  at  law,  that  is,  a  purchase  by 
^mIu^^   ^aiT*^^  them  jointly  of  the  estate  with  the  chance  of  survivor- 
"^*^  '  ship ;  and,  of  course,  on  the  death  of  one  the  survivor 

will  take  the  whole  estate ;  and  that  is  the  rule  not  only 
at  law,  but  also  in  equity.     But  wherever  circumstances 
occur  which  a  court  of  equity  can  lay  hold  of  to  pre- 
vent the  incident  of  survivorship,  the  court  will  readily 
do  so;   for  joint-tenancy  is  not  favoured  in  equity. 
M  Purohaae-  Thus,  in  Lake  V.  Gibson  {(T),  it  was  laid  down,  that  where 
IJd^vanced  in     ^^^  ^^  moTQ  purchasc  lands,  and  advance  the  purchase- 
nnequai  moucy  in  unequal  shares,  and  this  appears  on  the  deed 

***  ijfelf.  the  mere  circumstance  of  the  inequality '  in  tlie 

sums  respectively  advanced  makes  them  in  the  nature 
oi partners;  and  however  the  legal  estate  may  survive, 
^      yet  the  survivor  will  in  equity  be  considered  as  a 

(6)  3  Bro.  C.  C.  640,  fwU, 

(c)  Wright  v.  VanderfUkiik,  2.  K.  ft  J.  I,  8.  De.  G.,  M.  &  G.  133  ; 
lavtr  V.  Fielder,  33  Beav.  I ;  Strange  v.  F<H>ki^  ^QiS.  408. 
(c^)  I  L.  C.  198. 
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trustee  for  the  other,  in  proportion  to  the  sum  advanced 
by  him,  and  of  course  a  trustee  also  for  himself  in  pro- 
portion to  his  own  original  share.  "  Where  the  parties 
"  advance  the  money  equally,  it  may  fairly  be  presumed 
"  that  they  purchased  with  a  view  to  the  benefit  of  sur- 
"  vivorehip;  but  where  the  money  is  advanced  in  unequal 
"  proportions,  and  no  express  intention  appears  to  bene- 
"  fit  disproportionately  either  of  them,  or  especially  the 
"  one  advancing  the  smaller  proportion,  it  is  fair  to  pre- 
*"  sume  that  no  such  intention  existed  "  {e).  So,  again, 
if  two  persons  advance  a  sum  of  money,  whether  in  equal  (6.)  Money 
or  in  unequal  shares,  by  way  of  mortgage,  and  take  the  mortgage,— m 
mortgage  to  them  jointly,  and  one  of  them  dies,  the  *^JJ^  ^^r'^'*' 
survivor  shall  not  in  equity  have  the  whole  money  dne 
on  the  mortgage ;  but  the  representative  of  the  deceased 
mortgagee  shall  have  his  proportion  as  a  trust ;  for  the 
mere  circumstance  that  the  transaction  is  a  loan  (and 
not  a  purchase)  is  considered  by  the  court  to  repel  the 
presumption  of  an  intention  to  hold  the  mortgage  as  a 
joint-tenancy  (/),  and  there  could  have  been  no  original 
intention  in  such  a  transaction  to  eventually  acquire 
the  land  itselfl 

9.  Equity  looks  to  the  intent   rather    than   to   ^Ae  9.  Equity  i(K>k8 
form. — ^Although  this  principle,  even  before  the  recent  ^ther  thw?' 
fusion  of  law  and  equity,  was  fully  recognised  in  ^1^6^*^®^*/^^^;^-^^ 
common  law,  yet  it  was  in  equity  that  it  received  its  this  maziDi. 
fullest  application.     Equity  would  in  no  case  permit 
the  veil  of  form  to  hide  the  true  effect  or  intention  of  the 
transaction, — non  quod  dictum  sed  qiu>d factum  inspicien- 
dum  est.     Thus  it  is  a  well-known  rule  that  equity^ 
will  in  general  relieve  against  a  penalty  or  a  forfeiture  ;l 
e.ff.,  if  it  is  satisfied  that  the  sum  of  money  specifiedl 
in  a  bond  is  penal,   it  will  refuse  to  enforce  payment/. 
thereof  in  full,  even  though  the  parties  may  expressly  I 


(e)  Sugd.  V.  &  P.  697,  I  L.  C.  205. 

(/)  lUjcUn  T.   Valiier,  2  Ves.  Sr.  258 ;  MorUy  v.  Bird,  3  Vas.  631. 
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state  in  the  bond  that  the  specified  sum  is  not  by  way 
of  penalty,. but  is  to  be  held  as  the  ascertained  or 
"  liquidated  damages "  for  breach  of  the  condition  of 
the  bond.  To  this  maxim  may  be  referred  also  the 
equitable  doctrines  that  goyem  mgr^ges,  and  no- 
where perhaps  more  than  in  these  was  the  ancient 
divergence  of  equity  from  common  law  so  strongly  and 
clearly  exhibited  (g), 

lo.  Equity  10.  "  JSquUy  looks  on  that  as  done  which  ought  to 

as  done  which  hwoe  been  done" — The  true  meaning  of  this  maxim  is, 
b«ln  dcme  — *  *^*^  equity  will  treat  the  subject-matter  of  a  contract, 
illustration  of  as  to  its  cousequences  and  incidents,  in  the  same 
manner  as  if  the  act  contemplated  in  the  contract  of 
the  parties  had  been  completely  executed.  But 
equity  will  not  thus  act  in  favour  of  all  persons, 
but  only  in  favour  of  a  limited  class  of  persons, 
chiefly  purchasers  for  value,  whom  equity  regards  with 
considerable  affection.  Thus  all  agreements  are  con* 
fiidered  as  performed,  which  are  made  for  a  valuable 
consideration,  in  favour  of  persons  entitled  to  insist 
upon  their  performance.  They  are  to  be  considered  as 
done  at  the  time  when,  according  to  the  tenor  thereof, 
they  ought  to  have  been  done.  They  are  also  deemed 
to  have  the  same  consequences  attached  to  them :  so 
that  no  party  to  these  agreements  or  his  privy  shall 
derive  benefit  from  his  own  laches  or  neglect  to  com- 
plete same  ;  and  the  other  party  or  his  privy  shall 
not  suffer  thereby.  And  so  also  money  by  deed 
covenanted,  or  by  will  directed,  to  be  laid  out  in  land, 
is  treated  as  already  land  in  equity,  from  the  moment 
that  the  deed  and  will  respectively  take  effect.  And, 
on  the  other  hand,  where  land  is  by  agreement  con- 
tracted, or  by  will  directed,  to  be  sold,  it  is  considered 
and  treated  as  money.     This  maxim  will  be  fully  ex- 


{g)  Peachy  ▼.  Duke  of  Somertet,  2  L.  C.  I  lOO. 
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emplified  under  the  head  of  Coaversion,  hereinafter 
considered. 

II."  Equity  imputes  an  intention  to  fulfil  an  ohli-  ii.  Equity 
ffiUion" — Where  a  man  is  bound  to  do  an  act,  and  he  StentSn  to 
does  one  which  is  capable  of  being  considered  as  done  '^jon^^^nui. 
in  f  olfilment  of  his  obligation,  it  shall  be  so  construed,  traUon  of  this 
because  it  is  right  to  put  the  most  favourable  construe-  ™"*"' 
tion  on  the  acts  of  others,  and  to  presume  that  a  man 
intends  to  be  just  before  he  is  generous  (h).     Thus  if, 
on  his  marriage,  a  husband  covenants  to  pay  to  the 
trustees  of  the  marriage  settlement  the  sum  of  ;^2000, 
to  be  laid  out  in  land  in  the  county  of  D.,  and  to  be 
settled  upon  the  trusts  of  the  settlement ;  and  if  the 
husband  never  pays  the  money  to  the  trustees,  but 
after  the  marriage  he  himself  purchases  land  in  the 
specified   county,  and  takes  a  conveyance  thereof  to 
himself  in  fee,  and  then  dies  intestate,  without  bring- 
ing the  lands  into,  or  showing  any  [other]  the  slightest 
intention  of  settling  them   upon  the  trusts  of,  the 
settlement, — ^chere  the  purchased  lands  will  be  con- 
sidered as  purchased  by  the  husband  in  pursuance  of 
his  covenant,  and  will  be  liable  to  the  trusts  of  the 
settlement  (<).     Under  this  maxim  the  doctrines  of 
satisfaction  and  performance  in  equity,  and  which  are 
both  hereinafter  considered,  find  their  places. 

1 2.  "  Equity  acts  in  personam."     This  is  a  maxim  of  la.  Equity  nets 
equity,  and  which  is  principally,  if  not  exclusively,  de-  !!!iihSS32iSn 
scriptive  of  the  procedure  in  a  court  of  equity,  and  is  not  ^'  ^^  maxim, 
otherwise  a  maxim  or  principle  of  equity  itself.     The 
maxim  is  one  of  very  great  importance  to  the  student  to 
understand,  and  its  explanation  and  illustration  may  be 
very  useful    In  the  case  of  Penn  v.  Lord  Baltimore  (/), 
which  was  a  suit  regarding  land  in  the  United  States 


{k)  2  Sp.  204.  (•)  Sowden  ▼.  S&wden,  l  Bro.  C.  C.  582. 

ij)  I  V«i.  444  ;  2  L,  C.  837. 
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(scU.  beyond  the  jurisdiction  of  the  English  Court  of 
Chancery),  Lord  Chancellor  Hardwicke  stated  (in  effect) 
as  follows : — 

*'  The  strict  primary  decree  in  this  court,  as  a  court 
"  of  equity,  is  in  pej^sonam ;  and  although  this  court 
"cannot  (in  the  case  of  lands  situate  without  the 
"jurisdiction  of  the  court)  issue  execution  in  rem^  e,g,, 
"  by  elegit,  still  I  can  enforce  the  judgement  of  the 
"  court  which  is  in  personam  by  process  in  peraonam, 
"^*^.,  by  attachment  of  the  person  when  the  person  is 
"  within  the  jurisdiction,  and  also  by  sequestration  so 
"far  as  there  are  goods  or  lands  of  the  defendant 
"  within  the  jurisdiction  of  the  court,  until  the  defen- 
"  dant  do  comply  with  the  order  or  judgment  of  the 
"court,  which  is  against  himself  the  defendant  per^ 
"  sonally,  to  do  or  cause  to  be  done,  or  to  abstain  from 
"  doing  some  act."  And  agreeably  with  the  judgment 
of  Lord  Hardwicke  in  this  case,  the  court  is  in  the 
habit  of  entertaining  actions,  and  giving  judgment 
therein,  for  accounts  and  discovery  of  rents  and  profits, 
and  for  specific  performance  and  injunction,  and  for 
the  execution  of  conveyances,  &c.,  regarding  lands 
situate  abroad,  and  whether  within  the  Queen's  domi^ 
nions  or  not  The  maxim  at  present  under  discussion 
was  also  the  foundation  of  the  jurisdiction  of  equity  to 
restrain  actions  at  law  (k),  as  will  be  hereafter  more 
fully  explained  in  the  chapter  on  Injunctions. 

^        

(ft)  £aH  (if  O^fonT*  Cote,  I  Cb.  Bep.  I ;  a  L.  C.  548. 
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PART  IL 

THE  ORIGINALLY  EXCLUSIVE 

JURISDICTION.    (:Zj^Ul^  ^ 

CHAPTER  L 

TBUSTS  GENERALLY. 

Prior  tx>  the  Statute  of  Uses,  a  simple  gift  of  lands  to  Feoffment, 
a  person  and  his  heirs,  accompanied  by  livery  of  seisin,  Jiuin.'^**^"^  ** 
was  all  that  was  necessary  to  convey  to  that  person  an 
estate  in  fee-simple  in  the  lands,  and  no  consideration 
was  necessary  for  the  completeness  of  the  gift  at  law ; 
and  in  those  days  no  estate  was  known  excepting  only 
the  estate  at  law.     However,  about  the  close  of  the 
reign  of  Edward  III.,  a  new  species  of  estate  unknown  umi  arine 
to  the  common  law  sprung  into  existence,  and  in  this  jj^^*  *^^* 
wise,    namely:    The    Statutes   of    Mortmain    having 
prohibited  lands  from  being  given  for  religious  purposes, 
the  lawyers  (true  to  their  constant  habit)  hit  upon  a 
means  of  evading  them,  the  device  being  that  of  takiug 
grants  or  making  feoETments  to  third  persons  to  the  use 
of  the  religious  houses  (a) ;  and  in  process  of  time 
such  grants  or  feoffments  to  one  person  to  the  use 
of  another  became  usual  even  where  no  question  of 
religion  entered.     In  law,  the  person,  and  he  only,  to 
whom  the   seisin  was  delivered,  was  considered  the 
owner  of  the  land ;  in  equity,  however,  the  Chancellor, 

(a)  2  Bl.  Com.  32S. 
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Chancellor's 
jurisdiction 
over  the 
conscience. 


Uses  not  re- 
cognised at 
common  lav. 


Uses  recog- 
nised in  equity. 


in  the  exercise  of  his  jurisdiction  over  the  conscience, 
held  that  the  mere  delivery  of  the  possession  or  seisin 
to  a  feoffee  was  not  at  all  conclusive  of  the  right  of  the 
feoffee  to  enjoy  the  lands  of  which  he  was  enfeoffed. 
Equity  was  unable,  it  is  true,  to  take  from  such  feoffee 
the  title  which  he  possessed  at  law,  because  equity 
never  sets  aside,  however  much  it  may  avoid,  the  law ; 
but  equity  could  and  did  compel  him  to  make  use  of 
his  legal  title  for  the  benefit  of  the  persons  who  had 
the  better  claim  to  the  benefit  thereof.  Thus,  if  A. 
conveyed  land  to  B.  to  the  use  of  C,  this  declaration 
of  the  use  charged  the  conscience  of  B.,  although  it 
did  not  attach  to  the  land  itself;  and  therefore,  if  B. 
refused  to  account  to  his  cestui  que  use  [t.«.,  he  to  whose 
use  the  property  was  conveyed,  viz.,  C]  for  the  profits, 
this  was  a  breach  of  confidence  on  the  part  of  B.,  for 
which  the  common  law  indeed  gave  no  redress,  not 
recognising  C.  at  all,  but  only  B.,  as  owner  of  the 
land  (&),  but  for  which  the  Court  of  Chancery  did  give 
C.  redress,  extorting  a  disclosure  from  B.  upon  his  oath 
of  the  nature  and  extent  of  the  confidence  reposed  in 
him,  and  enforcing  a  strict  discharge  of  the  duties  of 
his  trust ;  and  from  the  period  when  the  right  of  C. 
became  thus  cognisable  in  the  Court  of  Chancery,  C. 
became  in  fact  the  equitable  or  true  and  beneficial 
owner,  and  B.  remained  merely  the  legal  owner. 


Ejquity  reoog-        By  the  introduction  of  the  device  of  uses,  many 
riles  of  ^w.*  of  the  rules  and  incidents  of  property  were  virtually 
Opportunities  defeated ;  e.g,y  the  factious  baron  might  vest  his  estate 
orthe^uM."*^    at  law  in  friends,  and  afterwards  commit  treason  with 
impunity;  and  the  ordinary  proprietor,  adopting  the 
same  precaution,  might  enjoy  and  also  dispose  of  the 
beneficial  interest,  regardless  of  his  lord  and  regardless 
also  of  the  common  law  (c).     But  the  legitimate  ad- 
vantages arising  from  the  use  were  notwithstanding 


(6)  4  Edw.  IV. 


(c) 


Hayes'  Intro.  34,  35. 
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very  great ;  and  among  the  benefits  so  conferred  upon 
the  landowner,  the  power  of  disposing  of  his  lands  by 
will,  a  power  properly  incident  to  ownership,  was  one 
of  the  most  valuable  and  important;  for  while  the 
land  itself  was  not  devisable,  the  use  of  the  land  was 
so ;  and  the  legal  owner  was  bound  in  equity  to  observe 
the  testamentary  destination  of  the  use  (d). 

The  inroads  which  uses  had  made,  and  were  still  statute  of 
making,  on  the  ancient  law  of  tenure,  at  length  induced  ^JJl  ^  w*— 
the  L^:i8lature  to  pass  a  statute  for  their  regulation,  converted  the 
viz.,  the  famous  Statute  of  Uses  (e).     By  this  statute  re'^Uatate^ 
it  was  enacted,  that  where  any  person  or  persons  shall  };^'  ^^  *' 
stand  seised  of  any  lands  or  other  hereditaments  to  the 
use,  confidence,  or  trust  of  any  other  person  or  persons, 
the  persons  that  have  any  such  use,  confidence,  or  trust 
(by  which  were  meant  the  persons  beneficially  entitled), 
shall  be  deemed  in  lawful  seisin  and  possession  of  the 
same  lands  and  hereditaments  for  such  estates  as  they 
have  the  use,  trust,  or  confidence.     In  other  words, 
the  use  became  converted  into  the  laiul;    the  use 
by  virtue  of  the  statute  was  the  land ;  and  it  did  not 
matter  for  this  purpose  whether  the  use  was  expressed 
in  words,  or  was  merely  implied  by  a  court  of  equity 
from  the  circumstances  of  the  case,  particularly  from 
the  absence  of  consideration  moving  from  the  feofiee. 
Thus,  supposing  a  feofi&nent  made  to  A.  and  his  heirs  x.  Exprtssaie. 
to  the  use  of  B.  and  his  heirs,  A.,  who  would  before 
the  statute  have  had  an  estate  in  fee-simple  at  law, 
now  takes  no  permanent  estate,  but  is  by  virtue  of  the 
statute  a  mere  conduit  pipe  for  conveying  the  legal 
estate  to   B. ;  for  B.  shall  now,  having  the  use,  be 
deemed  in  lawful  seisin  and  possession  of  the  lands — 
in  other  words,  shaU  have  the  land  or  legal  estate,  and 
not  merely  the  beneficial  estate.     Again,  supposing 
a  feofiment  made  by  X.  to  A.  and  his  heirs  simply. 


(cQ  Hayes'  iDtro.  36.  (e)  27  Hen.  VIII.  c.  K>. 
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3.  Resulting    withont  any  expression  of  the  nse  and  without  any 
'***'  consideration,  X.,  the  feoffor,  would  in  this  case,  before 

the  statute,  have  been  held  in  equity  to  have  the  use 
by  implication  for  want  of  any  valuable  consideration 
to  pass  it  to  the  feoffee ;  therefore,  after  the  statute, 
X.,  the  feoffor,  having  the  implied  use,  shall  be  deemed 
in  lawful  seisin  and  possession  of  the  land;  and 
consequently,  by  such  a  feoffment,  although  livery  of 
seisin  is  duly  made  to  A.,  yet  no  estate  will  pass  to 
A. ;  for  the  moment  A.  obtains  the  estate,  he  holds  it 
to  the  implied  use  of  X,  the  feoffor,  and  the  same 
moment  instantly  comes  the  statute  and  gives  to  the 
feoffor,  who  has  this  implied  use,  the  seisin  and 
possession  also.  The  feoffor,  X.,  therefore,  instantly 
gets  back  all  that  he  gave,  and  the  use  is  said  to 
result  to  himself  {/)  ;  so  much  so,  that  X.  is  held  to  be 
in  again  of  his  old  estate, — the  intervening  feoffment, 
with  all  its  heavy  formalities,  reckoning  for  nothing. 

The  considers-  With  regard  to  the  question,  What  is  a  sufficient 
tcTrebut^a'*^  Consideration  moving  from  the  feoffee  to  the  feoffor 
resulting  use.  to  prevent  the  implication  of  such  a  resulting  use  as 
that  lastly  before  exemplified,  it  was  anciently  the 
rule,  even  in  equity,  that  any  valuable  considera- 
tion, however  trifling,  was  sufficient  to  entitle  him  to 
retain  for  his  own  benefit  absolutely  the  lands  of 
which  he  was  enfeoffed  (g) ;  but  at  the  present  day 
the  court  of  equity  takes  a  different  view,  and  will 
not  regard  as  a  consideration  sufficient  for  this  purpose 
a  merely  trifling  or  nominal  consideration,  e.g,,  the 
customary  five  shillings'  consideration,  but  will  in 
general  in  such  a  case  order  the  grantee,  under  a 
voluntary  or  practically  voluntary  conveyance,  to  hold 
merely  as  a  trustee  for  the  grantor ;  and  at  all  events, 
the  onus  is  upon  the  grantee  in  such  a  case  to  prove 
the  intention  of  a  beneficial  gift  to  him,  failing  which 

(/)  I  Saod.  Us.  99,  loa  {g)  i  Suid.  Ua.  59,  6s. 
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proo^  the  grantor  will  take  back  the  beneficial  or 
equitable  estate,  although  the  estate  at  law  may  and 
will  continue  vested  in  the  grantee  {k). 

The  professed  object  of  the  Statute  of  Uses  was  com-  statute  of 
lietely  to  extirpate  the  doctrine  of  uses  and  trusts ;  5'S  objwt" 
but  the  statute,  so  far  from  effecting  that  object,  rather 
gave  a  fresh  stimulus  to  uses  and  trusts,  and  in  this  wise, 
namely, — the  common-law  judges  determined  that  if 
A.,  the  legal  owner,  was  directed  to  hold  the  land  to 
the  use  of  B.,  to  the  use  of  C,  the  statute  would  carry  «no  use  upon 
tiie  land  to  B.  at  law,  but  carry  it  no  further,  however  *^^^"""** 
^inly  the  intention  might  appear  that  the  use  or 
benefit  was  really  designed  for  C.     The  ultimate  use 
in  favour  of  C.  was  '*  a  use  upon  a  use,"  i.e.,  a  second 
use  upon  or  after  a  first  use,  which  second  use  the 
statute,  having  (in  the  opinion  of  the  courts  of  com- 
mon law)  exhausted  itself  over  the  first  use  in  favour 
of  B.,  had  no  remaining  energy  to  reach  (t) ;  but  equity, 
considering  the  plain  intention  of  the  gift,  held  that  the 
use  in  favour  of  C.  should  have  full  effect  in  equity, 
that  is,  as  the  equitable  estata     Consequently,  after 
the  passing  of  the  statute,  in  order  to  create  an  interest 
purely  equitable,  nothing  more  was  necessary  than  to 
limit  a  use  upon  a  use,  or  to  declare  a  second  use.  But  such 
Suppose,  for  example,  that  A.  sold  land  to  B.,  and  B.  thetUrt^  ** 
desired  to  have  the  legal  estate  vested  in  C,  in  trust  ^^^^^'^ 
for  B.,  the  object  was  effected  by  A.'s  conveying  the 
land  to  B.  to  the  use  of  C,  to  the  use  of  B.     Here  the 
land  passes  by  the  conveyance  to  R  under  the  old  law, 
and  the  first  use,  being  that  in  favour  of  C,  carries  the 
land  or  legal  estate  to  G.  by  virtue  of  the  statute ;  and 
the  second  use,  being  that  in  favour  of  B.,  is  the  estate 
in  equity  or  equitable  estate  (j).     And  in  this  manner. 


{h)  CoUm  t.  Treeothick,  9  Vea.  246. 

(i)  LUyd  T.  Pamngham,  6  &  &  C.  305  ;  Hayes'  Intro.  53. 

ij)  Hayeg'  Intro.  53. 
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under  Bxich  conveTances,  there  result  two  estates, 
namely,  the  legal  estate  or  estate  at  law,  which  is  in 
the  first  usee  in  respect  of  the  first  use,  and  the  equit- 
able estate  or  estate  in  equity,  which  is  in  the  second 
(or  last)  usee  in  respect  of  the  second  (or  last)  use,  and 
which  last  use  is  for  distinction's  sake  commonly  called 
by  the  name  of  truei  (k). 

Equity  foiiovi  In  the  Construction  and  regulation  of  the  equitable 
theiaw,-L^^  estate  or  trust,  equity  is  said  to  follow  the  law;  that 
aSe«S»^^*^  is,  the  Court  of  Chancery  generally  adopts  the  rules  of 
law  applicable  to  the  legal  estate.  Thus  a  trust  for 
A.  for  his  life,  or  for  A.  and  the  heirs  of  his  body,  or 
for  A  and  his  heirs,  will  respectively  give  A-  an 
equitable  estate  for  life,  an  equitable  estate  in  tail,  or 
an  equitable  estate  in  fee-simple.  Again,  an  equitable 
estate  in  fee-simple  immediately  belongs  to  every 
purchaser  of  freehold  property  the  moment  he  has 
signed  a  contract  for  its  purchase.  If,  therefore,  the 
purchaser  were  to  die  intestate,  the  moment  after  a 
contract  is  completed  as  a  contract  simply,  the  equitable 
estate  in  fee-simple  which  he  had  just  acquired  would 
descend  to  his  heir-at-law,  and  the  vendor  would  be 
a  trustee  for  such  heir,  and  would  also  be  compel- 
lable to  make  a  conveyance  of  the  legal  estate  to  the 
heur  (I). 


Property  to 
which  the 
Statute  of 
Uses  is  inap' 
plicable. 


The  Statute  of  Uses,  it  will  be  observed,  was 
pointed  at  the  extirpation  of  uses  of  lands,  tene- 
mmtSy  and  hereditaments  only,  and  therefore  it  ex- 
tended not  to  other  species  of  property ;  and  further, 
the  statute  spoke,  in  the  case  of  lands,  &c.,  only  of 
persons  "  seised "  of  lands,  &c.,  to  the  use  of  another 
or  others,  and  seisin  strictly  so  called  applied  and 
applies  to  freeholds  only,  and  not  to  leasehold  nor  to 


{k)   Wmi.  R.  Prop.  156  ;  I  Sand.  Us.  378. 
(Z)  See  Wma.  R.  Prop.  160,  161. 
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copjhold  lands ;  and  it  followed  that  the  statute  was 
confined  in  its  legal  operation  to  freehold  lands. 
Consequently,  the  properties  to  which  the  Statute 
of  Uses  does  not  apply  at  law  are  much  more  numer- 
ous than  the  properties  to  which  it  does  apply  at  law, 
and  may  be  enumerated  as  follows : — 

1.  Pure  personal  property  generally. 

2.  Impure  personal   property;   otherwise,  chattels 

real ;  or  leasehold  lands ;  and 

3.  Copyhold  lands  (m). 

Thus,  with  regard  to  all  these  three  classes  of  pro- 
perties, if  any  of  them  was  vested  in  A.  to  the  use  of 
B.,  the  statute  was  held  not  to  transfer  the  legal  in- 
terest to  B.,  which  therefore  remaiaed  in  A.  at  law, 
and  B.'s  use  underwent  no  change  except  a  change  of 
name,  for  it  was  now  called,  in  conformity  with  the 
style  adopted  in  regard  to  freehold  interesfc^,  a  trust  (n). 
And  generally,  with  regard  to  trusts  of  all  these  three 
classes  of  property,  the  rules  to  be  applied  after  the 
statute  were  the  same  that  they  were  subject  to  before 
the  statute.  And  as  to  freeholds  even,  only  uses  of 
a  certain  description  were  operated  on  by  the  statute, 
that  is  to  say,  ovlj  passive  uses  ;  for  in  regard  to  active 
uses,  being  uses  which  impose  (as  the  name  denotes) 
some  active  duties  on  the  feofiTee,  e.^.,  to  sell  the  land 
and  divide  the  money,  or  to  pay  debts,  &c.,  the  statute 
was  necessarily  inoperative  {p). 

The  Statute  of  Frauds  is  the  next  important  statute  statate  of 
that  has  a  bearing  upon  trusts  (p).     Before  the  statute,  ^^^n. 
trusts  of  every  species  of  property  might  have  been  »Uy  created 
created,  or  might  have  been  passed  from  one  person  to  quired  heDce- 
another,  without  any  writing,  and  without  the  use  even  to'be  wlatod*^ 

by  writing. 

(»)  2  Ve«.  Sr.  257  ;  I  Sand.  Ub.  249.      '    (n)  Gilb.  Ub.  79. 
(o)  Hftyes'  Intro.  51.  (p)  29  Car.  11.  c.  3. 
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of  any  particular  form  of  words.  But  in  consequence 
of  the  danger  of  permitting  the  trust  to  depend  upon 
so  uncertain  a  thing  as  memory,  and  generally  to  shut 
the  door  against  the  numerous  frauds  that  might  other- 
wise have  entered  under  the  pretext  of  simplicity,  the 
Legislature  thought  fit  to  enact  that  certain  species 
of  trusts  should  be  in  writing.  By  the  Statute  of 
Frauds  it  was  accordingly  enacted  as  follows : — 

'  Sea  7.  That  all  dedarations  or  creations  of  trusts  or 
confidences  of  any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing,  signed 
by  the  party  who  is  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing  (y). 


Sec.  9.  That  all  graivts  and  assignments  of  ant  trust 
f  or  confidence  shall  likewise  be  in  writing  signed  by 
t  the  party  granting  or  assigning  the  same,  or  by  his 
j    last  will. 

ExoeptioDB.  Sec.  8  recognises  two  exceptions  from  the  statute, 

viz. — 

M       (a)  Trusts  arising  or  resulting  from  any  conveyance 

/  of  lands  or  tenements,  by  implication  or  construction 

I  of  law  (r)  ;  and, 

■         (J.)  Trusts  transferred  or  extinguished  by  act  or 

I  operation  of  law. 

Property  to  It  is  clear  that  the  last-mentioned  statute  extends 

statute  ©*f       to  freehold  lands ;  it  has  been  decided  that  copyhold 

a^oabie       ^^^^^  (s),  and  dso  leasehold  lands  or  chattels  real  (t), 

are  likewise  within  the  Act;  but  that  pure  personal 


(5)  Kronheim  t.  Johnson^  7  Ch.  Div.  60. 

(r)  See  BeUatu  t.  Oompton,  2  Vem.  294 ;  Ayerit  t.  Jenkins,  L.  R. 
16  Kq.  275. 
(«)  LewinTr.  43;  WUkenT.  Withert,  Amb.  151. 
{t)  FoTiter  t.  ifo^,  3  Vi.  6096 ;  Middle  t.  JSmenon,  i  Yern.  loS. 
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estate,  i.«.,  chattels  personal,  are  not  within  the  Act  (t^), 
8cU.  are  not  within  the  7th  section  (which  treats  of  the 
declaration  or  original  creation  of  the  trust),  but^re  with- 
in the  9th  section  (which  treats  of  the  grant,  t.^.,  the 
assignment  or  transfer  of  an  already  created  and  sub- 
sisting trust). 

A  trust)  as  will  be  seen  from  the  instances  above  Definition  of 
given,  is  a  beneficial  interest  in,  or  a  beneficial  owner-  ^^ 
ship  of,  real  or  personal  property  unattended  with  the 
legal  ownership  thereof  (v). 

Trusts  may  be  classified  under  three  heads :  express  Classification 
trusUj  implied  trusts^  and  construetvoe  trusts.    Those  fall-  ezprenTim- 
ing  under  the  first  of  these  three  heads  may  be  again  J^"^;i"f  ~"* 
subdivided,  according  to  their  objects,  or  their  end  and 
purpose,  into  express  private  trusts  and  express  public 
[or  charitable]  trusts.     Trusts  implied  and  constructive, 
being  the  trusts  falling  under  the  second  and  third 
heads,  are  frequently  confounded,  or  at  least  classed 
together,  and  it  is  not  always  easy  to  draw  the  line  be- 
tween them.    It  is  proposed  in  the  succeeding  chapters 
to  treat  of  each  head  or  class  of  trust  in  the  order 
above  enumerated. 


(«)  M'Faddm  v.  Jenlnna,  I  Ph.  157 ;  Benbow  ▼.  Townsendf  i  My.  Sl 
Bl.  506. 

(r)  2  Sp.  875. 
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CHAPTER  II. 

IXPRESS   PBIVATE   TRUSTS. 

Ezpresairaats.  Ak  express  trust  is  a  trust  which  is  clearly  expressed 
by  the  author  thereof,  whether  verbally  or  by  writing. 
Express  trusts  are  of  many  varieties,  which  it  is  pro- 
posed to  expound  in  order  one  after  another. 

I.  Exeeuud  or  Firstly,  An  express  trust  may  be  either  executed  or 
'^^^^^^^'  executory.  A  trust  is  said  to  be  executed  when  no  act 
is  necessarylo  be  .dftne_  to  constitute  it,  the  trust  being 
finally  declared  by  the  instrument  creating  it ;  as  where 
an  estate  is  expressed  to  be  conveyed  to  A.  in  trust 
for  B.,  and  the  conveyance  actually  accomplishes  what 
it  professes  to  do.  On  the  other  hand,  a  trust  is  said 
to  be  executory  when  there  is  a  mere  direction  to 
convey  upon  certain  trusts,  and  the  instrument  con- 
taining the  direction  to  convey  does  not  of  itself,  jm^prio 
vigore,  constitute  the  trust  or  effect  the  conveyance 
which  it  directs.  "All  trusts,"  observes  Lord  St. 
Leonards,  "are  in  a  sense  executory,  because  there  is 
always  something  to  be  dona  But  that  is  not  the 
sense  which  a  court  of  equity  puts  upon  the  term 
'executory  trust'  A  court  of  equity,  in  considering 
an  executory  trust  as  distinguished  from  an  executed 
trust,  distinguishes  the  two  in  this  manner — Has  the 
testator  been  what  is  called,  and  very  properly  called, 
his  own  conveyancer  ?  Or  has  he,  on  the  other  hand, 
left  it  to  the  court  to  make  out  from  general  expressionB 
what  his  intention  is  ?     If  he  has  so  defined  that  in- 
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tention  that  yon  have  nothing  to  do  but  td  take  the 
limitations  he  has  given  to  ypu,  and  to  convert  them 
into  legal  estates,  then  the  trust  is  executed ;  but,  other- 
wise it  ia  executory  "  (a). 

In  the  case  of  trusts  executed,  a  court  of  equity  will  A*  ^^^ 
put  the  same  construction  on  technical  words  as  is  put  equity  foUowt 
by  a  court  of  law  on  limitations  of  legal  estates.     If,  *^®  ^^' 
for  instance,  an  estate  is  vested  in  trustees  and  their 
heirs  in  trust  for  A.  for  life,  without  impeachment  of 
waste,  with  remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  in  trust  for  the  heirs 
of  the  body  of  A.,  the  trust  being  an  executed  trust.  A., 
according  to  the  rule  in  ShdUj/s  easey  which  is  a  rule 
of  law,  will  be  held  to  take  an  estate  tail  (b) ;  and  to 
this  rule,  i#  is  believed,  there  is  no  exception  whatso- 
ever.    On  the  other  hand,  in  the  case  of  an  executory  as  to  trnata 
trust,  that  is  to  say,  a  trust  raised  either  by  express ^Ji^r^^Vor 
stipulation  or  direction,  or  by  necessary  implication,  »*yno*foUow 
to  make  a  settlement  or  assurance  to  uses  or  upon 
trusts  which  are  indicated  in,  but  not  finally  declared 
by,  the  instrument  containing  such  stipulation  or  direc- 
tion, as  in  the  case  of  marriage  articles,  and  as  in  the 
case  of  a  will  where  property  is  vested  in  trustees  to 
settle  or  convey  in  a  more  perfect  and  accurate  manner, 
in  both  which  cases  a  further  act — viz.,  a  settlement 
or  a  conveyance — ^is  contemplated,  then  in  these  and 
the  like  cases  a  court  of  equity  sometimes  does,  and 
sometimes  does  not,  put  the  same  construction  on 
technical  words  as  is  put  by  a  court  of  law  on  limita- 
tions of  legal  estates.     It  is  unnecessary  to  say  that 
the  court  of  equity  in  thus  acting  does  not  act  capri- 
ciously or  arbitnuily,  but  pursues  with  steadfastness 
certain  rules  or  principles   which  may  be  rendered 
easily  intelligible.     We  shall  endeavour  to  make  them 


(a)  Efferton  t.  Brownhw,  4  H.  L.  Ca.  210. 
(6)  Jervom  ▼.  2>.  of  Nartkumbtiiand,  i  J.  &  W.  559. 
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so;  and,  for  that  purpose^  it  is  to  be  obserred  as 
follows : — 

Two  guiding         I.  In  cases  of  executoiy  trusts,  that  is,  where  the 

J^J^to^*"     trust  remains  to  be  executed  in  the  sense  of  perfect 

tnuti.  limitation  above  explained,  a  court  of  equity  will  not ' 

invariably  construe  the  technical  expressions  in  the 

document  declaring  the  trust  with  legal  strictness,  but 

f  ^   will  occasionally  execute  the  trusts,  and,  if  necessary, 

mould  them  according  to  the  intention  of  the  creator 

of  the  trusts,  even  if  that  intention  should  be  contrary  to 

the  strict  legal  effect  of  the  language  he  has  used.    But  if 

no  such  contrary  intention  can  be  collected,  either  from 

the  instrument  itself  or  from  the  nature  of  the  case,  a 

Z      co^^t  of  equity  is  bound  to  construe,  and  always  does 

construe,  the  technical  terms  used  in  the  instrument  in 

strict  accordance  with  their  legal  meaning  (c). 

2.  There  are  two  documents  (and,  it  is  believed, 
two  documents  only)  in  which  executory  trusts  are 
found;  and  these  documents  are, — firstly,  Marriage 
Articles;  and,  secondly,  Wills. 

(a.)  liuTiage  Now,  firstly,  in  marriage  articles,  the  very  object 
tention  AiwajB  And  purposo  of  these  furnish  in  themselves  an  indica- 
implied.  ^^j^  ^f  jj^tention.     Their  object  is,  of  course,  to  make  a 

provision  for  the  issue  of  the  marriage  by  a  properly 
executed  settlement,  framed  so  as  to  carry  out  the 
clauses  which  the  articles  only  imperfectly  express; 
and  it  is  not  to  be  presumed  that  the  contracting 
parties  meant  to  put  it  in  the  power  of  either  to  defeat 
that  purpose  by  limiting  the  estate  to  himself  or  herself 
absolutely.  If,  therefore,  the  agreement  is  to  limit  an 
esMie  for  life  to  either  or  both  of  the  contracting  parties, 
with  remainder  to  the  heirs  of  the  body  or  bodies  of 
him,  her,  or  them,  the  court  decrees  a  strict  settlement 

(c)  OUmtO^  t.  BomOe,  i  L.  C.  i. 
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in  conformity  with  the  presumable  intention.  Bat,  (6.)  Wiiis,— 
secondly,  if  a  will  directs  the  like  limitation  for  life,  qi^^J^bT 
with  the  like  remainder  to  the  heirs  of  the  body,  the  expresaed. 
court  has  no  snch  object  or  purpose  necessarily  before 
it  as  a  ground  for  decreeing  a  strict  settlement;  and 
therefore,  in  the  case  of  a  will,  it  is  not  a  matter  of 
course,  as  it  is  in  the  case  of  marriage  articles,  to 
decree  a  strict  settlement ;  and  the  court  therefore  does 
not  invariably,  but  only  occasionally,  do  so.  A  testator 
gives  arbitrarily  what  estate  he  thinks  fit;  there  is 
no  presumption  that  he  means  one  quantity  of  interest 
rather  than  another — an  estate  for  life  rather  than  in 
tail  or  in  fee.  The  testator's  intention  in  respect  of 
the  quantity  of  interest  to  be  given  can  be  known  only 
from  the  words  in  which  it  is  expressed  to  be  given ; 
but  if  it  is  clearly  to  be  ascertained  from  the  words  of 
the  will  that  the  testator  did  not  mean  to  give  that 
precise  quantity  of  estate  which  the  words  of  limitation, 
when  construed  in  strict  accordance  with  the  rules  of 
law,  would  in  fact  give,  then  the  court  will  decree  such 
a  settlement  as  the  testator  appears  to  have  intended, 
and  will  depart  &om  his  literal  words  Iq  order  to  exe- 
cute that  intention  (d). 

Each  branch  of  the  subject  must  be  considered 
separately  from  the  other — Firstly,  therefore,  as  to  exe- 
cutory trusts  in  marriage  articles : — 


d«r 


If  in  articles  before  marriage  for  making  a  settle-  Executorj 
ment  of  the  real  estate  of  either  the  intended  husband  ^^l!fri«ge  ^ 
or  the  intended  wifie,  or  of  both,  it  is  agreed  that  the  ^^^^  ^m 
estate  shall  be  settled  upon  the  heirs  of  the  body  of  deoree  a  itiict 
them,  or  either  of  them,  in  such  terms  as  would,  if  ^^^^"^ 
construed  with  legal  strictness,  according  to  the  rule  J^^^**™^ 
in  Shellet^s  case,  give  both  or  either  of  them  an  estate 


{d)  Biaetbum  t.  SuMm,  ^  V.  &  B.  369  ;  Ikerhunt  t.  SU  AlbtMs,  5 
Had.  26a 
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tail,  and  enable  both  or  either  of  them  to  defeat  the 
provision  for  their  issue,  courts  of  equity,  considering 
the  object  of  the  articles,  viz.,  to  make  provision  for 
the  issue  of  the  marriage,  will,  in  conformity  with  the 
presumed  intention  of  the  parties,  decree  a  settlement 
to  be  made  upon  the  husband  or  wife  for  life  only, 
with  remainder  to  the  issue  of  the  marriage  in  tail  as 
purchasera  Thus,  in  HVevor^  v.  Trevor  (e),  A.,  in  con- 
sideration of  a  then  intended  marriage,  covenanted  with 
trustees  to  settle  an  estate  to  the  use  of  himself  for 
life,  without  impeachment  of  waste,  remainder  to  his 
intended  wife  for  life,  remainder  to  the  use  of  the  heirs 
male  of  him  on  her  body  begotten,  and  the  heirs  male 
of  such  heirs  male  issuing,  remainder  to  the  right  heirs 
of  the  said  A.  for  ever : — Lord  Macclesfield  said  that 
articles  were  only  minutes  or  heads  of  the  agreement 
of  the  parties,  and  ought  to  be  so  modelled  when  they 
came  to  be  carried  into  execution  as  to  make  them 
effectual ;  and  that  the  intention  was  to  give  A.  only 
an  estate  for  life ;  that  if  it  had  been  otherwise,  the 
settlement  would  have  been  vain  and  ineffectual,  and 
it  would  have  been  in  A.'s  power  as  soon  as  the  articles 
were  made  to  have  destroyed  them.  And  his  lordship 
therefore  held  that  A.  was  entitled  to  an  estate  for  life 
only,  and  that  his  eldest  son  took  by  purchase,  as 
tenant  in  tail  (/). 

It  is  believed  that,  in  the  case  of  marriage  articles 
(not  expressly  directing  to  the  contrary),  there  is  no 
instance  in  wiiich  a  court  of  equity  has  decreed,,  or 
will  decree,  any  settlement  other  than  a  strict  settle- 
ment like  that  decreed  in  Trevor  v.  Trevor,  supra. 

Secondly, — ^as  to  executory  trusts  in  wills — 


(e)  I  P.  W.  622. 

(/)  Affd.  in  U.  of  Lds.  K  BrowD,  P.  C.  TomL  ed.  122 ;  StrtaHfidd  ▼. 
Streatifidd,  Ca.  t.  Talb.  176. 
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The  intention  of  the  testator  must  appear  from  the  (6.)  Exeoatory 
will  itself  that  he  meant  "  heirs  of  the  body/'  or  words  -^oarTseeks  * 
of  similar  legal  import,  to  be  words  of  purchase,  and  l^^Vittn- 
^   of   limitation;  otherwise,  courts  of   equity  willtion. 
direct  a  settlement  to  be  made  according  to  the  strict 
legal  construction  of  those  words.  ^ 

Suppose,  for  instance,  a  devise  to  trustees  in  trust  to  Conitraed 
convey  to  A.  for  life,  and  after  his  decease  to  the  heirs  Ibunoe  ^an^ 
of  his  body ;  here,  as  no  indication  of  intention  appears  tentionto  i£e 
that  the  issue  of  A.  should  take  as  purchasers,  the  ^^^^*'~ 
rule  of  law  will  prevail,  and  A.  will  take  an  estate  tail,  Bindon, 
although,  as  we  have  already  sees,  in  the  case  of  mar- 
riage articles  similarly  worded,  he  would  have  taken 
only  an  estate  for  lifa    Thus,  in  Stoeetapple  v.  Bindon 
(y),  B.,  by  will,  gave  ;^300  to  her  daughter  Mary,  to 
he  laid  out  by  her  executrix  in  lands,  and  settled  to 
the  only  use  of  her  daughter  Mary  and  her  children, 
and  if  she  died  without  issmy  the  land  to  be  equally 
divided  between  her  brothers  and  sisters  then  living. 
Lord  Cowper  said,  that  had  it  been  an  immediate  de- 
vise of  land,  Mary  the  daughter  would  have  been,  by 
the  words  of  the  will,  tenant  in  tail ;  and  in  the  case 
of  a  voluntary  devise,  the  court  must  take  it  as  they 
found  it^  and  not  lessen  the  estate  or  benefit  of  the 
devisee ;  and  the  words  ehUdren  and  issm  in  the  will 
being  used  interchangeably,  and  as   so   used   being 
equivalent  to  heirs  of  the  body,  the  daughter  Mary 
was  decreed  to  have  an  estate  tail  under  the  will. 

On  the  other  hand,  if,  for  instance,  there  is  a  devise  Comtraed 
to  trustees,  upon  trust  to  convey  to  A.  for  life,  and  J^twiy^i^ 
after  his  decease  to  the  heirs  of  his  body,  and  in  the  J^^J*?"*""^' 
will  there  are  expressions  from  which  it  can  be  fairly  pressed,— 
inferred  that  the  testator  wanted  a  strict  settlement  r^     ^' 


isi)  2  Vera.  536.    And  aee  the  Rule  in  Wild't  cote.  Tad.  ConyeyaQcing 
Cases,  jd  ed.  669. 
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of  the  lands  devised, — for  example,  either  from  the 
will  mentioning  the  testator's  desire  that  A.  should 
marry,  or  from  the  testator  expressing  that  A.  (not* 
withstanding  the  apparent  limitations  aforesaid)  should 
not  have  power  to  bar  the  entail,  or  other  like  words, 
— then  the  court  of  equity  will  endeavour  to  effect 
that  intention,  and  will  decree  a  strict  settlement 
to  be  for  that  purpose  executed.  Thus  in  the  case 
of  FapUlan,  v.  VotM  (A),  where  A.  bequeathed  a 
sum  of  money  to  trustees  in  trust  to  be  laid  out  in 
the  purchase  of  lands,  to  be  settled  on  B.  for  life,  without 
impeachment  of  waste,  remainder  (to  trustees  and  their 
heirs  during  the  life  of  B.  to  preserve  contingent  re- 
mainders, remainder)  to  the  heirs  of  the  body  of  B., 
remaind^  over,  ioith  power  to  B.  to  make  a  joitUvre ; 
[and  by  the  same  will  A.  devieed  lande  to  B.  for  his 
life,  without  impeachment  of  waste,  remainder  (to  trus- 
tees  and  their  heirs  daring  the  life  of  B.  to  pseserve 
contingent  remainders,  remainder)  to  the  heirs  of  the 
body  of  R,  remainder  over], — ^Lord  Chancellor  King 
declared,  as  to  that  part  of  the  case  where  lands  were 
devised  to  B.  for  life,  though  said  to  be  without  im- 
peachment of  waste,  with  remainder  (to  trustees  to 
preserve  contingent  remainders,  remainder)  to  the  heirs 
of  the  body  of  B., — ^this  last  remainder  was  in  the 
general  rule,  and  the  words  of  it  must  operate  as 
words  of  limitation,  and  consequently  create  a  vested 
estate  tail  in  B.,  and  that  the  breaking  into  this  rule 
would  occasion  the  utmost  uncertainty ;  but  as  to  the 
other  part,  he  declared  that  the  court  had  power  over  the 
money  directed  by  the  will  to  be  invested  in  land,  and 
that  the  diversity  was  where  the  will  passed  a  legal 
estate,  and  where  it  was  only  executory,  and  the  party 
must  come  to  the  court  in  order  to  have  the  benefit  of 
the  will ;  that  in  the  latter  case  the  intention  should 
take  place,  and  not  the  rules  of  law ;  so  that  as  to  the 

W2P.W.471. 
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lands  to  be  purchased,  tlie7  should  be  limited  to  B.  for 
life,  "with  power  to  B.  to  make  a  jointure,  remainder  (to 
trostees  daring  Ids  life  to  preserve  contingent  remain- 
ders, remainder)  to  his  first  and  every  other  son  in  tail 
male  snccessively,  remainder  over.  And  the  reader 
will  have  observed  that,  in  the  last-mentioned  case,  the 
abeady  acquired  lands  devised  by  the  will  were  so  devised 
upon  an  executed  trust, — so  that  the  rule  in  Shelley's  case 
could  not  but  apply ;  but  that,  in  the  same  case,  the 
lands  to  he  purchased,  and  then  afterwards  to  he  settkd, 
devised  by  the  will  were  so  devised  upon  an  executory 
trust,: — so  that  the  court  was  free  to  apply  (or  not  to 
apply)  the  rule  in  Shelley's  case,  acoording  as  it  found 
(or  did  not  find)  in  the  will  itself  some  reference  to  a 
marriage,  or  some  other  indication  of  an  intention  con- 
trary to  the  strict  construction  of  the  words.  Now, 
the  reference  to  Jointuring  was  a  reference  to  marriage, 
and  was  also  a  suf&cient  reference  for  the  court  to  act 
upon«  That  reference  took,  in  fact,  that  particular 
portion  of  the  will  out  of  the  category  of  devises 
altogether,  and  put  it  (in  efiect)  into  the  category  of 
marriage  articles,  with  the  usual  consequences  as  above 
expounded. 

In  the  following  further  cases,  it  was  held  that  there  what  exprei- 
had  been  a  sufficient  indication  of  the  testator's  inten-  Ewn  hSd  to 
tion  that  the  words,  "heir  of  the  body,**  or  words  of  •^o^f«2°" 
similar  import,  should  be  construed  as  words  of  pur-  tlonf 
chase,  and  not  of  limitation,  viz.,  where  trustees  were 
directed  to  settle  an  estate  upon  A.  and  the  heirs  of  Iiis 
body,  taking  special  care  that  it  should  not  be  in  the 
power  of  A.  to  dock  the  entail  of  the  estate  given  to 
him  during  his  life  (i) ;  or,  again,  "  in  such  manner  and 
form  ...  as  that  if  A.  shoxdd  happen  to  die  without 
leaving  lawful  issue,  the  property  might  then  after  his 


{%)  Leonard  ▼.  Su9$tXi  2  Ten.  526. 
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death  descend  unencumbered  to  B."  (/);  so  also  a 
direction  that  the  settlement  shall  be  made  "as  counsel 
shall  advise "  has  been  held  to  indicate  an  intention 
that  there  should  be  a  strict  settlement  (k), 

IL  Voiuntarpi      Secondly, — An  express  trust  may  be  either  a  volunr- 

troSjS-        ^^^  ^^"^^  or  a  truAfor  valtuible  consideration;  and  for 

*^^  the  due  understanding  of  this  group  of  trusts,  three 

general  principles  have  to  be  considered,  namely,  the 

]  following: — 

Geneni  ruiei.  I.  The  maxjm,  JBic  nvdo  paeto  non  oritur  actio,  that 
^acto  n^  1^0  actioSTies  upon  an  agreement  without  consideration, 
"no lotion'iiei  ^  ^  Universally  recognised  in  equity  as  at  law.  Thus, 
upon  an  agree-  in  Jefferys  V.  Jefferys  (Z),  a  father  who  had  by  voluntary 
coniideraiion."  settlement  conveyed  certain  freeholds,  and  covenants 
to  surrender  [but  had  never  actually  surrendered]  cer- 
tain copyholds  to  trustees  in  trust  for  the  benefit  of 
his  daughters,  afterwards  devised  the  same  freehold  and 
copyhold  estates  to  his  widow,  by  a  will  dated  sub- 
sequently to  Preston's  Act,  1815  (55  Geo.  III.,c  192), 
being  the  Act  which  first  rendered  a  surrender  to  the 
uses  of  the  will  unnecessary.  It  followed  from  this, 
that  the  will  was  completely  effective  not  only  as  to 
the  freehold  lands  but  also  as  to  the  copyhold  lands, 
while  the  deed  of  voluntary  settlement  was  completely 
eflfective  as  to  the  freeholds,  but  only  incompletely 
effective  as  to  the  copyholds.  A  suit  having  been 
instituted  by  the  daughters  after  the  testator's  death 
to  have  the  trusts  of  the  settlement  carried  into  effect^ 
and  to  compel  the  widow  to  surrender  to  them  the 
copyholds  to  which  she  had  meanwhile  been  admitted, 
the  Lord  Chancellor  said, — "  The  title  of  the  plaintiffs 
(the  daughters)  to  the  freeholds  is  complete ;  and  being 


{J)  Thomson  v.  Fisher,  L.  R  10  Eq.  207. 

(t)  Bastard  ▼.  Proby,  2  Cox,  6. 

(0  Or.  ft  Ph.  138. 


EXPRESS  PBIYATE  TRUSTS.  63 

first  in  date,  is  also  first  in  right  But  with  respect 
to  the  copyholds,  I  have  no  doubt  that  the  court  wiU 
not  execute  a  voluntary  contract"  (m).  Consequently, 
the  widow  kept  the  copyholds,  but  the  daughters  got 
the  fireeholds. 

2.  An  imperfect  conveyance  is  in  equity  regarded  as  a.  imperfect 
evidencing  a  contract  binding  or  not  binding  as  theeridenceof  a 
case  may  be  (ti),  that  is  to  say, — (i)  An  imperfect  ^^'^^'^** 
oonveyance.  if  for  valuable  consideration^  ia  bindinor ; 

and  (2)  an  imperfect  conveyMice,_tfw/tm<gry.  is  not 
\uiuiuut  And  reading  these  principles  backwards,  they 
hold  equally  true;  for  (i)  a  conveyance  for  value  is 
binding,  although  imperfect ;  but  (2)  a  voluntary  con- 
veyance is  not  binding,  if  imperfect 

3.  On  the  other  hand,  a  voluntary  conveyance  may,  3-  Tnwt  maj 
of  course,  be  perfect ;  and  if  perfect,  it  will  be  binding.  S^idKraidon. 
In  other  words,  a  trust  may  be  raised  without  any 
consideration.     In  Ellison  v.  Ellison  (0),  Lord  Eldon 

says, — "I  had  no  doubt  that  from  the  moment  of 
executing  the  first  deed,  supposing  it  not  to  have  been 
for  wife  and  children,  but  for  pure  volunteers,  these 
volunteers  might  have  filed  a  bill  in  equity  on  the 
ground  of  their  interest  under  the  instrument.  .  .  . 
I  take  the  distinction  to  be  that  if  you  want  the  assist- 
ance of  the  court  to  constitute  you  cestwi  que  trust,  and 
the  instrument  is  voluntary,  you  shall  not  have  that 
assistance  for  the  purpose  of  constituting  you  cestui  gut 
trust "  (jp),  implying  that,  if  you  are  akeady  completely 
eonstitutedy  then  you  are  all  right,  and  may  enforce 
\your  rights  under  the  deed. 

It  will  be  found,  in  fact,  that  all  the  cases  which  Haa  relation  of 
have  been  decided  on  voluntary  trusts,  whether  in  ^^w  con- 

Btituted? 

(»)  Watinscn  v.  WUkimon,  4  Jur.  N.S.  47. 

(»)  Parter  t.  TaiwU,  4  Jur.  N.a  183 ;  2  De  0.  &  J.  559. 

(0)  I  L.  C.  271.  (p)  J<mei  V.  Xodb,  L.  R.  i  Ch.  25. 
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favour  of  or  against  the  Tolunteers,  have  turned  upon 
the  single  inquiry, — Has  the  trust  been  completely 
constituted  or  declared  ?  Because,  if  so,  it  is  binding ; 
and  if  not  so,  it  is  no  good  at  all,  even  as  a  ground  of 
action  for  completely  constituting  it.  The  inquiry  is» 
however,  sometimes  one  of  the  greatest  nicety,  depending 
on  various  considerations,  which  it  is  now  proposed  to 
examine. 

I.  Where      *      I.  Cases  where  the  donor  has  the  legftl  as  well  as 
le^Vnd^oi^' the  equitable  interest  in  the  property,  which  is  the 

table  owner.  ^  gubject  of  COUtest. 

(a.)  Trost  (a,)  If  the  convejrance  upon  trust  for  the  donee  has 

^ted,^ither  been  actually  and  effectually  made,  as  if  a  person  by  a 

leyamjeor      Complete  legal  conveyance  has  transferred  land  or  stock, 

•ssignmeDt      no  dif&cxdty  will  arise,  for  then  equity  will  enforce  the 

(aTby  donor*!  trust  even  in  favour  of  a  volunteer  against  the  author 

trolt**''''' ""'  of  ^^^  t^st,  and  all  subsequent  volunteers  (q).     And  the 

rule  is  the  same,  not  only  if  the  donor  has  effectually 

conveyed  the  property  to  trustees  for  the  donee,  but 

also  where  the  donor,  being  legal  and  equitable  owner 

of  property,  declares  himself  a  trustee  for  the  donee ; 

a  binding  trust  is  thus  created.     The  efficacy  of  a 

simple  declaration  of  trust  is  laid  down  by  Lord  Eldon 

in  the  case  of  ex  parte  Pye  (r),  as  follows :  "  It  is  clear 

that  this  court  will  not  assist  a  volunteer, — that  upon 

an  agreement  to  transfer  stock  this  court  will  not 

interpose.     But  if  the  party  has  declared  himself  to 

be  the  trustee  of  that  stock,  it  becomes  the  property  of 

the  cestui  que  trust  without  more,  and  the  court  will 

act  upon  it" 

(&.)Tni8tiiot       (b)  It  often  happens,  however,  that  the  donor  has 
cute^^ther  °^  made  or  intended  to  make  any  declaration  of  trust 


{q)  EUUon  t.  MUan,  I  L.  C.  273. 
(r)  Sx  parU  Pye,  ex  parte  2)ubo9t,  18  Ves.  140,  145. 
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properly  so  called,  but  has  attempted  to  make  a  com-  (i)  no  deoiara- 
plete  l^al  convejance  or  assigmnent,  and  has  failed  to  or^(2Hnoom- 
do  so.     In  considering  the  legal  or  equitable  eflTect  of  Jey^w  w 
such  ineffectual  attempts,  it  becomes  necessary  to  draw  "wgnment  on 
the  foUowmg  distmctions,  viz, : — 

(i.)  If  the  property  in  such  a  case  is  of  a  species  (lO.Of  property 
that  admits  of  a  complete  conveyance  or  assignment  uwf °^ 
at  law,  and  the  conveyance  or  assignment  is  left  im- 
perfect, the  donee  wiU  receive  no  aid  from  the  court  to 
perfect  the  apparently  intended  gift. 

Thus  in  ArUrobus  v.  Smith  (s),  A.  made  the  following  Antrobut  ▼. 
endorsement  upon  the  receipt  for  one  of  the  subscrip-  dorsement 
tions  in  the  Forth  and  Clyde  Navigation  Company:—  oniyt^Dd""^ 
"I  do  hereby  assign  to  my  daughter  B.  all  my  right, p«>:porting to 
title,  and  interest  of  and  in  the  enclosed  call,  and  all  ^'^ 
other  calls  in  the  F.  and  C.  Navigation."     Held,  that^/g^^  ^^   y  ,,/^,^^^^ 
no  trust  was  created  in  favour  of  B.      The  Master  of  ^.^  jt-^^^  t^^-*^ 
the  Bolls  said, — ''But  this  instrument  was  of   itself 
incapable  of  conveying  the  property.     It  is  said  to 
amount  to  a  declaration  of  trust     Mr.  Crawfurd  was 
no  otherwise  a  trustee  than  as  any  man  may  be  called 
so  who  professes  to  give  property  by  an  instrument 
incapable  of  conveying  it.     He  wcls  not  in  form  de- 
dared  a  trustee,  nor  was  that  mode  of  doing  what  he 
proposed  in  his  contemplation.     He  meant  a  gift     He 
says  he  assigns  the  property,  but  it  was  a  gift  not 
complete.     The  property  was  not  transferred  by  the 
act      Could  he  himself  have  been  compelled  to  give 
effect  to  the  gift  by  making  an  assignment  ?     There  is 
no  case  in  which  a  party  has  been  compelled  to  perfect 
a  gift  which,  in  the  mode  of  making  it,  he  has  left 
imperfect      There  is  a  locus  pasnitentice,  as  long  as  it 
is  incomplete." 


(»)  12  Vea.  39. 
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StarU  ▼.  Law,  In  Seurle  V.  Law  (t),  A.  made  a  voluntary  assignment 
^•ncfT^i  ^y  d^^d  of  turnpike  bonds  and  shares  in  a  railway 
fonnSitiei^"  Company,  in  trust  for  himself  for  life,  and  after  his  death 
re<^uii6don  au  for  his  nephew.  He  delivered  the  bonds  and  shares  to 
ftBaignmen  .  -g^  j^^  ^^  ^^^  observe  the  formalities  required  hy  the 
Turnpike  Road  Ad,  and  the  deeds  hy  which  the  company 
was  formed  to  muhe  the  assignment  effecttud.  Held,  on 
his  death,  that  no  interest,  either  in  the  bonds  or  in  the 
shares,  passed  by  the  assignment,  and  that  B.  ought  to 
deliver  them  to  A.'s  executors.  The  Vice-Chancellor 
said, — **If  that  gentleman  had  not  attempted  to  m>ake 
any  assignment  of  either  the  bonds  or  the  shares,  but  had 
simply  declared  in  writing  that  he  would  hold  them  on 
the  same  trusts  as  are  expressed  in  the  deed,  that  declara- 
tion wotUd  have  been  .binding  on  him,  and  whatever 
bound  him  would  have  bound  his  personal  represen- 
tative. But  it  is  evident  that  he  had  no  intention 
whatever  of  being  himself  a  trustee  for  any  one,  and 
that  he  meant  all  the  persons  named  in  the  deed  as 
cestui  que  trusts  to  take  the  provision  intended  for  them 
through  the  operation  of  that  deed.  He  omitted,  how* 
ever,  to  take  the  proper  steps  to  make  the  deed  an  effectual 
assignment,  and  therefore  both  the  legal  and  the  bene- 
ficial interest  in  the  bonds  and  shares  remained  vested 
in  him  at  his  death/' 

(a.)Of^rop€rty  (2.)  But  if  the  property  conveyed  or  assigned  be 
at  Imt!*^*  not  such  that  it  may  properly  be  transferred  at  law, 
the  conveyance  or  assignment  of  it  will  be  held  good 
if  the  donor  has  done  all  t^t  he  could  to  per  fed  the 
assignment ;  but  if  he  has  left  anything  imperfect  which 
he  might  have  perfected  or  made  more  nearly  perfect, 
the  conveyance  or  assignment  will  be  bad. 

Fartneue  v.  Thus  in  Fortescue  V.  Bamett  (u),  J.  B.  made  a  volun- 

^Ucjoiag-     tary  assignment  by  deed  of  a  policy  gf  assurance  upon 

(«)  15  Sim.  95.  («)  3  My.  &  E.  36. 


EXPRESS  PRIVATE  TRUSTS.  6/ 

his  own  life  for  ;^iooo  to  trustees  upon  trust,  for  the  ■mmnce,  pnr- 
benefit  of  his  sister  and  her  children  if  she  or  they  mMToTby"' 
should  outlive  him.  The  deed  was  delivered  to  one  of  <**«'• 
the  trustees,  but  the  grantor  kept  the  policy  in  his  own 
possession.  No  notice  of  the  assignment  was  given  to 
the  assurance  office,  and  J.  B.  afterwards  surrendered, 
for  valuable  consideration,  the  policy  and  a  bonus 
declared  upon  it,  to  the  assurance  office.  Upon  a  bill 
filed  by  the  surviving  trustee  of  the  deed  to  have  the 
value  of  the  policy  replaced,  the  court  held  that,  upon 
the  delivery  of  the  deed,  no  act  remained  to  be  done 
by  the  assignor  to  give  eflFect  to  the  assignment  of  the 
policy,  and  that  he  was  bound  to  give  security  to  the 
amount  of  the  value  of  the  policy  assigned  by  the  deed. 
The  Master  of  the  RoUs  said, — "  In  the  present  case, 
the  gift  of  the  policy  appears  to  me  to  have  been  per- 
fectly complete  without  delivery.  Nothing  remained 
to  be  done  by  the  grantor,  nor  could  he  have  done 
what  he  afterwards  did  to  defeat  his  own  grant,  if 
the  trustees  had  given  notice  of  the  assignment  to  the 
assurance  office.  The  question  does  not  here  turn 
upon  any  distinction  between  a  legal  and  an  equitable 
title,  but  simply  upon  whether  any  act  remained  to  be 
done  by  the  grantor,  which  to  assist  a  volunteer  this 
court  would  not  compel  him  to  do.  I  am  of  qpinioriy 
that  no  acC  remained  to  be  done  to  complete  the  title  of 
the  trustees.'* 

On  the  other  hand,  in  Edwards  v.  Jones  (v),  the  EdwanU  ▼. 
obligee  of  a  bond,  five  days  before  her  death,  signed  a  p^^^^^o 
memorandum  not  under  seal,  which  was  endorsed  upon  ^^JJ^'^j^^ 
the  bond,  and  which  purported  to  be  an  assignment  of  under  hand 
the  bond  without  consideration  to  a  person  to  whom  °  ^' 
the  bond  was  at  the  same  time  delivered.     Seld,  that 
the  gift  was  incomplete,  and  that  the  court  could  not 
give  effect  to  it     The  Lord  Chancellor  said, — **The 

■ s ~"  ■ 

(v)  I  Uy.  &  Cr.  226. 
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Peanon  v, 
AmiaMe 
Society,— 
policy  of 
asBiiraiice, 
purported  ng- 
■ignment  of, 
hjdeed. 


transaction  being  inoperative  for  the  purpose  of 
transferring  the  bond,  which  was  a  mere  chose  in 
action,  the  question  comes  to  be,  whether  the  mere 
handing  over  of  the  bond  .  .  .  would  constitute  a 
good  gift  inter  vivos  ;  that  is  to  say,  whether  the  plaintiflf 
would  be  entitled  to  the  assistance  of  a  court  of  equity 
for  the  purpose  of  carrying  into  effect  the  intention  of 
the  parties.  Now,  it  is  clear  that  this  is  a  purely  volun- 
tary gift,  and  a  gift  which  cannot  be  made  effectual 
without  the  interposition  of  this  court "  {w). 

The  cases  on  this  subject  are  in  no  sense  conflicting, 
provided  the  distinctions  taken  above  are  borne  in 
mind.  The  rules  regulating  the  matter  have*  been 
clearly  enunciated  and  applied  in  the  case  of  Pearson 
v.  Amicable  Assurance  Office  (x).  .  There  G.  T.  effected 
a  policy  of  assurance  on  his  life  with  the  Amicable 
Society,  and  then  executed  a  voluntary  settlement  of 
the  policy,  assigning  the  policy  to  trustees  to  hold  on 
the  trusts  of  the  voluntary  settlement,  and  then  died, 
and  the  trustees  claimed  the  amount  from  the  company, 
and  the  executors  of  G.  T.  gave  notice  to  the  office 
not  to  pay  the  amount  to  the  trustees,  whereupon  the 
company  paid  the  money  into  court.  The  Master  of 
the  Rolls  said, — "  The  question  is,  whether  this  is  a 
complete  instrument,  or  whetheJr  it  requires  the  assist- 
ance of  a  court  of  equity  for  its  enforcement.  I  am 
of  opinion  that  it  is  a  complete  and  perfect  instrument." 


policioB,  and 
AAffalohoM 
in  Mtion. 


Aiugnment  of      It  may  here  be  observed  that  certain  classes  of  pro- 

i^ohosM     perty,  not  formerly  assignable  at  law,  have  since  the 

date  of  the  foregoing  decisions  been  made  assignable 

at  law  (y) ;  Consequently,  the  distinction  aforesaid  be- 

{w)  Blakdy  v.  Brady,  2  Dr.  &  Walsh,  311,  and  distinguiBh  BaddeUy 
Y.  Badddfiy,  9  Ch.  Diy.  1 1 3. 

(x)  27  Beav.  229. 

(y)  Policiea  of  life  assurance  are  assignable  under  30  &  31  Vict.,  c. 
144  ;  policies  of  marine  insurance  under  31  &  32  Vict.,  c.  86 ;  and  debts 
and  other  legal  choses  in  action  generally  under  36  &  37  Vict.,  e.  66,  s. 
35,  sub-sec.  6. 
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tween  property  that  is,  and  property  that  is  not,  pro-  \ 
perly  assignable  at  law,  is  for  the  future  rendered  un- 
necessary, and  the  question  in  all  cases  now  is  simply 
^i?hether  the  property  has  been  in  fact  completely/ 
assigned  at  law  or  only  incompletely  assigned  at  law  J 
but  the  principle  of  the  decisions  is  not  in  the  slightes|| 
degree  altered 


*'o* 


u 


Before  leaving  this  branch  of  the  subject,  it  may  be 
mentioned  that  in  the  recent  case  of  Fox  v.  JSanJcs  (z), 
where  a  husband  executed  a  deed  of  assignment  of  a 
leasehold  house  in  favour  of  his  wife  for  her  separate  ^ 
use,  without  the  intervention  of  trustees  for  the  wife,  Jr  fj  ^ 
the  court  held  that  the  assignment  was  good  as  a 
declaration  of  trust,  that  being  the  only  mode  in 
which  the  deed  as  between  the  husband  and  wife  (who 
were  the  only  parties  to  it)  could  operate. 

IL  Cases  where  the  donor  has  only  an  equitable  ii.  where 
interest  in  the  property  assigned,  eqSiubie*^'^ 

owner. 

(o.)  In  this  case,  if  the  settlor  directs  trustees  to  (a.)Tnutaota. 
hold  the  property  in  trust  for  the  donee,  though  with-  !^eUhOT'ri)*^ 
out   consideration,  a   trust   is   well   and   irrevocably  direction  to 
created  (a).    Such  a  direction  must  be  in  writing  as  hold  on  trait; 
regards  lands,  whether  freeholds,  leaseholds,  or  copy- 
holds ;  but  a  direction  by  parol  is  sufficient  to  create 
a  trust  as  regards  pure  personal  property  (b).     More- 
over, it  is  not  necessary  for  the  validity  of  a  trust  thus 
created  that  there  should  be  notice  to,  or  ariacceptance 
or  declaration  of  the  trusts  by,  the  trustees,  in  whom 
the  legal  interest  is  vested  (c),  such  notice  being  onljr 
necessary  to  protect  the  cestui  que  trust  as  against  third 

(f)  13  Ch.  Div.  832 ;  and  lee  Baddeky  y.  Badddey,  9  Oh.  Div.  113; 
mnd  the  Conyejancing  Act  1881. 

(a)  BiU  y.  Curelm,  2  My.  &  K.  503. 

(6)  M'Faddeny.JeniBMi,  I  Ph.  153. 

(e)  Ttemty  ▼.  Wood,  19  Beav.  330 ;  Donaldson  t.  Donaldson,  Kay, 
711 ;  Kronheim  v.  Johnton,  7  Ch.  Div.  6a 
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parties  ((2).  It  has  even  been  said  that  a  trust  of  pure 
personal  estate  may  be  validly  created  by  the  mere 
conduct  of  the  party,  without  any  express  direction, 
9cU,.  where  from  his  conduct  such  a  direction  may  be 
implied  (a). 

Or(2)byoon-  (6.)  Secondly,  Instead  of  giving  directions  to  the 
aM^ment  of  trustees  to  hold  for  the  benefit  of  the  volunteer,  the 
tewBt^^*  ^'    donor  may  convey  or  assign  his  equitable  interest  to 

another;   and  in  that  case  there  are  two  groups  of 

cases  to  consider,  namely — 


(i.)  Lands, — conveyance  of  equitable  interest  in; 

and 
(2.)  Personalty, — assignment  of  equitable  interest  in. 

QUhen  V.  Over-      ( ^  0  Lands,— Conveyance  of  equitable  interest  in: — 
ton,— lands,  In  QHbeH  V.  Overton  (/),  a  settlor,  holding  an  agree- 

of  equitable  meut  for  a  leasc,  subject  to  rents  and  covenants,  by 
m^^estm,  y  yQiuu|^j.y  deed  assigned  all  his  interest  to  trustees, 
to  hold  upon  the  trusts  thereby  declared;  shortly 
afterwards  he  took  a  lease  under  the  agreement  to 
himself,  but  never  assigned  to  the  trustees  the  legal 
estate  which  he  so  acquired;  and  it  did  not  appear 
whether  at  the  date  of  the  settlement  the  settlor  was 
entitled  to  call  for  an  immediate  lease.  The  court 
held  that  the  settlement  was  complete,  and  ought  to 
be  carried  into  execution.  In  giving  judgment.  Lord 
Hatherley,  then  Vice-Chancellor,  said, — "  The  settlor 
conveys  his  equitable  interest,  and  directs  the  trustees 
to  hold  it  upon  the  trusts  thereby  declared.  In  the 
inception  of  the  transaction,  t?iere  is  rwihing  to  show 
that  the  settlor  had  the  power  of  obtaining  a  lease  before 
the  time  when  he  did  so,  after  the  execution  of  the 
settlement.     There  is,  therefore,  nothing  to  show  that 

(<l)  DanaUUon  y.  Donaldton,  Kay,  719. 

(e)  PenfM  ▼.  Mould,  L.  R.  4  Eq.  562  ;  and  see  Fox  v.  Banks,  supra. 

(/)  2H.  &M.  no. 
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the  settlor  did  not,  by  the  settlement,  do  all  thai  it 
wxs  then  in  his  power  to  do  to  pass  the  property.  If 
this  were  not  sufficient,  it  would  be  impossible  to 
make  a  voluntary  settlement  of  property  of  this  de- 
scription "  (g). 

(2.)  Personalty, — assignment  of  equitable  interest 
in: — 

In  Xekeunch  v.  Manning  {h),  residuary  estate,  con-  Kekewiek  v. 
sisting  of  money  in  the  funds,  was  bequeathed  to  a ^^nt^*' 
mother  and  her  daughter,  in  trust  for  the  mother  for  ^Ife^^^^ 
life,  and  afterwards  for  the  daughter  absolutely.  By  Id,  ani|niment 
a  settlement  made  in  contemplation  of  her  marriage,  ^ '  ^ 
the  daughter  assigned  her  interest  under  the  will  to 
trustees  upon  trust  for  the  issue  of  the  intended 
marriage,  and  in  default  of  such  issue,  then  for  a 
niece  of  the  daughter  and  the  issue  of  the  niece.  The 
daughter's  husband  died  soon  after  the  marriage,  of 
which  there  was  no  issue.  Sdd,  that  [even  if  the 
settlement  was  voluntary  as  regarded  the  trust  in- 
favour  of  the  niece]  it  was  a  complete  alienation,  so 
as  to  be  capable  of  enforcement  at  the  instance  of  the 
trustees  of  the  settlement,  against  the  daughter,  and 
against  the  trustees  of  another  settlement,  which  she 
had  made  on  a  second  marriage,  inconsistent  with  the 
former  settlement.  Knight  Bruce,  L.J.,  said, — ^"To 
state,  however,  a  simple  case — suppose  stock  or  money 
to  be  legally  vested  in  A«  as  a  trustee  for  B.,  for  life, 
and  subject  to  R's  life-interest,  for  C.  absolutely; 
surely  it  must  be  competent  to  C.  in  B.-s  lifetime, 
with  or  without  the  consent  of  A.,  to  make  an  effectual 
gift  of  C.'s  interest  to  D.,  by  way  of  mere  bounty, 
leaving  the  legal  interest  and  legal  title  unchanged 
and  untouched.  If  so,  can  C.  do  this  better  or  more 
effectually  than  by  executing  an  assignment  to  D.  ? " 


(g)  Bat  tee  Bridge  ▼.  Bridge,  16  BeaT.  322. 
(A)  I  De  a.  M.  ft  O.  176  ;  and  see  Meek  v.  KetOewell,  i  Ha.  464. 


^ 
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Donaldson  ▼.  In  DoncUdson  V.  Donaldson  (i),  it  was  held,  that  a 
toTame^'*'""  voluntary  assignment  of  the  assignor's  interest  in  a 
effect.  Qijm  Qf  stock  Standing  in  the  names  of  trustees,  such 

assignment  being  made  bj  deed  of  trust  in  favour  of 
volunteers,  was  a  complete  transfer  of  such  interest,  as 
between  the  donee  and  the  representative  of  the  donor, 
and  this  although  no  notice  of  the  deed  was  given 
to  the  trustees  in  the  donor's  lifetime.  Wood,  V.C., 
said, — "  The  question  is,  in  every  case  where  there  has 
been  no  declaration  of  trust.  Has  the  assignor  performed 
such  acts  that  the  donee  can  take  advantage  of  them, 
without  requiring  any  further  act  to  be  done  by  the 
assignor,  and  if  the  title  is  so  far  complete,  this  court 
will  assist  the  donee  in  obtaining  the  property  from  any 
person  who  would  be  treated  as  a  trustee  for  him  ?  .  .  . 
In  this  case  there  is  no  need  whatever  for  the  donee  to 
call  in  aid  the  jurisdiction  of  this  court  against  the 
original  aasignor  or  his  representatives.  All  that  they 
have  to  do  is  to  require  the  trustees  who  hold  the 
fund,  to  transfer  it  to  them  "(/). 

Miiropy.  The  law  as  to  voluntary  trusts  is  thus  summarised 

mary^'the*  by  Lord  Justicc  Tumei  in  MUroy  v.  Lord  (A):  "In 
^*^'  order  to  render  a  voluntary  settlement  valid  and  effec- 

tual, the  settlor  must  have  done  everything  which, 
[according  to  the  nature  of  the  property  comprised  in 
xK^^  settlement,  was  necessary  to  be  done  in  order  to 
I  transfer  the  property  and  render  the  settlement  bind- 
[ing  upon  him.     He  may,  of  course,  do  this  by  actually 
/    transferring  the  property  to  the  persons  for  whom  he 
ilntends  to  provide,  and  the  provision  will  then  be 
effectual ;  and  it  will  be  equally  effectual  if  he  trans- 
,>fers  the  property  to  a  trustee  for  the  purposes  of  the 
^  settlement,  or  d^ayes  t\\^^  ^ft  biipaplf  Tinjrla  jf^  \y\  tmut 

(t)  Kay,  711. 

{j)  See  also  Re  TFay**  SetOementf  13  W.  R  149 ;  Paul  v.  Paul,  19 
Ch.  Div.  47,  diaaenting  from  aame  caae  aa  reported  in  15  Ch.  Div.  580. 

{k)  4  De  O.  F.  &  J.  264 ;  and  see  In  r«  King,  SeweU  v.  King,  14  Cb. 
Div.  179. 
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for  those  purposes ;  and  if  the  property  be  personal, 
the  trast  may,  as  I  apprehend,  be  declared  either  in 
writing  or  by  paroL 

•• 
(J.)  *'  But  in  order  to  render  the  settlement  binding,  (6.)  Trust  not 
one  or  other  of  these  modes  must,  as  I  understand  the  Juted,— ***" 
law  of  this  court,  be  resorted  to,  for  there  is  no  equity  either  (i)  by 

,.  direction  to 

m  this  court  to  perfect  an  imperfeet  gift ;     and  it  may  trustees,  or 
be  added,  that  where  the  facts  show  an  intention  to  ance^rasl^- 
transfer  property,  and  not  to  declare  a  trust,  the  court  2>^\^towst^ 
will  not  give  effect  to  an  imperfect  transfer  by  treating 
it  as  a  declaration  of  trust  (Q. 

Thirdly,  A  conveyance  upon  trust  may  (or  may  not)  m.  Fraudu- 
be  fraudulent,  and  ineffectu«d  (or  effectuaJ)  accordingly.  princIpiSyln 
Further,  various  species  of   frauds,  arising   either  at  relation  to 
common  law  or  under   the  provisions  of  particular™*'"***' 
statutes,  have  to  be  considered,  and  principally  in  con- 
nection with  marriage  settlements,  in  order  to  determine 
whether  the  settlement  (being  otherwise  good  and  per- 
fect) is  to  stand  or  falL     We  propose  to  indicate  the 
principal  provisions  of  the  statutes. 

(a.)  By  the  statute  13  Eliz.,  c.  5,  all  covinous  con-  (a.)  isEiia., 
veyances,  gifts^  alienations  of  lands  or  goods,  whereby  uader/™*!^ 
areditars  might  be  in  any  wise  disturbed,  hindered,  R.s.c  /ggy 
delayed,  or  defrauded  of  their  just  rights,  are  declared        ^     ^ 
utterly  void,  but  the  Act  is  not  to  extend  to  any  estate 
or  interest  in  lands,  &a,  on  good  consideration  and  bond 
fide  conveyed  to  any  person  not  having  notice  of  such 
covin. 

This  statute  does  not  declare  voluntary  conveyances  Settlement 
to  be  void,  but  only  fraudulent  conveyances  to  be  void  ^^^^^^ 


(Z)  MUro^  ▼.  Lord,  4  De  G.  F.  ft  J.  264  ;  Warriner  v.  Jtoger$,  L.  R. 

16  Eq.  340 ;  RiehanU  y.  Dtlbridge,  22  W.  R.  584 ;  Breton  v.  Woolven, 

17  Ch.  DiT.  416. 
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sideration  and  (m) ;  and  whether  a  conveyance  be  fraudulent  or  not 
bond  fide,  jg  declared  to  depend  upon  its  being  made  upon  good 
consideration  and  lend  fde;  and  if  a  conveyance  be 
defective  in  either  particular,  although  it  is  valid  be- 
tween the  parties  and  their  representatives,  yet  it  is 
utterly  void  if  it  tend  to  defeat  or  delay  the  creditors  (ti). 

?*l*l7  H°*^        It  was  for  some  time  thought  that  the  mere  fact  of 

indebted  does     _ 

not  »«r  Be  in-  the  Settlor  being  indebted  at  the  time  of  the  conveyance, 
▼eyanM:*^^**'  if  the  conveyance  was  voluntary,  was  sufficient  to  in- 
validate that  conveyance  under  the  statute  in  favour 
of  creditors;  and  certam  dicta  of  Lord  Westbury  in 
Spireu  t.  wUr  Spirett  V.  Willows  (p),  were  supposed  to  support  that 
A>iM stated,  view.  It  was  there  said,  "that  if  the  debt  of  the 
creditor  by  whom  the  voluntary  conveyance  is  im- 
peached existed  cU  the  date  of  the  settlement,  and  it  is 
shoum  that  the  remedy  of  the  creditor  is  defeated  or  de- 
layed by  the  exis(>ence  of  the  settlement,  it  is  immaterial 
whether  the  debtor  was  or  was  not  solvent  after  making 
the  settlement"  His  Lordship  meant,  of  course,  that, 
having  shown  so  much,  you  had  shown  enough,  and  it 
was  not  necessary  to  go  on  and  show  further  that  the 
settlor  was  also  insolvent ;  but  his  Lordship  did  not  in- 
tend to  say,  that  the  voluntary  conveyance  might  not 
have  been  supported  by  proof  of  the  settlor's  solvency ; 
for  it  seldom  happens  that  a  man  is  not  indebted  to 
some  extent  when  he  makes  a  voluntary  settlement, 
but  then  he  is  usually  able,  both  after  the  settlement 
and  before  it,  to  pay  all  his  creditors  without  difficulty ; 
and  it  is  only  when  the  creditors  are  delayed  seriously 
by  the  settlement  in  getting  paid  their  debts  that  the 
settlement  is  made  void  under  the  statute  as  agaiust 
them. 


(m)  ffUloway  ▼.  MUlard,  i  Mad.  414. 

(n)  St.  353  ;  MiddleUm  y.  PoUAck,  Ex  parte  ElUoU,  L.  R.  2  Ch.  DW. 
104. 
(0)  3  De  a.  J.  ft  a  293 ;  34  L.  J.  Ch.  367. 
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The  principle  laid  down  in  Spirett  v.  Willows  has  Freeman  r. 
been  reconsidered  and  approved,  and  also  extended,  in  ri^ofdTeoUion 
the  recent  case  of  Freeman  v.  Pope  (p).  The  bill  there  ^^^^^  ^' 
was  filed  for  the  administration  of  the  estate  of  A.,  and 
to  set  aside  a  voluntary  settlement  executed  bj  him 
some  years  previous  to  his  death,  ly  a  creditor  whose 
daim  had  accrued  since  the  dcUe  of  the  settlement.  It 
was  proved  that  A.  was  perfectly  solvent  up  to  the 
date  of  the  settlement,  but  that  the  effect  of  the  settle- 
ment was  to  deprive  him  of  the  means  of  paying  cer-f^'^^^ 
tain  then  existing  debts.  Lord  Hatherley,  in  deciding 
against  the  validity  of  the  settlement,  after  reviewing 
the  authorities,  stated  the  law  to  be,  that  in  the  absence 
of  direct  proof  of  intention  to  defraud,  if  a  person 
owing  debts  made  a  settlement  which  subtracted  from 
the  property  which  was  the  proper  fund  for  payment 
of  those  debts,  an  amount  without  which  the  then 
existing  dtbts  could  not  be  paid,  then  the  law  would 
presume  an  intention  to  defeat  and  delay  creditors,  such 
as  to  bring  the  case  within  the  statute.  In  other 
words,  the  suhsequent  creditors,  upon  showing  in  effect 
that  the  money  lent  by  them  must  have  been  appUed 
towards  paying  the  former  creditors  who  were  in  ex- 
istence at  the  date  of  the  settlement,  but  had  subse* 
quently  been  paid  off,  were  decided  to  have  an  equity 
to  ''stand  in  the  shoes"  of  the  previously  existing 
creditors,  for  the  purpose  of  impeaching  the  settlement 

The  question  as  to  what  amount  of  indebtedness  What  amount 
will  raise  the  presumption  of  fraudulent  intent,  within  new  ^  raUa 
the  meaning  of  the  statute  13  Eliz.,  a  5,  is  one  of  p^^™|^^^^ 
evidence  to  be  decided  upon  the  fcu^ts  of  each  case,  intent,  within 
Mere  indebtedness  will  not  suffice,  nor,  on  the  other  la^EuSTo^l^ 
hand,  is  it  necessary  to  prove  absolute  insolvency.  To 
quote  the  words  of  Lord  Hatherley,  when  Vice-Chan- 

(p)  L.  B.  5  Ch.  538 ;  and  see  Taylor  t.  Ccmen,  L.  R.  i  Ch.  Dir.  636 ; 
Mmdbmy  t.  DimgUu^  L.  R.  14  Eq.  106 ;  Ex  parte  RuntU,  in  re  BuUer- 
mrtk,  19  Ch.  Dir.  58S ;  and  diating.  QMen  y.  Qillam,  so  Ch.  D.  389. 
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cellor,  in  Holmes  v.  Fennetf  (q), — "The  settlor  must 
have  been  at  the  time  not  necessarily  insolvent,  but 
80  largely  indebted  as  to  induce  the  court  to  believe 
that  the  intention  of  the  settlement,  taking  the  whole 
transaction  together,  was  to  defraud  the  persons  who 
at  the  time  of  making  the  settlement  were  creditors 
of  the  settlor  "  (r).  In  other  words,  the  settlor  must 
either  have  been  already  insolvent,  i.e.,  embarrassed,  at 
the  date  of  the  settlement,  or  must  have  become  im- 
mediately embarrassed  in  consequence  thereof. 


(6.)  27  mz.,         (6.)  The  statute  27  Eliz.,  c.  4,  was  enacted  for  the 
undcr.*""^*    protection  of  purehusers,  as  the  statute  1 3  Eliz.,  c.  5, 
ScfL  fiSfi  'H;  was  for  that  of  creditors.     It  enacts  that  every  convey- 
^L^G^,  /     ance,  grant,  charge,  lease,  limitation  of  use,  of,  in,  or 
^^I^I^T^^^  ^^*^^  out  of  any  lands,  tenements,  or  other  hereditaments 
^«^-«»-^  ir^i^AK*tx!^^Ay^^  ^^^  ^^  intent  and  purpose  to  defraud  and 

d^uJt^  A^-^f^UMJujL  ^'deceive  such  persons,  &c.,  as  shall  purchase  the  said 
C^^y-r^yUxxxAjLt^  jffou^Qjids,  or  any  rent  or  profit  out  of  the  same,  shall  be 
j^.^^^^^^^^^*'^^^^^  deemed,  but  only  as  against  such  persons,  their  heirs, 
&c.,  who  shall  so  purchase  for  money  or  any  good  con- 
sideration the  said  lands,  &c.,  to  be  whoUy  void,  frus- 
trate, and  of  none  effect 


•\ 


'^A  CuA^OrvtW" 


Voluntary 
Mttlemeni 
void  agaiuBt 
Bubsequeni 
pnrcbaaer. 


A  voluntary  settlement  of  lands,  whether  freehold, 
copyhold,  or  leasehold,  made  in  consideration  only  of 
natural  love  and  affection  or  for  no  consideration,  is 
void  as  against  a  subsequent  purchaser  of  the  same 
lands  for  valuable  consideration,  even  though  with 
notice  (s),  for  the  very  execution  of  a  subsequent 
conveyance  of  the  same  lands  su£Giciently  evinces  the 
fraudulent  intent  of  the  former  one.  The  meritorious 
or  voluntary  settlement  is,  however,  good  as  against  the 


(9)  3  K.  &  J.  90  ;  Toumaend  ▼.  WettaeoU,  2  Beav.  340. 

(r)  See  St.  362-365,  where  the  English  and  the  American  decisionB  on 
this  point  are  fully  reviewed  and  compared.  See  alao  May  on  Volun- 
tary Gouveyancea,  41-47. 

(<)  Doe  y.  Atanning,  9  East,  59. 
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grantor  (<),  who  therefore  cannot  compel  specific  per- 
formance of  a  subsequent  contract  for  the  sale  of  the 
lands  so  settled  {y)y  though  the  purchaser  from  him 
can(t?). 

Chattels  personal,  in  which  respect  they  differ  from  Ohatteii  per- 
leaseholds  or  chattels  real,  are  not  within  the  statute  ^thin  the 
27  Eliz.,  c.  4 ;  and,  therefore,  a  voluntary  settlement  ■***^*«- 
of  chattels   personal   cannot   be   defeated  under  the 
statute  by  a  subsequent  sale  {yo).    And  even  as  regards 
chattels  real,  t.e.,  leasehold  properties,  the  recent  deci- 
sions tend  to  this  result,  that  if  the  volunteer  under- 
takes to  observe  the  covenants  comprised  in  the  lease, 
and  such  covenants  are  of  an  onerous  character,  then  ^ 
he  is  not  in  fact  a  volunteer  (a?). 

A  mortgagee  (y),  and  likewise  a  lessee,  is  a  purchaser  Purchasei-- 
within  the  meaning  of  the  statute ;  but  a  judgment 
creditor  is  not  so  (2;). 

It  has  been  decided  that  a  honA  fide  purchaser  for  Subseqiietit 
value  from  t^^fiJifiicsatcL^w  or  from  the  j^yjgftA  nf  the  ^h-onTthT'^ 
volun^aTy  aettlor  is  not  within  the  statute;  also,  that  J^^^'f/*^***^ 
a  hond  fide  purchaser  for  value  from  one  claiming  under 
a  second  voluntary  conveyance,  or  in  fact  from  any 
other  than  the  voluntary  settlor  himself,  is  equally 
excluded  from  the  benefit  of  the  statute  (a). 


(0  See  Ayem  v.  JeMm,  L.  R   16  Eq.  275. 

(«)  Smilh  Y.  Garland,  2  Mer.  123. 

(v)  Dating  r.  Whimper,  26  Bear.  568. 

(w)  BiU  y.  Cureton,  2  My.  &  K.  503  ;  M*D<mndl  v.  ffeiUrige,  16  Beav. 
346. 

(x)  Stumdert  v.  Dehew,  2  Vem.  272 ;  Prie$  v.  /enHiw,  L.  R.  4  Ch. 
DiT.  483  :  Oale  y.  Oale,  L.  R.  6.  Cb.  DIy.  144.  See  also  Ex  parU  DobU, 
w  re  JJcbU,  26  W.  R.  407  ;  Ex  parte  BiUnuM,  in  re  Pun^frey,  10  Ch. 
DiT.  622. 

(y)  Chapman  y.  Emery,  Cowp.  279 ;  Oracknall  y.  Janeon,  1 1  Ch.  DIy.  I. 

(f)  Eeavan  y.  Earl  of  Oxford,  6  De  Q.  M.  &  Q.  507.         f 

(a)  Dot  Y.  Rwikaaii,  17  Q.  B.  723;  LewU  y.  Re^e,  3  E.  &  J.  132 ; 
Eickarde  y.  Lewie,  ii  G.  B.  1035 ;  QeneraZ  Meat  Supply  Assodalion  y. 
Bo^fitr,  W.  N.  1879,  26. 
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When  the  voluntary  settlement  is  set  aside  under 
the  statute  27  Eliz.,  c.  4,  in  favour  of  the  subsequent 
purchaser,  the  volunteers  have  no  right  to  the  specific 
purchase-money  (&).;  but  if  the  settlement  contained  a 
covenant  for  quiet  enjoyment,  the  settlor  would  be 
liable  thereon  for  damages  amounting  (in  effect)  to 
the  amount  of  the  specific  purchase-money  (c). 

B(mdfi(UpuT-       Bond  fide  purchasers  are  such  as  take  bond  fide, 

tion  o"'  *    ^  and  for  a  valuable  consideration.    And  this  leads  us  to 

the  inquiry,  What  is  a  valuable ,  consideration  under 

this  statute  ?    Lawful  considerations  generally  may  be 

divided  into  two  classes : — 

Congiderations       I.  Mcritorious  Considerations  (sometimes  called  good 
UO  Merito^    considerations)  are  considerations  of  blood  or  natural 
ri<w»;    ^     affection :    or    merely   considerations   of    ^nerpaity7 
9      prudence,   and  natural  ormoral  duty,  without    any- 
thing in   them    which  TEelaw  considers  valuable ; 
and  of  course  such  considerations  standing*  alone  will 
not  under  the  statute  support  a  conveyance  as  against 
a  subsequent  purchaser  for  value. 

Qj. .  .  2.  Valuable  considerations  are  money,  murriage,  or 

Valuable.        the  like,  which  the   law  esteems  an  equivalent  for 
money. 

Marriage  con-  The  Consideration  of  marriage  has  always  been  re- 
sideration  cogniscd  by  couits  of  law  and  equity  as  a  valuable 
c.  4.  '  one ;  and  previous  to  the  Statute  of  Frauds  a  mere 

promise  by  the  intended  husband  to  settle  property 
upon  the  intended  wife  was  upheld  by  the  subsequent 
marriage.  The  Statute  of  Frauds,  29  Car  II.,  c,  3, 
s.  4,  did  not  change  the  principle,  but  only  required 
an  additional  circumstance  by  way  of  evidence, — that 


(6)  Daking  v.  Whimper,  26  Beay.  568. 
(c)  Dolphin  y.  Aylward,  L.  R.  4  H.  L.  486. 
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such  ante-nuptial  agreement  should  be  in  writing,  in 
order  that  it  should  bind  the  husband,  or  other  the 
party  signing  it     In  the  case,  therefore,  of  an  ante- 
nuptial written  e^greement  folloived  hy  the  marriage^  the 
wife  becomes  a  purchaser  within  the  statute  27  Eliz., 
c.  4  (cQ ;  and  it  may  even  be  that   an  ante-nuptial 
farol   agreement,  subsequently   embodied   in  a  post- 
nuptial settlement,  made  in  pursuance  of  the  agree-  post-nuptial 
ment,  may  be  good  as  against  a  subsequent  purchaser  ^^^®^*J(* 
for  value,  although  without  notice  under  the  27  Eliz.,  ante-nuptial 
c.  4  {e\  it  being  sufficient  if  the  written  evidence  is  ment*^'**" 
forthcoming  before  action  brought;  but  a  mere  post- 
nuptial voluntary  settlement,  without  any  ante-nuptial  y 
agreement,  is  void  under  that  statute  as  against  a  sub- 
sequent purchaser  for  value,  even  with  notice  {/), 

But  though  a   post-nuptial   voluntary   settlement  Amd/cfe 
made  by  the  husband  or  wife,  and  not  in  pursuance  ^i^ment 
of  any  ante-nuptial  agreement,  is  within  the  provisions  JK^  ©on-^*^ 
of  the  27  Eliz.,  c.  4,  and  void  against  a  subsequent  Bideration. 
purchaser,  still  a  court  of  equity  is  willing  to  support 
poet-nuptial  settlements  on  very  slight  consideration. 
Thus,  in  Hewison  v.  NegiM  (g),  it  was  decided  that  .if 
the  wife's  real  estate,  of  which  her  husband  would  be 
entitled  to  receive  the  rents  and  profits  during  her 
coverture,  was  settled  by  post-nuptial  settlement  on 
I  her  for  life,  for  her  separate  use,  &c.,  with  remainder  to 
r  the  children,  the  post-nuptial  settlement  was  not  void 
under  the  27  Eliz.,  c.  4,  as  against  a  subsequent  pur- 
chaser from  the  husband  and  wife,  but  that  the  interests 


id)  Kirk  ▼.  Clark,  Prec.  in  Ch.  275. 

(e)  Dundoi  ▼.  JhUentf  2  Cox,  2  J5  ;  Spurgen  t.  OoUier,  i  Eden.  55 ; 
Warden  t.  Jona,  2  De  O.  &  Jo.  76 ;  and  aee  the  principle  in  BaiUy  ▼. 
Swuting,  9  C.  B.,  N.S.,  843 ;  30  L.  J.  C.P.  150 ;  and  disting.  Trowdl 
T.  Shenton,  8  Cb.  Diy.  318. 

(/)  BvUeffidd  ▼.  HtaUi,  15  Beay.  408 ;  Warden  v.  Jona,  2  De  G.  ft 
J&  76. 

(^)  16  Bear.  594 ;  and  aee  BaytpooU  v,  Collins,  L.  R.  6  Ch.  app.228 ; 
TeatdaU  t.  BraithwaiU,  L.  R.  4  Ch.  Div.  85,  and  5  Ch.  Div.  630;  Jn 
r*  Fmter  A  Utter,  L.  B.  6  Ch.  Div.  87. 
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of  the  children  under  the  settlement  held  good  "  I 
concur,"  said  the  Master  of  the  EoUs,  "  with  the  argu- 
ment which  was  urged,  that  the  surrender  by  the 
husband  of  his  right  to  receive  the  rents  and  profits  of 
the  hereditaments  during  coverture,  and  his  giving  his 
wife  a  sole  and  exclusive  power  and  control  over  them, 
is  a  valuable  consideration  sufficient  to  support  this 
settlement."  The  husband  in  this  case  was  a  pur- 
chaser on  behalf  of  his  children,  scU.  he  gave  up  his 
own  life  estate  in  consideration  of  the  estates  limited 
to  his  children.  And,  serrible,  a  bond  fide  post-nuptial 
settlement  of  leasehold  properties,  subject  to  onerous 
•^covenants  which  the  ceattds  que  trustent  under  the 
settlement  undertake  to  observe,  is  not  a  voluntary 
settlement  (A). 

Mold  fide  pTK-  And  conversely,  even  an  ante-nuptial  voluntary 
mentnot*  *  Settlement,  for  which  the  marriage  is  the  sole  consi- 
supported.  deration  on  the  part  of  the  wife,  will  not  be  supported 
as  against  a  subsequent  purchaser,  if  the  marriage  is  in 
effect  no  consideration  emanating  from  the  wife.  Thus, 
in  CoUmhine  v.  FenhcUl  (t),  a  gentleman  went  through 
a  valid  ceremony  of  marriage  with  a  female  who  had 
previously  lived  with  him  in  concubinage  for  a  period 
of  years;  and  he  settled  considerable  property  upon 
her  prior  to  and  in  purported  consideration  of  the 
marriage.  The  court  was,  however,  of  opinion  that 
the  marriage  in  this  case  was  wholly  illusory  as  a 
consideration,  and  that  the  female  was  aware  of  the 
real  character  of  the  transaction ;  and  accordingly,  it 
set  aside  the  settlement  as  fraudulent  against  a  sub- 
sequent purchaser. 

(c.)  A  very  factitious  and  artificial  species  of  fraud 


(A)  Ex  parte  DoUe^  in  re  Doble,  26  W.  R.  407,  affirmed  and  explained' 
iu  £x  parU  BtUfnan,  in  re  Pumfrty,  10  Ch.  Div.  622. 
(t>  I  Sm.  &  Oiff.  228  ;  see  alao  B\Jmer  ▼.  Hunter,  L.  R.,  8  Eq.  46. 
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vas  introduced  for  the  protection  of  creditors  in  cer-  (c.)  The  Bills 
tain  cases  by  the  Bills  of  Sale  Act,  1854,  which  was  ^ly^l^^i^ 
amended  by  the  Bills  of  Sale  Act,  1866  (j)  ;  but  both  7882'*'' &' "5^ 
these  Acts  have  been  recently  repealed  by  the  Bills  viot,  c.  43,— 
of  Sale  Act,  1878  (k),  which  contains,  however,  ^^^^'Pj^j^gfy 
lap  provisions  with  some  important  variations ;  and  as  j^Jj  /:^  J" 
from  the   ist  day  of  November,  1882,  still  further 
variations  have  been  made  by  the  Bills  of  Sale  Act, 
1882  (k).     Under  the  Bills  of  Sale  Act,  1878  (A),  it 
has  been  enacted  in  effect  as  follows  :^That  every  bill 
of  sale  of  personal  chattels  made  on  or  after  the  ist 
January  1879,  whereby  (whether  the  same  be  absolute 
or  conditional,  or  subject  or  not  subject  to  any  tinist) 
the  grantee  or  holder  thereof  shall  have  power  (either 
with  notice  or  without  notice,  and  either  as  from  or  at 
any  future  time  after  the  execution  of  the  bill  of  sale) 
to  seize  or  take  possession  of  any  personal  chattels 
comprised  in  or  subject  to  such  bUl,  shall  be,  as  against 
the  trustee  in  bankruptcy,  general  assignees,  and  execu- 
tion creditors  of  the  grantor  (/),  void  to  all  intents  and 
purposes,  to  the  extent  of  the  personal  chattels  therein 
comprised,  which  are  and  remain  in  the  possession  or 
apparent  possession  of  the  grantor,  at  or  after  the  date 
of  the  bankruptcy,  general  assignment,  or  execution 
(as  the  case  may  be),  and  after  seven  days  from  the 
date  of  the  bill  of  sale,  unless  the  following  requisites 
of  the  Act  have  been  complied  with,  viz. — 

I.  The  bill  of  sale  (including  the  schedule  thereto^ 
if  any),  or  a  true  copy  thereof,  is  to  be  filed  with  the 
docquets  or  judgments  clerk  in  the  Queen's  Bench 
Division  (now  at  the  Central  Office)  within  seven 
days  from  the  execution  of  the  bill  of  sale ;  and,  under 
the  Act  of  1882,  there  must  now  be  such  a  schedule 
in  all  cases,  except  as  against  the  grantor  of  the  bilL 

ij)  ly  &  18  Vict,  c.  36  ;  29  &  30  Vict.,  c.  96. 
ik)  41  &  42  Vict.,  c.  31 ;  and  45  &  46  Vict.,  c.  43. 
(Q  J>a9U  T.  Ooodman,  5  C.  P.  Div.  128. 

F 
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2,  An  affidavit  stating — 

(a.)  The  time  of  making  the  bill  of  sale,  and 

the  due  execution  thereof,  and  that  its 

effect  was  folly  explained  to  the  grantor 

by  a  solicitor ; 

(h.)  The  residence  and  occupation  of  the  maker 

thereof;  and 
(c.)  The  residences  and  occupations  of  the  wit- 
nesses attesting  the  bill,  one  of  whom 
must  be  a  solicitor, 
is  at  the  same  time  with  filing  the  bill  of  sale  (m),  and 
within  seven  days  from  the  execution  thereof,  to  be 
filed  in  like  manner  as  the  bill  of  sale  itself ;  but,  under 
the  Act  of  1882,  the  solicitor's  attestation  or  expla- 
nation is  no  longer  necessary. 

Also,  the  consideration  for  which  the  bill  of  sale  is 
given  must  be  truly  stated  therein  (n) ;  and  if  it  is 
not,  the  bill  of  sale  is  expressly  made  void  by  the  Act 
of  1882,  as  it  also  is  if  the  consideration  given  is  less 
than  £iO,  or  if  the  bill  is  not  made  in  accordance 
with  the  form  in  the  schedule  to  the  Act. 

And  cfvery  such  bill  of  sale  as  aforesaid  is  to  be 
re-registered  every  five  years. 

And  it  is  a  new  provision  in  the  Act  of  1 878,  &  10, 
that  a  bill  of  sale  duly  registered  now  takes  precedence 
of  an  unregistered  bill  of  sale  (0);  and  the  Act  of 
1882,  s.  8,  makes  an  unregistered  bill  of  sale  void  for 
all  purposes. 

By  the  interpretation  clause  of  the  principal  Act, 

(«)  OrindeU  v.  Bretidon,  6  C.  B ,  N.8.  698. 

(»)  Ex  parte  Firth,  in  re  Covburn^  19  Ch.  Div.  419 ;  Ex  parie  Nichcl- 
•<m,  44  L.  T.  (N.S.)  828 ;  Ex  parte  RUpk,  19  Ch.  Div.  98  ;  Hamilton  v. 
Chaine,  7  Q.  B.  D.  i,  319 ;  and  distinf?.  Ex  parte  Natumal  MercoMtSU 
Bank,  15  Ch.  Div.  42  ;  Ex  paru  ChalUnor,  16  Ch.  Div.  260. 

(0)  Conelljf  V.  SUer,  7  Q.  B.  D.  520;  Lytma  r.  Tucker,  7  Q.  B.  D.  523. 
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a  bin  of  sale  is  extended  to  include  assignments  and 
all  other  assurances  of  personal  chattels  (including  fix- 
tures), and  ako  licences  or  other  authorities  (including 
attornments  and  agreements  under  which  any  right 
arises)  to  take  possession  of  such  personal  chattels  as 
security  for  a  debt;  but  possession  is  not  now  to  be 
taken  unless  for  one  of  the  causes  specified  in  sec.  7  of 
the  Act  of  1882;  and  after  possession  is  so  taken, 
the  personal  chattels  are  not  to  be  removed  or  sold 
until  five  clear  days  have  expired. 

The  Act  of  1878,  like  the  Bills  of  Sale  Acts,  1854 
and  1 866,  expressly  exempts  marriage  settlements  from  ^ 
their  operation;  but  this  exemption  extends  only  to 
ante-nuptial  and^ot  also  to  p^ftt-yv^iptf^^  settlements  (jp). 
By  the  20th  section  of  the  principal  Act  it  was  ex- 
pressly provided,  that  the  chattels  comprised  in  a  bill 
of  sale  which  had  been  and  continued  to  be  duly 
registered  under  the  Act,  should  not  be  deemed  to  be 
in  the  possession,  order,  or  disposition  of  the  grantor 
of  the  bill  within  the  meaning  of  the  Bankruptcy  Act, 
1869;    but  this  provision  is  repealed  by  the  15  th 
section  of  the  Act  of  1882;  but  the  last-mentioned 
Act  does  not  apparently  extend  to  any  bills  of  sale     . 
unless  the  same  are  given  by  way  of  security  for   a 
money  lent. 

(d.)  By  the  Bankruptcy  Act,   1869,8.  91  (y),  the  (rf.)  The  Bank- 
following  provisions  have  been  made,  but  with  reference  Mgjn,  91!- 
Qqlyl^n  p^st-nup^i^l  f^ttlements.  and  in  the  case  of  these  ^^^^*  ^'^*^*^- 
even,  only  when  made  by  traders ;  that  is  to  say — 

L  With  reference  to  the  husband's  property  in  his 
own  right, — (i.)  Any  post-nuptial  settlement  made 
within  two  years  of  the  subsequent  bankruptcy  of  the 


(p)  Ashtcn  Y.  Blackthaw,  L.  R.  9  Eq.  510.    See  also  Brown's  Law 
Dictionaxy,  title  FravduleiU  Gonveyaiuei. 
(«)  32*33  Vict,  c.  71. 
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settlor  is,  ipso  facto,  void  upon  the  bankruptcy  (scU.  as 
against  the  trustee  in  the  bankruptcy) ;  and — (2.)  Any 
post-nuptial  settlement  made  within  ten  years  of  the 
subsequent  bankruptcy  of  the  settlor,  and  outside  the 
first  two  of  such  ten  years,  is  also  void  upon  the  bank- 
ruptcy {sdl.  as  against  the  trustee  in  the  bankruptcy), 
unless  and  until  the  settlor  proves  that  the  same  was 
not  in  fact  fraudulent  as  against  his  creditora 

II.  With  reference  to  the  husband's  property  in 
right  of  his  wife, — Any  post-nuptial  settlement  on  the 
wife  and  children  of  the  settlor  is  good  (no  matter  how 
soon  the  bankruptcy  of  the  settlor  may  come  about), 
provided  it  be  of  property  that  has  accrued  to  him 
through  his  wife  during  the  coverture. 

Also  by  the  same  Act  and  the  same  section  thereof 
it  is  provided  that  all  ante-nuptial  covenants  and  con- 
tracts by  a  trader  to  settle  property  yet  to  be  acquired, 
shall  be  void  upon  the  trader's  subsequent  bankruptcy, 
unless  prior  to  such  bankruptcy  the  property  referred 
to  has  been  both  acquired,  and  also  in  fact  settled  pur- 
suant to  the  covenant  or  contract  (r). 


Who  am 
within  the 
■ooi>e  of  the 
marriage  con- 
■ideratioD. 


There  have  been  some  cases  in  which  the  question 
has  been,  how  far  the  consideration  of  marriage  will 
extend,  and  whether  limitations  in  favour  of  very 
remote  objects  may  not  be  void  as  against  subsequent 
purchasers.  A  limitation  to  the  issue  of  the  settlor 
by  a  second  marriage  has  been  held  7U>^  to  be  volun- 
tary (s).  So  a  settlement  on  her  marriage,  made  by  a 
woman  of  her  property,  as  a  provision  for  her  illegiti- 
mate child,  has  been  upheld  as  against  a  subsequent 


(r)  Ex  parU  BUhop,  in  re  TOnnies,  L.  R.  8  Ch.  App.  718.  See 
Brown's  Law  Dictionary,  title  FrauduUiU  Convtyancei. 

(•)  Clayton  v.  E.  of  Winton,  3  Mad.  302  tu ;  NewsUad  v.  Searle»,  I 
Atk.  265. 
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mortgagee  (t).  But  a  limitation  to  the  brothers  of  the 
settlor  or  to  more  distant  collaterals  is  voluntary  as  a 
general  rale  (1^),  they  not  being  damnified,  i.e.,  "  dam- 
nously  affected,"  by  the  marriage. 

But  limitations  in  favour  of  collaterals  wiU  be  sup- 
ji  ported  if  there  be  any  party  to  the  settlement  who 
purchases  on  their  behalf  (t^). 

Fourthly,  Conveyances  upon  trust  may  be  upon  trust  iv.  Trusts  in 
for  creditors.     And  to  the  general  rule  that  a  declara-  ^i^dUoX— 
tion  of  trust  in  favour  of  volunteers  by  the  legal  or  ^®  newJ  rule!  * 
equitable  owner  of  realty  or  of  personalty  is  irrevocable, 
^    there  is  an  important  exception  in  the  class  of  cases 
^    where  a  debtor,  without  the  knowledge  of  his  creditors, 
makes  a  transfer  of  property  to  trustees  for  payment  of 
his  debts.     Such  a  transaction  does  not  invest  creditors 
with  the  character  of  cestui  que  trusts,  but  amounts 
merely  to  a  direction  to  the  trustees  as  to  the  mode  Amotmts  to  a 
in  which  they  are  to  apply  the  property  vested  in  JJ^iT^ug^M^aj*^ 
them,  for  the  benefit  of  the  owner  of  the  property,  the  ^™°^J^n 
debtor,  who  alone  stands  to  them  in  the  relation  of 
Gsstai  que  trust,  and  who  can  vary  or  revoke  the  trusts 
at  pleasure  (w).    Thus  in  '^alv;yn  v.  Coutts  (x),  where 
a  father  conveyed  his  estates  to  trustees  for  paying  off 
annuities  granted  by  his  son,  together  with  the  arrears, 
and  also  his  son's  debts,  if  they  thought  proper ;  and 
the  annuitants  were  mentioned  in  a  schedule,  but  were 
neither  parties  nor  privies  to  the  deed;  and  the  father 
and  son  afterwards  executed  other  deeds  varying  the 
former  trusts,  upon  a  motion  by  one  of  the  scheduled 


(0  CUurk  T.  Wright,  6  H.  ft  N.  S49;  seo  Price  y.  Jenkins,  L.  R.  4 
Ch.  DiT.  483  ;  Ocde  ▼.  Oate,  L.  H.  6  Ch.  Div.  144. 

(«)  Joktuan  ▼.  Legard,  6  M.  ft  S.  60 ;  Staekpoole  r.  Stac1:pooU,  4  Dm. 
ft  Warr.  320. 

(r)  Meap  v.  Tange,  9  Hare,  104 ;  PtUvertoftT,  PtUvertoft,  18  Vee.  92. 
See  also  Brown's  Law  Dictionary,  title  Marriage  Settlement, 

(w)  May  on  Voluntary  Conveyances,  p.  397. 

(x)  3  Sim.  14. 
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creditors  to  restrain  the  trustees  from  ezecating  the 
trusts  of  the  subsequent  deeds  until  thej  had  performed 
the  trusts  of  the  first,  the  court  refused  to  make  any 
order.     And  in  Garrard  v.  Lauderdale  (y),  which  was 
the  like  case  of  an  assignment  of  personal  propertj  to 
trustees  for  the  payment  of  certain  scheduled  creditors, 
but  who  did  not  execute  the  deed. — In  the  Vice-Chan- 
cellor's judgment  it  was  said  :  ''  I  take  the  real  nature 
"  of  the  deed  to  be,  not  so  much  a  conveyance  vesting 
And  ii  Ml        ''  A  trust  in  A.  f OP  the  benefit  of  the  creditor  of  the 
f^hf  dSbtort  "  grantor,  but  rather  an  arrangement  made  by  the  debtor 
own  benefit      <<  for  his  own  personal  eonvenienee  and  accommodation 
venionce^         "  — for  the  payment  of  his  own  debts  in  an  order  pre- 
^'  scribed  by  himself,  over  which  he  retains  power  and  con- 
"trol,and  with  respect  to  which  the  creditors  can  have 
*^  no  right  to  complain,  inasmuch  as  they  are  not  injured 
**  by  it — they  waive  no  right  of  action,  and  are  not  exe" 
*^  cuting  parties  to  it  J*    And  in  Acton  y.  Woodgate(z)iiie 
result  of  the  decisions  is  thus  stated : — **  It  is  estab- 

f"  Hshed  by  the  authorities  that  if  a  debtor  conveys  pro- 
"  perty  in  trust  for  the  benefit  of  his  creditors  to  whom 
"  the  convgyance  is.  not  communicated,  and  the  creditors 
"  are  not  in  any  manner  privy  to  the  conveyance,  the 
''  deed  merely  operates  as  a  power  to  the  trustees,  which 
^  is  revocable  by  the  debtor,  and  has  the  same  effect  as 
''  if  the  debtor  had  delivered  money  to  an  agent  to  pay 
"  his  creditors,  and  before  any  payment  made  by  the 
"  agent,  or  communication  made  by  him  to  the  creditors, 
"  had  recalled  the  money  so  delivered" 

Bffeot  of  oom-  There  has  been  a  considerable  conflict  of  dicta,  or 
de^*to*CTedi-  apparcnt  conflict,  as  to  whether  the  mere  fact  of  com- 
ton^  followed  municatiou  of  a  trust  in  favour  of  creditors  to  the 

by  forbeuranoe 

on  the  fiuth  of  Creditors  will  deprive  the  donor  of  that  power  of 
revocation  which  it  has  been  shown  he  possesses.  It 
is  submitted  that  the  true  principle  is  correctly  laid 

(y)  3  Sim.  I.  (c)  2  My.  &  K.  495. 
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I  down  by  Sir  John  Leacb,  M.B.,  in  the  last-mentioned 
case  of  Adon  v.  Woodgate  (a),  and  that  the  trust,  (ifter 
communicaiion,  is  iirevocable,  if  the  creditors  have  been 
f  thereby  indiiced  ta  a  forbearcmce  in  respect  of  their 
claims  which  they  would  not  have  otherwise  exercised.'^( 
Or,  in  the  words  of  Sir  J,  Romilly,  M.R,  in  Biran  v. 
Mount  (ft),  "  The  principle  is  well  laid  down  by  Lord 
''  St.  Leonards  in  Field  v.  Donoughmore  {o\  where  he  ForbMnuiM 
«  states,  *  It  is  not  absolutely  essential  that  the  creditor  J^^no^  by 
*      "  should  execute  the  deed ;  if  he  has  ae$ented  to  it.  and  •o™«  powtiv© 
^    *^ifh6  ha^aequiesoed  in  it^  or  acted  under  its  provisions  \ 

"and  complied  with  iis  terras^  and  the  other  side  express 
"no  dissatisfaction,  the  settled  law  of  the  court  is  that 
"Eels  entitled  to  its  benefits*'  About  that  I  entertain 
"no  doubt,  but  I  apprehend  for  this  purpose  he  nrnst 
**do  some  acts  which  amount  to  acquiescence.  It  is 
"  not  sufficient  merely  to  stand  by  and  take  no  part 
"  at  all  in  the  matter.  It  is  true  that  iu  some  cases, 
"as  is  said  iu  the  case  of  Mcholson  v*  T%Uin  (d),  some- 
"  thing  may  be  inferred  from  his  standing  by,  until  he 
''has  lost  a  remedy  which  he  might  have  had  at  law, 
"if  he  had  not  come  in  under  the  deed.  But  no  such 
"  question  arises  hera  In  my  opinion,  he  must  do 
''some  act*"  {e). 

Where  a  creditor  is  party  to  the  trust  deed,  and  Effect  of  the 
executes  it,  the  deed  is  as  to  that  creditor  irrevocable  a^tJ^^^iES 
(/) ;  on  the  other  hand,  a  creditor  who  for  a  long  time  ^^^ 
delays  to  execute  the  deed  {g),  or  who  sets  up  a  title 
adverse  to  the  deed  {h\  will  not  be  allowed  to  claim 
the  benefit  of  its  provisions ;  as  neither  will  a  creditor 

(a)  2  Uj.  k  K.  495.  (h)  24  Beay.  649. 

(c)  I  Dru.  k  War.  227.  (d)  2  K.  &  J.  23. 

(e)  Kirwan  ▼.  Danid,  $  Hare,  499  $  ChrifUk  ▼.  JUckeUM,  7  Hare,  307 ; 
OfnUkwaUej.  Frith,  4  De  G.  Jt  Sm.  552  ^  Sigger$  y.  £wns,  S  ^^' ^  ^' 
367. 

(/)  Maddnnan  ▼.  Stewart,  I  Sim.  N.a  88 ;  La  Touchc  t.  Earl  of 
Luean,  7  C.  &  F.  772  ;  MunUfiort  v.  Brmm,  7  H.  L.  Caa.  241-266. 

{9)  Oould  T.  Jiohertion,  4  De  O.  &  Sm.  509. 

(A)  Wat»an  r.  Knight^  19  Beay.  369^ 
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to  whom  the  existence  of  the  deed  has  never  been 
communicated  (t). 

V.  Equitaiu        Regarding  equitable  assignments, — although  Lord 

oSSrjJSt    Coke  says:  "The  great  wisdom  and   policy  of  the 

oommoni  w    "  sages  and  founders  of  our  law  have  provided  that 

"  no  possibility,  right,  title,  nor  thing  in  action  shall 

**  be  granted  or  assigned  to  strangers ;  for  that  woald 

"be  the  occasion  of  multiplying  of  contentions  and 

"  suits,  of  great  oppression  of  the  people,  and  the  sub- 

"  version  of  the  due  and  equal  execution  of  justice," — 

still,  in  equity,  the  reasons  given  by  Lord  Coke  have 

been   almost   wholly   disregarded;  and,   accordingly, 

Respecti  in      from  a  Very  early  period,  assignments  of  a  mere  naked 

iTifrinKtS'upon  possibility,  or  of  a  chose  in  action,  provided  they  were 

the  rule  of  the  for  Valuable  consideration,  have  been  held  valid  in 

old  common        ■     .  ■-        ,  .   ^      .1  r 

law.  equity,  upon  the  same  prmciple  that  equity  enforces 

the  performance  of  agreements  when  such  agreements 
are  for  value,  and  of  course  are  not  contrary  to  its  own 
rules  or  to  public  policy  (J).  A  mere  expectancy, 
therefore,  as  that  of  an  heir-at-law  to  the  estate  of  his 
ancestor  (k);  or  the  interest  which  a  person  may 
take  under  the  will  of  another,  who  is  living  (/) ;  also, 
non-existing  property  to  be  acquired  at «  future  time, 
as  the  future  cargo  of  a  ship  (m),  is  assignable  in  equity 
for  valuable  consideration ;  and  where  the  expectancy 
has  fallen  into  possession,  the  assignment  will  be  en* 
forced  (n). 


Respect*  in  Even  the  common  law  from  time  to  time  broke  in 

TOmmot^iaw    ^P^*^  ^^^  old  rule  which  prohibited  the  assignment  of 
frirTiu*""     choses  in  action ;  eg,,  in  the  case  of  negotiable  instru- 

its  own  rule, . 

(0  Johng  V.  Jamet,  8  Ch.  Dit.  744. 

ij)  Sqtdb  ▼.  Wyn^  I  P.  Wms.  378 ;  and  see  OoUyer  ▼.  /aooct,  19  Ch. 
Diy.  342. 
(ifc)  Hohaon  ▼.  Trevor,  2  P.  W.  191. 
(Z)  Bennett  ▼.  Cooper,  9  Bear.  252. 
(m)  Lindsay  ▼.  Oibbs,  22  Beav.  522. 
(fi)  Holrojfd  ▼.  Mar$hall,  10  H.  L.  Caa.  191.  ** 
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ments ;  also  where  the  debtor  assented  to  the  transfer 
of  the  debt,  so  as  to  enable  the  assignee  to  maintain 
a  direct  action  against  him,  on  the  implied  promise 
which  resulted  from  such  an  assent  (0).    But  in  the 
case  of  assignments  of  bonds  or  other  debts,  it  used  to 
be  necessary  to  sue  in  the  name  of  the  original  credi- 
tor, the  transferee  being  regarded  rather  as  an  attorney 
than  as  an  assignee  (p).     More  recently  other  future 
interests  and  choses  in  action  were  by  statute  made 
assignable  at  law ;  that  is  to  say,  by  8  &  9  Vict,  a  106,  Contingent 
8.  6,  contingent  and  future  interests  and  possibilities,  ^uibufti^ 
coupled  with  an  interest  in  real  estate ;  also,  by  30  & 
31  Vict,  c  144,  policies  of  life  assurance;  and  by  31  Poiide«  of  life 
&  32  Vict.,  c.  86, policies  of  marine  assurance.    Lastly,  rnranlnoe.* 
by  the  Judicature  Act,  1873  (q),  s.   25,  sub-sect  6,  Debts  and 
debts  and  other  legal  choses  in  action,  without  any  ch^M  iS*^ 
distinction,  may  now  be  assigned  at  law,  where  ^A«  wtion  under 
assiffnment  is  absolute,  and  not  by  way  of  charge  only ;  of  Judicature 
but  the  assignment  is  subject  to  all  equities  affecting  ^^^ 
the  assignor,  ^i^  ^''/("^f  /i   ^^i.w^/  >    <«/  ^     -^  ' 

In  equity,  an  order  given  by  a  debtor  to  his  creditor  Order  given  by 
upon  a  third  person  having  funds  of  the  debtor,  to  pay  creditor  upon 
the  creditor  out  of  such  funds,  has  always  been  <5oii-  at^^™"' 
sidered  a  binding  equitable  assignment  or  (speaking  table  auign- 
accurately)  an  appropriation  of  so  much  money  to  or  propriation?^ 
in  favour  of  the  creditor.    Thus  in  Bwm  v.  Carvalho  (r), 
where  A.  had  goods  in  the  hands  of  B.  as  his  agent 
at  a  foreign  port,  and  being  under  liabilities  to  C, 
by  letter  to  C.  promised  that  he  would  direct,  and 
by  a  subsequent  letter  to  B.  did  direct,  B.  to  deliver 
over  the  goods  to  D.  as  the  agent  of  C.  at  that  port ; 
and  before  the  delivery  of  the  goods,  A.  was  made 


(0)  Baron  ▼.  Hutband,  4  B.  ft  Ad.  611. 
(p)  De  Pothonier  y.  De  Mattot,  Ell  Bl.  k  Ell.  467. 
(9)  36  *  37  Vict.,  c  66 ;  and  see  /i»  rs  Park  Oate  Waggon  Workt  Co. 
17  Ch.  Diy.  234. 
(r)  4  Mj.  k,  Cr.  690. 
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bankrapt  under  an  act  of  bankruptcy  committed  while 
Ids  letter  was  on  its  way  to  B^  and  the  goods  were  de- 
livered by  B.  to  Drln  ignorance  of  the  bankruptcy ;  the 
court  held  G.  had  a  good  title  in  equity  to  the  goods. 

Again,  in  Diplodk  v.  HaTtimond  {a),  where  A.  had 
obtained  a  loan  from  B.,  and  gave  B.  the  following  in- 
strument, addressed  to  his  (A.'s)  debtor : — ''  I  hereby 
authorise  you  to  pay  j^S^S,  being  the  amount  of  my 
contract,  B.  having  advanced  me  that  sum,"— the 
court  held  this  to  be  a  valid  equitable  assignment  (t). 

liandaie  from  But  a  mere  mandate  will  not  amount  to  an  equitable 
agent^^^n-  assignment  or  appropriation,  for  such  a  mandate  may 
on"he*«rl-^*  be  revoked  at  any  time  before  it  is  executed  (u).  Thus, 
ditor.  in  Eodich  v.  Oanddl  {v\  a  railway  company  was  in- 

debted to  the  defendant,  their  engineer,  who  was 
greatly  indebted  to  his  bankers.  The  bankers  having 
pressed  for  payment  or  security,  the  defendant^  by 
letter  to  the  solicitors  of  the  company,  authorised  them 
to  receive  the  money  due  to  him  from  the  company, 
and  requested  them  to  pay  it  to  the  bankers.  The 
solicitors,  by  letter,  promised  the  bankers  to  pay  them 
such  money,  an  raising  it.  Mdd,  that  this  did  not 
amount  to  an  equitable  assignment  of  the  debt.  "  The 
"  extent  of  the  principle,"  said  Lord  Truro,  "  to  be 
"  deduced  from  the  cases  is,  that  an  agreement  between 
"  a  debtor  and  a  creditor  that  the  debt  owing  shall  be 
"  paid  out  of  a  specific  fund  coming  to  the  debtor,  or 
"  an  order  given  by  a  debtor  to  his  creditor  upon  a 
"  person  owing  money  or  holding  funds  belonging  to 
"  the  giver  of  the  order,  directing  such  person  to  pay 
"  such  funds  to  the  creditor,  will  create  a  valid  equitable 


{$)  2  Sm.  &  0.  141 ;  5  De  G.  H.  &  G.  32a 
(t)  Parqtihar  v.  OUy  qf  Toronto,  12  Gr.  186. 
(ii)  MorreUv.  WooUen,  i6Bmv.  197. 

(v)  I  De  G.  M.  &  G.  763.    And  see  £x  parte  Ball,  in  re  WkUting,  10 
Ch.  Div.  615. 
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**  charge  upon  such  fund  ;  in  other  words,  will  operate 
"  as  an  equitable  assignment  of  the  debts  or  fund  to 
"*  which  the  order  refers.  But  I  think  that  if  I  were 
''to  decide  that  the  authority  to  the  solicitors  in  the 
**  present  case  to  receive  the  debt  due  from  the  company, 
"aTid  to  pay  what  should  be  received  to  the  bank, 
^  operated  as  an  assignment  in  equity  of  the  company's 
"  debt,  I  should  extend  the  principle  much  beyond  the 
''warrant  of  the  authorities.  If  an  assignment  had 
**}ieen  intended,  it  would  have  been  quite  as  easy  to 
"have  sent  the  direction  to  the  company  as  to  the 
"company's  solicitors.  It  rather  seems  to  have  been 
^'Hntended  that  the  bank  should  have  no  title  or  in- 
"terest  in  the  debt  until  the  amount  of  the  debt  should 
"  have  been  ascertained,  and  some  definite  portion  of  it 
"adjusted  and  realised" 

In  order  that  third  parties  may  be  bound,  it  is  Notice  to 
necessary,  with  regard  to  a  chose  in  action,  for  the  {S^^^e'of 
assignee,  to  do  all  that  can  be  done  to  perfect  the  c°<»e  ^^  action 
assignment,  to  do  everything  towards  having  posses-  perfea^tie,— 
sion  which  the  subject  admits ;  to  do  " that  which  is  Jhirdperaon. 

*  tantamount  to  obtaining  possession  by  placing  every 
'person  who  has  an  equitable  or  legal  interest  in  the 

*  matter  under  an  obligation  to  treat  it  as  his  property. 
"For  this  purpose  he  must  give  notice  to  the  legal 
"holder  of  the  fund :  in  the  case  of  a  debt,  for  instance, 
"notice  to  the  debtor  is  for  many  purposes  tantamount 

"to  possession.     If  he  omit  to  give  that  notice,  he  is  Sach  notice 

"guilty  of  the  same  degree  and  species  of  neglect  as  he  ^^^SlS^^* 

"  who  leaves  a  personal  chattel  to  which  he  has  acquired 

"a  title,  in  the  actual  possession,  and  under  the  abso- 

"  lute  control,  of  another  person  "  (w).     Notice,  then, 

is  necessary  to  perfect  the  title,  to  give  a  complete 

right  in  rem,  and  not  merely  a  right  as  against  him  And  gives  a 

who  conveys  his  interest.     If  indeed  the  assignee  is  "«*»*»»  *•«»• 

(v)  And  fee  partiealarly  Williama  t.  WiUiatM,  17  Ch.  Div.  437. 
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satisfied  that  the  assignor  will  make  no  improper  use  of 
the  possession  in  which  he  is  allowed  to  remain,  notice 
of  the  assignment  is  not  necessary,  for  against  the 
assignor  the  title  is  perfect  without  notice ;  but  if  the 
assignor,  availing  himself  of  the  possession  as  a  means 
of  obtaining  credit,  should  induce  third  persons  to 
purchase  from  him  as  the  actual  owner,  and  they  part 
with  their  money  before  the  assignee's  so-called 
pocket-conveyance  is  notified  to  them,  the  assignee 
must  be  postponed ;  and  on  being  thus  postponed,  the 
assignee's  security,  it  is  true,  is  not  invalidated ;  he 
had  priority,  but  that  priority  he  has  not  followed  up, 
but  has  permitted  another  to  acquire  a  prior  title, 
because  a  better  title,  to  the  legal  possession  (x). 
Where,  however,  an  assignee  is  unable  to  give  the 
necessary  notice,  but  has  otherwise  done  all  in  his 
power  towards  taking  possession,  he  will  not  lose  his 
priority  (y). 


Assignee  of 
ohose  in 
action  takes 
subject  to 
equities. 


The  assignee  of  a  chose  in  action,  although  without 
notice,  in  general  takes  it  subject  to  all  the  equities 
which  subsist  against  the  assignor.  Thus,  in  Turton 
y.  Benson  (s),  where  a  son  on  his  marriage  was  to  have 
from  his  mother,  as  a  portion  with  his  wife,  exactly  as 
much  as  his  intended  father-in-law  should  allow  to  his 
daughter,  and  privately,  without  notice  to  his  mother, 
who  treated  for  the  marriage,  the  son  gave  a  bond  to 
the  wife's  father  to  pay  back  ;^iooo  of  the  wife's 
portion  seven  years  after,  in  consideration  that  the 
father-in-law  should  make  the  wife's  portion  ;£^3000, 
instead  of  (as  he  had  intended)  ;^2000  only ;  and  the 


(x)  RydU  ▼.  Rovla,  2  L.  G.  729 ;  VearU  t.  Ball,  3  Rusa.  i;  Inre 
Frt$hfid^9  Tnut,  ii  Ch.  Div.  198  ;  B^Oer  ▼.  PlunkeU,  i  J.  &  H.  441. 

(y)  FeUhamY,  Clark,  l  De  O.  &  Sm.  307  ;  LangUm  v.  fforton,  I  Hare, 
549;  JohfutoTie  y.  Cox,  16  Ch.  Div.  571 ;  and  see  Brown^s  Dictionaiy, 
title  Notice, 

(z)  I  P.  Wms.  496  ;  see  also  In  re  Knapman,  Knapman  t.  Wreford, 
18  Cb.  Div.  310;  also  Jadicature  Act,  1873,  36  k  37  Vict.,  c  66,  sac. 
25,  aub-sec  6. 
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bond  was  afterwards  assigned  for  the  benefit  of  the 
creditors*  of  the  father-in-law ;  it  was  held,  that  the 
bond  being  void  in  equity  in  the  hands  of  the  father- 
in-law  could  not  be  made  better  by  the  assignment  (a), 
in  the  hands  of  his  creditors,  although  taken  without 
notice  of  the  son's  fraud. 

But  though  this  rule  generally  holds  good,  it  has  Exceptions  to 
been  observed  that  length  of  time  and  other  circum-  ruie**^* 
stances  may  make  the  case  of  the  assignee  stronger  (b) ; 
and  further,  the  equities  affecting  the  assignor  must 
beinrespect  of  the  very  chose  in  action  itself;  and,  (i.)  Special 
j^moreover,  an  exception  to  the  rule  occurs  in  the  case  **^®"°**  "*•■» 
'  of  negotiable  instruments,  **  because  if  the  rule  were 
otherwise,"  Lord  Keeper  Somers  observed,  "  it  would 
tend  to  destroy  trade,  which  is  carried  on  everywhere  (2.)  Negotiable 
by  bills  of  exchange,  and  he  would  not  lessen  an  honest «".  ^^f  BiuT 
creditor's  security "  (c).     And  the  rule  will  yield  in*^°d^^*«»J 
equity  where  a  contrary  intention  appears  from  the 
nature  and  terms  of  the  contract  between  the  original 
contracting  partiea    Thus,  debentures  made  payable  to  (6.) Debentures 
bearer  were  held  to  bind  the  company  issuing  them,  Searer.* 
in  the  bands  of  transferees  for  value,  irrespective  of 
any  equities  between  the  company  and  the  original 
holders  (d). 

By  the  Supreme  Court  of  Judicature  Act>  1873,  it  Assignment  of 
is  provided, — "  That  an  absolute  assignment  in  writing  chosesTn 
''under  the  hand  of  the  assignor  (not  purporting  to  be "^^^"l^yiZ, 
"by  way  of  charge  only)  of  any  debt  or  other  legale- 66, 8.25, §6. 
"  chose  in  action,  of  wluch  express  notice  in  writing 

(a)  Banutt  t.  Skefidd,  I  De  G  M.  A  G.  371 ;  Athenaum  Life  Auur- 
OMM  Society  y.  PooUy,  3  De  G.  &  Jo.  294 ;  Oraham  t.  Johtuon,  L.  R.  8 
Eq.36. 

(6)  B31  ▼.  OaiUovd^  I  Tea.  Sr.  123  ;  Ex  parte  Chofiey,  L.  R.  1 1  Eq.  157. 

{c)  Anon^  Com.  Bep.  43 ;  and  tee  Btchervaitt  ▼.  h€m$,  L.  R.  7  C.  P. 
372. 

(<0  In  re  Blahdty  Ordnance  Company ,  L.  R.  3  Gh.  App.  154  ;  In  re 
Omeral  JietaUt  Company,  ib.  758.  But  see  Crouch  v.  Credit  Fonder  of 
England^  L.  R.  8  Q.  B.  374. 
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"  shall  have  been  given  to  the  debtor,  trustee,  or  other 
''person  from  whom  the  assignor  would  have  been 
"  entitled  to  receive  or  claim  such  debt  or  chose  in 
"  action,  shall  be  and  be  deemed  to  have  been  effectual 
''  IN  LAW  {subject  to  ail  eqtdtiea  which  would  have  been 
"  entitled  to  priority  over  the  right  of  the  assignee  i£ 
"this  Act  had  not  passed)  to  pass  and  transfer  the 
"  legal  right  to  such  debt  or  chose  in  action  from  the 
"  date  of  such  notice,  and  all  legal  and  other  remedies 
"for  the  same,  and  the  power  to  give  a  good  dis* 
"  charge  for  the  same  without  the  concurrence  of  the 
"  assignor  "  (e). 

AssignmentB        A  court  of  equity  will,  upon  the  ground  of  public 

g^tyr(i.)*A»-  policy,  refuse  to  give  effect  to  assignments  of  pensions 

tSrJ^to  pubUo  ^^  salaries  of  public  oflSoers,  payable  to  them  for  the 

poUoy.  purpose  of  keeping  up  the  dignity  of  their  oflftce,  or  to 

assure  a  due  discharge  of  their  ofScial  dutiea     Thua» 

the  pay  of  an  oflEicer  in  the  army  (/ ),  and  the  salary  of 

a  judge  given  to  him  to  support  the  dignity  of  his 

of&ce,  have  been  held  not  assignable ;  but,  aemile,  such 

assignments  are  valid  when  l^e  office  is  a  sinecure  or 

the  duties  have  ceased  (g). 

(2.)  Attign-  Courts  of  equity,  on  the  like  principles  of  public 

Sr*ShlnJ[»rty^  policy,  will  also  refuse  to  give  effect  to  assignments 
and  maintcn-  which  partake  of  the  nature  of  champerty,  or  main- 
tenance, or  buying  of  pretended  titles  (A).  ITius,  in 
Stevens  v.  Bagwell  (i),  one-fifth  part  of  the  share  of  prize- 
money,  the  subject  of  a  suit  then  depending  in  the 
Admiralty  Court,  was  assigned  by  the  executrix  of  one 
of  the  captors  and  her  husband  to  a  navy  agent,  in 

(«)  Briee  ▼.  Bannuter,  3  Q.  B.  D.  569. 

(/)  Stme  r.  LidderaJl.e^  2  Anst.  533. 

(g)  ArbiUkruft  v.  Norton,  $  Moore's  P.  C.  C.  219;  Cfrenfdl  ▼.  The 
J)ean  and  Canom  of  Windtor,  2  Beav.  550 ;  WiUeock  y.  Terrellt  3  Ezch. 
Div.  323. 

{h)  ReyneU  ▼.  Spiye,  t  De  G.  M.  &  G.  660.  And  distin^.  S^ear  v. 
Litwton,  15  Cb.  Div.  426. 

(i)  IS  Vea.  139. 
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oonsideTation  of  bis  indemnifying  them  from  all  costs 
on  account  of  any  suit  touching  the  said  prize-money, 
and  paying  to  them  the  remaining  four-fifths,  if  it 
should  be  recovered.  Held,  that  the  assignment  was 
void  as  amounting  to  that  species  of  maintenance 
which  is  called  champerty,  viz.,  the  unlawful  mainten-  . 
ance  of  a  suit  in  consideration  of  a  baigain  for  part  of 
the  thing,  or  some  profit  out  of  it  (/). 

Upon  the  same  principle  of  not  giving  any  en-  (3.)  AMign- 
oouragement  to  litigation,  especially  when  undertaken  TiSn^clde^ 
as  a  speculation,  equity  will  not  enforce  the  assignment 
of  a  mere  naked  right  to  litigate,  ie.,  of  a  right  which, 
ficom  its  veiy  nature,  is  incapable  of  conferring  any 
benefit  except  through  the  medium  of  a  suit,  such  as 
a  mere  naked  right  to  set  aside  a  conveyance  for 
fraud  {h).  But  the  purchase  of  an  interest  pendente 
liU  (/),  or  a  mortgage  pendente  lite  (m),  or  the  advance 
of  money  for  carrying  on  a  suit,  if  the  parties  have  a 
common  interest  (n),  or  if  there  exists  between  the 
parties  the  relation  of  father  and  son  (0),  or  master 
and  servant  (p),  will  not  be  considered  as  maintenance 
or  champerty  (9).  Moreover,  a  purchase  from  the 
defendant  is  always  valid,  he  having  the  possession,-^^ 
and  therefore  something  more  than  a  mere  naked  right 
to  litigate. 

A  purchase  by  an  attorney  pendente  lite  of  the  sub-  (4.)  Aiaign- 
ject-matter  of  the  suit  is  invalid  (r) ;  and  an  undis-  Sipadtated 

, penoni. 

ij)  Searie  ▼.  Hopwood,  9  C.  B.  (K.S.)  566. 

\k)  Promer  v.  Bdnumds,  i  T.  &  C.  Ezch.  Ca.  481 ;  Powdlr.  Ktiowler, 
2  Aik.  226 ;  In  re  Parti  Skating  JUink  Cb.,  L.  B.  5  Ch.  Div.  959 ;  and 
diating.  Seear  r.  Lawsorij  15  Ch.  Div.  426 ;  In  re  Park  Oate  Waggon 
Wbrla  Co,^  17  Ch.  Div.  234. 

(0  Knight  ▼.  Bcwger,  2  De  0.  A  Jo.  421,  455. 

(»)  CockdLv,  Taylor,  1$  Beav.  103,  117. 

(m)  Hunter  v.  DaiM,  4  Hare,  42a 

(0)  Burke  v.  Greene,  2  Ball  &  B.  521. 

(p)  WaUU  ▼.  D.  o/Portiandy  3  Veg.  503. 

(9)  Dickimon  ▼.  Burrdl,  14  W.  R.  412. 

(r)  Simpeon  ▼.  Lamb,  7  £11.  &  Bl.  84 ;  Anderton  v.  Paddiffe,  6  Jur. 
N.S.  578. 
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charged  bankrupt's  assignment  of  his  expectation  of  a 
surplus,  in  the  administration  of  his  estate,  does  not 
confer  on  the  assignee  any  right  to  interfere  in  that 
administration  (s). 

VL  Trusts,-^       Sixthly,  It  remains  to  consider  the  constituents  of  a 
*^  valid  trust,  or  the  elements  required  for  its  creation. 

Now,  no  particular  form  of  expression  is  necessary  to 
the  creation  of  a  trust,  if,  on  the  whole,  it  can  be 
gathered  that  a  trust  was  intended.  There  are  many 
cases,  arising  chiefly  under  wills,  in  which  it  is  very 
difficult  to  determine  whether  or  not  a  trust  was  in- 
tended to  be  created.  "  As  a  general  rule,"  observes 
Lord  Langdale,  ''it  has  been  laid  down  that  when 
•'  property  is  given  absolutely  to  any  person,  and  the 
"  same  person  is  by  the  giver  who  has  power  to  com- 
*'  mand,  recommended,  or  entreated,  or  wished  to  dispose 
"of  that  property  in  favour  of  another,  the  recom- 
**  mendation,  entreaty,  or  wish  shall  be  held  to  create 
"  a  trust : — 

"Thethree^^       "First,  If  the  words  are  so  used  that  on  the  whole 

oertamties.  /% «  ^^^  ought  to  be  construed  as  imperative  or  certain ; 

^  ^  "  Secondly,  If  the  subject-matter  of  the  recommenda- 

"  tion  or  wish  be  certain ;  and.  Thirdly,  If  the  objects 

^   "  or  persons  intended  to  Jiave  the  benefit  of  the  recom- 

^  *  "  mendation  or  wish  be  also  certain.     For  example, — 

"If  a  testator  gives  ;^iooo  to  A.,  desiring,  wishing, 

"recommending,  or  hoping  that  A.  will,  at  his  death, 

"  give  the  same  sum,  or  any  part  of  it,  to  B.,  it  is  con- 

"  sidered  that  B.  is  an  object  of  the  testator's  bounty 

"and  A.  a  trustee  for  him.    So,  again,  if  a  testator 

"  gives  the  residue  of  his  estate,  after  certain  purposes 

"  are  answered,  to  A.,  recommending  A.,  after  his  death, 

"  to  give  it  to  his  own  relations,  or  such  of  his  own  rela- 

"  tions  as  he  shall  think  most  deserving,  or  as  he  shall 

(«)  Ex  parte  Sheffield,  in  re  Austin,  lo  Cb.  Div.  434. 


EXPRESS  PRIVATE  TRUSTS.  9/ 

"  choose,  it  has  been  considered  that  the  residue  of  the 
"  property,  though  a  subject  to  be  ascertained,  and  the 
"relations  to  be  selected,  though  persons  to  be  ascer- 
"tained,  are  nevertheless  so  clearly  and  certainly  as- 
'^  certainable,  so  capable  of  being  made  certain,  that  the 
"rule  is  applicable  to  such  cases,  and  that  a  valid  trust 
"is  created." 

"  On  the  other  hand,  ( i.)  if  t^®  giver  accompanies  his  no  trust  if 
" expression  of  wish  or  request  by  other  words  from  of tSyone^* 

/*  "which  it  is  to  be  collected  that  he  did  not  intend  the  more  of  the 
"wish  to  be  imperative;  or  (2.)  if  it  appears  from  the  certainties.". 
"  context  that  the  first  taker  was  intended  to  have  a 
"  discretionary  power  to  withdraw  any  indefinite  part  of 

Z,  '*  the  subject  from  the  object  of  the  wish  or  request ;  or 
"  (3.)  if  the  objects  are  n^t  such  as  may  be  ascertained 

3  **  with  sufficient  certainty,  it  has  been  held  that  no  trust 
"  is  created.  Thus,  the  words  *  free  and  unfettered,' 
"  accompanying  the  strongest  expression  of  request,  were 
"held  to  prevent  the  words  of  request  being  imperative. 
"Any  words  by  which  it  is  expressed,  or  from  which  it 

*  may  be  implied,  that  the  first  taker  may  apply  any 
"mdefinite  part  of  the  subject  to  his  own  use,  are  held 
"  to  prevent  the  subject  of  the  gift  from  being  considered 
"  certain ;  and  a  vague  description  of  the  object,  that 
"is,  a  description  by  which  the  giver  neither  clearly 
'defines  the  object  himself,  nor  names- a  distinct  class 
"out  of  which  the  first  taker  is  to  select,  or  which 
"leaves  it  doubtful  what  interests  the  objects  are  to  take, 
"  will  prevent  the  object  from  being  certain  within  the 

*  meaning  of  the  rule,  and  in  such  cases  we  are  told  that 
"  flie  question '  never  turns  upon  the  grammatical  import 
"  of  words — they  may  be  imperative,  but  not  necessarily 
"so;  the  subject-matter,  the  situation  of  the  parties, 
^and  the  probable  intent  must  be  considered'"  (t). 

W  I^mig^  ▼.  Knighi,  3  Bear.  172;  II  C.  k  F.  513;  Meggiion  v. 
M^mt,  2  Vet.  Jr.  632  ;  Bernard  v.  MinihuU,  JohDSon,  276  ;  In  re  Bond, 
CoU  T.  Eaw€$,  L.  R,  4  Ch.  Div.  238. 
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charged  bankrupt's  assignment  of  his  expectation  of  a 
surplus^  in  the  administration  of  his  estate,  does  not 
confer  on  the  assignee  any  right  to  interfere  in  that 
administration  (s). 

VI.  Trustt,-:-  Sixthly,  It  remains  to  consider  the  constituents  of  a 
*^'^  *  valid  trust,  or  the  elements  required  for  its  creation. 
Now,  no  particular  form  of  expression  is  necessary  to 
the  creation  of  a  trust,  if,  on  the  whole,  it  can  be 
gathered  that  a  trust  was  intended.  There  are  many 
cases,  arising  chiefly  under  wills,  in  which  it  is  very 
diflBcult  to  determine  whether  or  not  a  trust  was  in- 
tended to  be  created.  "  As  a  general  rule,"  observes 
Lord  Langdale,  ''it  has  been  laid  down  that  when 
"  property  is  given  absolutely  to  any  person,  and  the 
**  same  person  is  by  the  giver  who  has  power  to  com- 
''  mand,  recommended,  or  entreated,  or  wished  to  dispose 
"of  that  property  in  favour  of  another,  the  recom- 
**  mendation,  entreaty,  or  wish  shall  be  held  to  create 
"  a  trust : — 


8* 


(«)  Ex  parte  Sheffield,  in  re  Auttin,  lo  Cb.  DIt.  434. 


•^i 


"Thethree^^  *'  First,  If  the  words  are  so  used  that  on  the  whole  ^^'^^J 
oertainties.  /% «  ^^^  ought  to  be  construed  as  imperative  or  certain ;  ^^k 
^  ^  "  Secondly,  If  the  subject-matter  of  the  recommenda-  ^M 
"  tion  or  wish  be  certain ;  and.  Thirdly,  If  the  objects  ^^ j 
"  or  persons  intended  to  have  the  benefit  of  the  recom-  '  '^a 
"  mendation  or  wish  be  also  certain.  For  example, —  ^on 
"If  a  testator  gives  ;^iooo  to  A.,  desiring,  wishing, 
"recommending,  or  hoping  that  A.  will,  at  his  death, 
"  give  the  same  sum,  or  any  part  of  it,  to  B.,  it  is  con- 
"  sidered  that  B.  is  an  object  of  the  testator's  bounty 
"and  A  a  trustee  for  him.  So,  again,  if  a  testator 
"  gives  the  residue  of  his  estate,  after  certain  purposes 
"  are  answered,  to  A.,  recommending  A.,  after  his  death, 
"  to  give  it  to  his  own  relations,  or  such  of  his  own  rela-  t^" 
"  tions  as  he  shall  think  most  deserving,  or  as  he  shall     .Js^j^j^ . 


'•V, 
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"  choose,  it  has  been  considered  that  the  residue  of  the 
"  property,  though  a  subject  to  be  ascertained,  and  the 
"relations  to  be  selected,  though  persons  to  be  ascer- 
"tained,  are  nevertheless  so  clearly  and  certainly  as- 
*"  certainable,  so  capable  of  being  made  certain,  that  the 
"  rule  is  applicable  to  such  cases,  and  that  a  valid  trust 
"is  created." 

"  On  the  other  hand,  (i.)  if  ^^^  giver  accompanies  his  no  tnwt  if 
*' expression  of  wish  or  request  by  other  words  from  of tSyoneor^* 
/'  "  which  it  is  to  be  collected  that  he  did  not  intend  the  more  of  the 

three 

"  wish  to  be  imperative  ;  or  (2.)  if  it  appears  from  the  certaintiee.". 

"  context  that  the  first  taker  was  intended  to  have  a 

"  discretionary  power  to  withdraw  any  indefinite  part  of 
Z,  **the  subject  from  the  object  of  the  wish  or  request ;  or 

"  (3.)  if  the  objects  are  not  such  as  may  be  ascertained 
3  "  with  sufl&cient  certainty,  it  has  been  held  that  no  trust 

"  is  created.     Thus,  the  words  *  free  and  unfettered,' 

*  accompanying  the  strongest  expression  of  request,  were 
"  held  to  prevent  the  words  of  request  being  imperative. 
"  Any  words  by  which  it  is  expressed,  or  from  which  it 
"  may  be  implied,  that  the  first  taker  may  apply  any 
''indefinite  part  of  the  subject  to  his  own  use,  are  held 
"  to  prevent  the  subject  of  the  gift  from  being  considered 
**  certain ;  and  a  vague  description  of  the  object,  that 
"is,  a  description  by  which  the  giver  neither  clearly 
''defines  the  object  himself,  nor  names- a  distinct  class 
^ont  of  which  the  first  taker  is  to  select,  or  which 
"  leaves  it  doubtful  what  interests  the  objects  are  to  take, 

*  will  prevent  the  object  from  being  certain  within  the 
'meaning  of  the  rule,  and  in  such  cases  we  are  told  that 
^  the  question '  never  turns  upon  the  grammatical  import 

*  of  words — they  may  be  imperative,  but  not  necessarily 
'"so;  the  subject-matter,  the  situation  of  the  parties, 
'and  the  probable  intent  must  be  considered'"  (t). 

(t)  Kmiffkt  T.  Knight,  3  Bear.  172;  ii  C.  ft  F.  513;  MtggUon  t. 
JKaorc,  2  Yes.  Jr.  632  ;  Bernard  ▼.  MinihuUj  JohDton,  276  ;  In  re  Bond, 
Ok  T.  ffawet,  L.  R.,  4  Ch.  Div.  238. 
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charged  bankrupt's  assignment  of  his  expectation  of  a 
surplus,  in  the  administration  of  his  estate,  does  not 
confer  on  the  assignee  any  right  to  interfere  in  that 
administration  (s). 

VI.  Tt^ats,^  Sixthly,  It  remains  to  consider  the  constituents  of  a 
valid  trust,  or  the  elements  required  for  its  creation. 
Now,  no  particular  form  of  expression  is  necessary  to 
the  creation  of  a  trust,  if,  on  the  whole,  it  can  be 
gathered  that  a  trust  was  intended.  There  are  many 
cases,  arising  chiefly  under  wills,  in  which  it  is  very 
diflBcult  to  determine  whether  or  not  a  trust  was  in- 
tended to  be  created.  "  As  a  general  rule,"  observes 
Lord  Langdale,  "it  has  been  laid  down  that  when 
"  property  is  given  absolutely  to  any  person,  and  the 
"  same  person  is  by  the  giver  who  has  power  to  com- 
"  mand,  recommended,  or  entreated,  or  wished  to  dispose 
"of  that  property  in  favour  of  another,  the  recom- 
"  mendation,  entreaty,  or  wish  shall  be  held  to  create 
"  a  trust : — 

"The  three  4      " Mrst,  If  the  words  are  so  used  that  on  the  whole 

certainties.  /% «  ^^^  ought  to  be  coustrued  as  imperative  or  certain ; 

^  ^  "  Secondly,  If  the  subject-matter  of  the  recommenda- 

"  tion  or  wish  be  certain ;  and.  Thirdly,  If  the  objects 

^   "  or  persons  intended  to  Jiave  the  benefit  of  the  recona- 

^  *  "  mendation  or  wish  be  also  certain.     For  example, — 

"If  a  testator  gives  ;^iooo  to  A.,  desiring,  wishing, 

"recommending,  or  hoping  that  A.  will,  at  his  death, 

"  give  the  same  sum,  or  any  part  of  it,  to  B.,  it  is  con- 

"  sidered  that  B.  is  an  object  of  the  testator's  bounty 

"and  A.  a  trustee  for  him.    So,  again,  if  a  testator 

"  gives  the  residue  of  his  estate,  after  certain  purposes 

"  are  answered,  to  A.,  recommending  A.,  after  his  death, 

"  to  give  it  to  his  own  relations,  or  such  of  his  own  rela- 

"  tions  as  he  shall  think  most  deserving,  or  as  he  shall 

(«)  £z  parte  Sheffield,  in  re  Auttin,  lo  Cb.  DIt.  434. 
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"choose,  it  has  been  considered  that  the  residue  of  the 
"  property,  though  a  subject  to  be  ascertained,  and  the 
"relations  to  be  selected,  though  persons  to  be  ascer- 
"tained,  are  neyertheless  so  clearly  and  certainly  as- 
*'  certainable,  so  capable  of  being  made  certain,  that  the 
"rule  is  applicable  to  such  cases,  and  that  a  valid  trust 
"is  created." 

**  On  the  other  hand,  (i.)  if  tte  giver  accompanies  his  no  truit  if 
"expression  of  wish  or  request  by  other  words  from  JJ^y^^J^"^* 

/'  "which  it  is  to  be  collected  that  he  did  not  intend  the  more  of  the 
"wish  to  be  imperative;  or  (2.)  if  it  appears  from  the  certainties.'*, 
"context  that  the  first  taker  was  intended  to  have  a 
"  discretionary  power  to  withdraw  any  indefinite  part  of 

;^.  ''the  subject  from  the  object  of  the  wish  or  request ;  or 
"(3.)  if  the  objects  are  not  such  as  may  be  ascertained 

3  'with  sufiBcient  certainty,  it  has  been  held  that  no  trust 
"is  created.     Thus,  the  words  'free  and  unfettered,' 

■  accompanying  the  strongest  expression  of  request,  were 
"held  to  prevent  the  words  of  request  being  imperative. 
"Any  words  by  which  it  is  expressed,  or  from  which  it 
"may  be  implied,  that  the  first  taker  may  apply  any 
"indefinite  part  of  the  subject  to  his  own  use,  are  held 
"  to  prevent  the  subject  of  the  gift  from  being  considered 
"certain;  and  a  vague  description  of  the  object,  that 
*b;  a  description  by  which  the  giver  neither  clearly 
"defines  the  object  himself,  nor  names  a  distinct  class 
"out  of  which  the  first  taker  is  to  select,  or  which 

*  leares  it  doubtful  what  interests  the  objects  are  to  take, 
'win  prevent  the  object  from  being  certain  within  the 
"mpaning  of  the  rule,  and  in  such  cases  we  are  told  that 

*  the  qnesUon '  never  turns  upon  the  grammatical  import 

■  oC  words — ^they  may  be  imperative,  but  not  necessarily 
"so;  the  subject-matter,  the  situation  of  the  parties, 
"md  the  probable  intent  must  be  considered'"  (t). 

<Q  Xs%A<  T.  Knight,  3  Bear.  172;  II  C.  ft  F.  513;  Megg%$on  t. 
Mtmu  2  Vea.  Jr.  632 ;  Bernard  ▼.  MvukuU,  Johnton,  276  ;  In  re  Bond, 
CirfcT.  Mawa,  L.  R.,  4  Ch.  Div.  238. 
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charged  bankrupt's  assignment  of  his  expectation  of  a 
surplus,  in  the  administration  of  his  estate,  does  not 
confer  on  the  assignee  any  right  to  interfere  in  that 
administration  {s). 

VI.  Tntits,-^       Sixthly,  It  remains  to  consider  the  constituents  of  a 
h4)w  creauu.     y^]^^  ^.j,yg|j^  ^j^  ^^^  elements  required  for  its  creation. 

Now,  no  particular  form  of  expression  is  necessary  to 
the  creation  of  a  trust,  if,  on  the  whole,  it  can  be 
gathered  that  a  trust  was  intended.  There  are  many 
cases,  arising  chiefly  under  wills,  in  which  it  is  very 
difficult  to  determine  whether  or  not  a  trust  was  in- 
tended to  be  created.  "  As  a  general  rule,"  observes 
Lord  Langdale,  ''it  has  been  laid  down  that  when 
•*  property  is  given  absolutely  to  any  person,  and  the 
**  same  person  is  by  the  giver  who  has  power  to  com- 
"  mand,  recommended,  or  entreated,  or  wished  to  dispose 
"of  that  property  in  favour  of  another,  the  recom- 
"  mendation,  entreaty,  or  wish  shall  be  held  to  create 
"  a  trust : — 

"Thethree^^      **  First ^  If  the  words  are  so  used  that  on  the  whole 

cerumties.  /% «  ^^^  ought  to  be  construed  as  imperative  or  certain ; 

^  ^  "  Secondly ^  If  the  subject-matter  of  the  recommenda- 

"  tion  or  wish  be  certain ;  and.  Thirdly^  If  the  objects 

^   "  or  persons  intended  to  have  the  benefit  of  the  recom- 

^  *  "  mendation  or  wish  be  also  certain.     For  example, — 

"If  a  testator  gives  ;^iooo  to  A.,  desiring,  wishing, 

"recommending,  or  hoping  that  A  will,  at  his  death, 

"  give  the  same  sum,  or  any  part  of  it,  to  B.,  it  is  con- 

"  sidered  that  B.  is  an  object  of  the  testator's  bounty 

"and  A.  a  trustee  for  him.    So,  again,  if  a  testator 

"  gives  the  residue  of  his  estate,  after  certain  purposes 

"  are  answered,  to  A.,  recommending  A,  after  his  death, 

"  to  give  it  to  his  own  relations,  or  such  of  his  own  rela- 

"  tions  as  he  shall  think  most  deserving,  or  as  he  shall 

(<)  £z  parte  Shefidd,  in  re  AtuUnf  lo  Cb.  DIt.  434. 
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**  choose,  it  has  been  considered  that  the  residue  of  the 
"  property,  though  a  subject  to  be  ascertained,  and  the 
"  relations  to  be  selected,  though  persons  to  be  ascer- 
"tained,  are  nevertheless  so  clearly  and  certainly  as- 
"  certainable,  so  capable  of  being  made  certain,  that  the 
"rule  is  applicable  to  such  cases,  and  that  a  valid  trust 
"is  created." 

"  On  the  other  hand,  (i.)  ^  ^^e  giver  accompanies  his  no  tmst  if 
" expression  of  wish  or  request  by  other  words  from  Jf ^y" neor*' 

/•  "which  it  is  to  be  collected  that  he  did  not  intend  the  more  of  the 
"  wish  to  be  imperative  ;  or  (2.)  if  it  appears  from  the  certainties.". 
"  context  that  the  first  taker  was  intended  to  have  a 
"  discretionary  power  to  withdraw  any  indefinite  part  of 

i.  "the  subject  from  the  object  of  the  wish  or  request ;  or 
"  (3.)  if  the  objects  are  Tiot  such  as  may  be  ascertained 

s3>  "  with  sufficient  certainty,  it  has  been  held  that  no  trust 
"  is  created.  Thus,  the  words  *  free  and  unfettered,' 
"  accompanying  the  strongest  expression  of  request,  were 
"  held  to  prevent  the  words  of  request  being  imperative. 
"Any  words  by  which  it  is  expressed,  or  from  which  it 
"may  be  implied,  that  the  first  taker  may  apply  any 
"indefinite  part  of  the  subject  to  his  own  use,  are  held 
"  to  prevent  the  subject  of  the  gift  from  being  considered 
"  certain ;  and  a  vague  description  of  the  object,  that 
"is,  a  description  by  which  the  giver  neither  clearly 
"defines  the  object  himself,  nor  names  a  distinct  class 
"out  of  which  the  first  taker  is  to  select,  or  which 
"  leaves  it  doubtful  what  interests  the  objects  are  to  take, 
"  will  prevent  the  object  from  being  certain  within  the 
"  meaning  of  the  rule,  and  in  such  cases  we  are  told  that 
"  the  question '  never  turns  upon  the  grammatical  import 
"  of  words — they  may  be  imperative,  but  not  necessarily 
"so;  the  subject-matter,  the  situation  of  the  parties, 
"  and  the  probable  intent  must  be  considered ' "  (t). 

it)  KmigJU  ▼.  Knight,  3  Bear.  172;  II  C.  ft  F.  513;  Meggiion  v. 
Moore,  2  Ves.  Jr.  632 ;  Bernard  v.  MinthuU,  Johnson,  276  ;  In  re  Bond, 
CoU  Y.  ffawMj  L.  R.y  4  Ch.  Div.  238. 
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(i.)Beoommen-  MrsUy,  The  words  of  recommendation  used  must  be 
Operative  *  ^  such  that,  upon  the  whole,  they  ought  to  be  construed 
i.e.,  certoin.  qq  imperative.  No  technical  words  are  necessary,  but 
the  testator's  words  "  willing  or  desiring  "  that  the  person 
on  whom  he  has  conferred  property  should  make  a  dis- 
position of  it  in  favour  of  certain  objects,  if  reasonably 
certain,  will  be  construed  as  imperative,  and  as  amotmt- 
ing  to  a  trust ;  so  also  the  words  and  phrases  "  wish 
and  request"  (u), "  have  fullest  confidence"  (t?), "  heartily 
beseech  "  (w), "  well  know  "  (x),  "  of  course  he  will  give  " 
(y),  are  all  taken  in  general  as  being  imperative. 


(2.)  Subject- 
matter  must 
be  certain. 


Secondly,  The  subject-matter  of  the  recommendation 
or  wish  must  be  certain.  Therefore  where,  as  in  Bug- 
gins  V.  Yates  (2),  a  testator  devises  real  property  to  his 
wife,  to  be  sold  for  payment  of  his  debts  and  legacies  in 
aid  of  his  personal  estate,  and  declares  that  he  does  not 
doubt  but  his  wife  would  be  kind  to  his  children,  aud  it 
is  insisted  that  this  constitutes  a  trust  of  the  personal 
estate  for  the  testator's  children,  the  court,  if  it  thinks 
that  these  words  give  a  right  to  no  child  in  particular, 
or  a  right  to  no  particular  part  of  the  estate,  will  hold 
that  the  clause  is  void  for  uncertainty.  Therefore  in 
Curtis  V.  Bippon  (a),  where  the  testator,  after  appointing 
his  wife  guardian  of  his  children,  gave  all  his  property 
to  her,  "  trusting  that  she  would,  in  fear  of  God  and  in 
love  to  the  children  committed  to  her  care,  make  such 
use  of  it  as  should  be  for  her  own  and  their  spiritual 
and  temporal  good,  remembering  always,  according  to 
circumstances,  the  Church  of  God  and  the  poor,"-^the 
court  held  that  the  wife  was  absolutely  entitled  to  the 


(u)  Godfreys,  Godfrey,  li  W.R  554;  Liddard  v.  lAddard,  28  Beav. 
266. 

(p)  ShovdJUm  ▼.  Shovdton,  32  Beav.  143.  But  see  LamU  v.  Eanui, 
L.  R.  6  Oh.  App.  597  ;  Hutchinnn  v.  Tennant,  S  Gh.  Div.  540 ;  Jknokins 
V.  Lord  Penrhyn,  4  App.  Ca.  51. 

(it)  Meredith  v.  ffeneage,  i  Sm.  553. 

(x)  Bardsfodl  v.  BardiweU,  9  Sim.  319. 

(y)  Robinton  v.  Smith,  Had.  A  Geld.  194. 

(f)  9  Mod.  122. 


(a)  5  Mad.  434. 
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property ;  for  there  was  no  ascertained  part  of  it  pro- 
vided for  the  children,  and  the  wife  was  at  liberty  to 
diminish  the  capital  either  for  the  Church  or  for  the 
poor;  consequently  there  was  no  trust  for  the  children. 
And  generally,  where  there  is  an  absolute  gift  of  pro- 
perty to  one  person,  and  a  recommendation  that  he  or 
she  should  give  to  a  certain  other  person  "  what  ahail 
he  left "  at  his  death,  "or  what  he  shcUl  die  possessed  of" 
the  subject  will  be  considered  uncertain  {b). 

Thirdly,  The  objects  or  persons  intended  to  have  the  3.  The  object 
benefit  of  the  recommendation  or  wish  must  be  certain.  JJJJjJi^ 
Thus,  in  Sale  v.  Moore  (e),  where  a  testator  bequeathed 
the  residue  of  his  property  to  his  wife,  not  doubting 
that  she  would  consider  his  near  relatioris,  as  he  would 
have  done  if  he  had  survived  her,  the  V.  C.  held  that 
the  objects  were  uncertain :  ''  Who  were  the  objects 
of  the  trust  ?  Did  the  testator,"  he  asked,  "  mean  re- 
lations at  his  own  death,  or  at  his  wife's  death  ? "  Of 
course,  in  such  a  case  as  Sale  v.  Moore,  another  Vice- 
chancellor  might  (and  probably  would)  arrive  at  the 
conclusion  that  the  testator's  next  of  kin  at  the  time 
of  his  wife's  death,  regarded  as  the  date  of  his  own 
death,  were  the  beneficiaries  intended ;  and  in  that  case, 
the  objects  being  certain,  the  trust  over  after  the  wife's 
life-interest  would  take  effect. 

The  tendency  of  the  later  decisions  is  against  con-  Leaning 
struing  precatory  or  recommendatory  words  as  trusts.  JSSng  preo»- 
If,  therefore,  the  giver  accompanies  his  expression  of  ^JJ^I**'^* " 
wish  or  request  by  other  words,  from  which  it  is  to  be 
collected  that  he  did  not  intend  the  wish  to  be  impera- 
tive, or  if  it  appears  from  the  context  that  the  first 
taker  was  intended  to  have  a  discretionary  power  to 
withdraw  any  part  of  the  subject  from  the  object  of 

{b)  Pope  V.  Pope,  10  Sim.  i  ;  Orccn  ▼.  Mju-eden,  I  Drew.  646  ;  Con- 
daUe  y.  £uU,  3  De  G.  &Sm.  411. 
(c)  1  Sim.  534. 
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the  wish  or  request,  or  where  the  motive  by  which  the 
giver  was  actuated  is  stated,  no  trust  will  be  created  (d). 
So  where  there  was  a  gift  of  stock  to  a  person,  and 
there  was  added  parenthetically,  to  enable  him  to 
assist  such  children  of  my  deceased  brother  cts  he  may 
find  deserving  of  encouragement,  it  was  held  an  ab- 
solute bequest,  and  that  no  trust  was  created  for  the 
children,  or  in  fact  intended  to  be  created  («). 

If  trust  be  But  the  legatee  or  devisee  does  not  always  take 

S'otTaUdiy^''*  beneficially  where  the  court  fails  to  find  a  valid  trust; 
created,  it       ^or  in  fact  docs  he  usually  take  beneficially ;  on  the  con- 

enores  for  the  ,..  i«ii-i.^  .1  <»i 

benefit  not  of  trary,  he  IS  m  general  excluded  in  favour  either  of  the 
but  oTthe*'  l^eir  or  of  the  next  of  kin  of  the  testator,  according  as 
heir-»t^-Uw^^  ^^®  property  is  real  estate  or  is  personal  estate.  And 
it  is  not  necessary,  in  order  to  exclude  the  legatee  ori 
devisee  from  taking  the  beneficial  interest,  that  there 
should  be  a  valid  or  efiectual  trust ;  it  is  only  necessary 
that  it  should  clearly  appear  that  a  trust  was  intended! 
BriggsY.  Therefore  where,  in  Brings  v.  Penny  (/),  the  testatrix, 
after  giving,  among  other  legacies,  a  sum  of  ;^3000 
to  Sarah  Penny,  and  in  addition  a  like  sum  of  ;^3000 
for  the  trouble  she  would  have  as  executrix,  bequeathed 
all  her  residuaiy  personal  estate  to  the  said  Sarah 
Penny,  **  well  knowing  that  she  will  make  a  good  use, 
"  and  dispose  of  it  in  a  manner  in  accordance  with  my 
"  views  and  wishes," — it  was  held  by  Lord  Truro  that 
Sarah  Penny  did  not  take  the  residue  for  her  own 
benefit  "  There  is  nothing,"  said  his  Lordship,  "  on 
**  the  face  of  the  words  which  implies  that  no  trust  was 
"  intended ;  *  views  and  wishes '  mean  '  designs  and 
"  desires ; '  and  the  expression  of  confidence  that  Miss 
"  Penny  would  dispose  of  the  property  in  a  manner  in 

{d)  ffoworth  ▼.  DeweUy  29  Beay.  18 ;  Lamhe  y.  Eamei,  L.  R.  10  Eq. 
267 ;  and  see  Mu9»oorU  Bank  v.  Baynor,  7  App.  Ca.  321. 

(e)  Benton  v.  Whittam,  5  Sim.  22  ;  and  see  Boicbotham  ▼.  Dunnett,  8 
Ch.  Div.  430. 

if)  3  Mac.  &  G.  546  ;  and  see  In  re  Pleetvfood,  Sidgreava  v.  Brewer, 
15  Ch.  Diy.  594. 


Penny. 
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"accoidance  with  the  testatrix's  designs  or  desires, 
"  appears  to  me  to  amount  to  a  declaration  that  Miss 
"  Penny  was  to  hold  the  property  for  that  purpose,  or, 
"  in  other  words,  upon  trust ;  and  if  so,  that  is  sufficient 
"  to  exclude  Miss  Penny  from  taking  the  benefiaiai  interest. 
**  Once  establish  that  a  trust  vxis  intended^  and  the  legatee 
"  cannot  take  benejidaily.  If  a  testator  gives  upon  trust, 
''  though  he  add  not  a  syllable  to  denote  the  objects  of 
"  that  trust,  the  legatee  is  exduded  and  the  next  of  kin  take. 
''Now  in  this  case,  the  fact  that  besides  a  legacy  of 
";^3000  another  legacy  is  expressly  given  to  Miss 
"  Penny,  '  in  addition,  for  the  trouble  she  will  have  in 
"  acting  as  my  executrix,'  clearly  shows  that  Miss  Penny 
"was  not  intended  to  take  the  residue  beneficially; 
"  because  if  Miss  Penny  was  to  take  the  whole  residue 
*' beneficially,  the  testatrix  could  have  no  object  in 
"taking  out  of  that  residue  the  legacy  of  ;^3000  for 
"  her  trouble;  in  fact,  that  legacy  is  only  consistent  with 
''  the  hypothesis,  that  the  whole  residue  was  not  to  be 
"  taken  beneficially  "  (^  ). 

Where  property  (real  or  personal)  is  given  by  will  to  vn.  Secnt 
a  trustee,  or  being  personal,  is  bequeathed  to  or  vests  in  and  when  not 
the  executor,  and  there  is  nothing  on  the  face  of  the  e"»*w««d- 
will  suggesting  that  the  beneficial  interest  is  to   be 
taken  by  such  trustee  or  executor,  and,  d,  fortiori,  if  the 
contrary  intention  appears  on  the  face  of  the  wUl,  then 
the  beneficial  interest  is  undisposed  of  by  the  will,  and 
a  further  writing  to  be  executed  as  a  wiU  is  necessary 
to  dispose  of  the  beneficial  interest ;  and  therefore  no 
trust  declared  by  word  of  mouth  only,  or  even  declared 
by  writing  (unless  such  writing  is  duly  executed  and 
attested  as  a  will,  or,  being  in  existence  at  the  date  of,  is 
incorporated  in,  the  will),  is  permitted  to  be  valid  (A) ; 

ig)  Langley  ▼.  Thcma9,  6  De  G.  M.  k  O.  645 ;  Bernard  v.  MinthvU, 
Johnt.  276 ;  and  distiDg.  SUad  v.  MeUor,  L.  R.  5  Ch.  Div.  225. 

(A)  AdUngton  v.  Conn,  3  Atk.  141  ;  MwMuton  v.  Brcwn,  6  Ves.  52 ; 
AUen  T.  Maddoekj  ii  Mot.  P.  C.  427  ;  Singleton  v.  Timlimm,  3  App. 
Ca.  404. 
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but  the  property  attempted  to  be  subjected  to  such 
ineffective  trust  will  go,  so  far  as  it  consists  of  real 
estate,  to  the  heir-at-law  or  residuary  devisee,  and,  so 
far  CU3  it  consists  of  personal  estate,  to  the  next  of  kin 
or  residuary  legatee.  On  the  other  hand,  if  the  legal 
devisee  or  executor-legatee  appears  on  the  face  of  the 
will  to  be  intended  to  take  the  beneficial  interest  also, 
then,  as  a  general  rule,  no  parol  evidence  to  contradict 
or  vary  the  plain  effect  of  the  will  is  admissible.  But 
to  this  general  rule  there  is  one  great  exception,  namely, 
the  usual  exception  on  the  ground  of  fraud,  viz.,  that 
parol  evidence  may  be  admitted  to  prove  a  fraud  on  the 
part  of  such  devisee  or  legatee  in  procuring  the  gift 
to  be  made  to  him  for  his  own  benefit  by  the  will,  in 
that  he  undertook  a  certain  secret  trust,  and  that  such 
undertaking  on  his  part  was  the  cause  of  the  will  being 
made  as  it  is  made ;  and  in  that  case  the  court  will 
enforce  discovery  of  the  secret  trust ;  and  if  it  find  the 
secret  trust  lawful,  it  will  decree  execution  thereof;  and 
if  it  find  the  secret  trust  unlawful,  it  will  give  the 
property,  if  real,  to  the  heir-at-law  or  residuary  devisee, 
and  if  personal,  to  the  next  of  kin  or  residuary  legatee 
of  the  testator  (i) ;  and  the  court  will  also,  if  necessary, 
sever  when  it  can  the  lawful  trust  from  the  unlawful 
one  (;).  But  if  no  trust  is  imposed  by  the  will,  and  no 
communication  was  made  in  the  testator's  lifetime  to 
the  devisee  or  legatee,  the  devise  or  bequest  will  be 
good,  although  the  devisee  or  legatee  may,  notwithstand- 
ing the  absence  of  legal  obligation,  be  disposed  from  the 
bent  and  impulse  of  his  own  mind  to  carry  out  what 
he  believes  to  have  been  the  testator's  wishes  (k), 

yiii.  Pawert       There  remains  to  be,  eighthly,  considered  a  class  of 
Iru^^^itieT'  ^^^^»  ^^  which  powers  are  given  to  persons  accompanied 

(t)  Strickland  v.  Aldridge,  9  Ves.  519. 
ij)  Re  Birkett,  9  Ch.  Div.  576. 

(*)  Lewin  on  Truete,  5th  edition,  52 ;  CuUen  v.  AUomey-OenenU,  L. 
R.  I  H.  L.  190 ;  Moiobotham  v.  Dunnett,  8  Ch.  Div.  430. 
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with  sucli  words  of  recommendation  in  favour  of  certain  wue,  trusu 
objects  as  to  render  them  powers  in  the  nature  of  trusts;  (or*un<fcV^the 
so  that  the  failure  of  the  donees  to  exercise  such  powers  <Ji»gttise)  of 

powers. 

in  favour  of  the  intended  objects  will  not  turn  to  their 
prejudice,  for  the  court  will  take  upon  itself  the  duties 
of  the  donees  of  such  powers  (Q.  It  is  perfectly  clear 
that  where  there  is  a  mere  power  of  disposing,  and  that 
power  is  not  executed,  this  court  cannot  execute  it  (m). 
It  is  equally  clear  that  wherever  a  trust  is  created,  and 
the  execution  of  that  trust  fails  by  the  death  of  the 
trustee  or  by  accident^  this  court  wiU  execute  the  trust 
(s).  But  there  is  not  only  a  mere  trust  and  a  mere 
power,  but  there  is  also  known  to  the  court  a  power 
which  the  court  considers  as  partaking  so  much  of  the 
nature  and  qualities  of  a  trust,  that  if  the  person  who 
has  the  power  does  not  discharge  the  duty  which  that 
power  imposes,  the  court  wiU  dischai^e  the  duty  in  his 
place  {oy     For  example :' — 

In  Burrough  v.  Phileox  (p),  where  a  testator,  after  ^urrou^A  v. 
giving  life-interests  in  certain  stock  and  real  estate  to  ^Wequai  to 
his  two  children,  with  remainder  to  their  issue,  declared  J^^^^^^'Jj*^**** 
that  in  case  his  two  cbildrea  should  both  die  without  tdection. 
leaving  lawful  issue,  the  survivor  of  his  two  children 
should  have  power  to  dispose  by  will  of  the  real  and 
personal  estate,  **  amongst  my  nephews  and  nieces 
or  their  children,  either  all  to  one  of  them,  or  to  as 
many  of  them  as  my  surviving  child  shall  think  pro- 
per,"— ^it  was  held  by  Lord  Cottenham  that  a  trust 
was  created  in  favour  of  the  testator's  nephews  and 
nieces  and  their  children,  subject  to  a  power  of  selee- 
tion  and   distribution  in  the  surviving  child  of  the 
testator.    "  When  there  appears,"  observes  his  Lordship, 


ro  Qud€^,WorikingUm,  sDeO.  &Sm.  389;  /aod v. /awi,  32 Beav. 242. 
(a»)  Brewn  v.  Higg%,  8  Ves.  570.  (n)  Ibid. 

(0)  Ihid,,  8  V«8. 561 ;  TjoeadaU  v.  Tuetdale,  7  Ch.  Div.  633 ;  Wheeler 
V.  Warner,  i  S.  &  S.  304.  (p)  $  My.  ft  Cr.  72. 
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"  a  general  intention  in  favour  of  a  class  and  a  par- 
"ticular  intention  in  favour  of  individuals  of  that 
''  class,  and  who  are  to  be  selected  by  another  person, 
"  and  the  particular  intention  fails  from  that  selection 
"  not  being  made,  the  court  will  carry  into  effect  the 
"  general  intention  in  favour  of  the  class." 

SaXuwbury  v.         So  again,  in  Scdushwry  v.  Denton  (j),  where  a  testator 

wmeeffect?  ^y  ^^^  8^^®  *  ^^^^  ^°  ^  **  *^®  disposal  of  his  widow 
by  her  will,  therewith  to  apply  a  part  for  charity,  the 
remainder  to  be  at  her  disposal  among  my."  relations, 
in  such  proportions  as  she  may  be  pleased  to  direct ; " 
and  the  widow  died  without  exercising  the  power  of 
determining  the  proportions  in  which  each  beneficiary 
was  to  take, — the  court  held  that  the  bequest  was 
not  void  for  uncertainty,  but  that  the  fund  should  be 
divided  in  moieties,  one  of  such  moieties  to  be  for 
charitable  purposes,  and  the  other  moiety  to  be  for 
such  of  the  testator's  relatives  as  were  capable  of 
taking  within  the  statutes  of  distribution  (r). 

The  shares  of  The  case  lastly  before  referred  to  shows,  that  when 
areequaiT  *^  equity  executes  an  unexecuted  power-trust  or  trust- 
power  of  this  sort,  she  applies  her  own  maxim,  that 
equality  is  equity,  and  divides  the  property  equally ; 
although  the  trustee,  if  he  had  chosen  to  exercise  the 
power,  might  have  used  a  discretion  to  give  unequal 
shares  {a). 

IX.  Liabuuy  A  cestui  quc  trust  is  the  peculiar  favourite  of  courts 

toMe^to  tke^  of  equity,  and  equity  has  sought  by  the  most  stringent 

^M*rSi«c-  ^^®  ^  protect  a  cestui  que  trust  against  the  malafdes 

money,  where  or  carelessness  of  his  trustee.     In  furtherance  of  this 

eettuiaque  object,  the  doctrlnc  was  early  established  in  equity. 


truttent. 


that  if  a  trustee  for  sale  had  to  pay  over  the  purchase- 

(9)  3  K.  &  J.  529. 

(r)  Little  r.  Neil,  10  W.  R.  592 ;  Gough  v.  Btdi,  16  Sim.  45. 

(«)  Willii  V.  Kymer,  9  Ch.  Div.  187. 
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money  to  other  persons  in  given  shares,  the  purchaser 
was  bound  to  see  that  the  trustee  applied  the  purchase- 
money  accordingly,  unless  the  instrument  by  which 
the  trust  was  created  contained  a  declaration  that  the 
trustee's  receipt  should  be  a  good  discharge ;  and  in 
the  absence  of  such  a  declaration,  the  purchaser  was 
himself  responsible  for  the  misapplication  of  the  money. 
But  as  this  rule  bore  very  hardly  on  purchasers,  and 
was  in  the  way  of  that  unfettered  disposition  of 
property  which  the  law  so  much  encourages,  several 
legislative  Acts  have  been  from  time  to  time  passed 
with  the  object  of  relieving  the  purchaser  of  this 
most  onerous  liability.  It  will  be  profitable,  firstly,  to 
state  the  old  rules  by  which  the  purchaser's  liability 
was  regulated,  and  then  to  state  the  provisions  and 
applicability  of  the  various  statutes. 

1.  It  being  the  general  rule  that  personalty  con-  (zOPenoiuaty, 
stitntes  the  natural  and  primary  fund  for  the  payment  ^5ne»ted' 
of  the  debts  of  the  testator,  the  purchaser  of  the  whole 

or  any  part  of  the  personal  estate  was  not  bound  to 
Bee  that  the  purchase-money  for  it  was  applied  by  the 
executors  in  discharge  of  the  debts  (t).  But  even  in 
this  case,  if  there  was  any  fraud  or  participation  in 
fraud  on  the  part  of  the  purchaser,  he  would  not  be 
exonerated ;  eg.  where  an  executor  disposes  of  his 
testator's  assets  in  payment  of  a  debt  of  his  own,  and 
the  purchaser  knows  of  such  intended  misapplication 
beforehand  (t^). 

2.  Where  real  estate  is  devised  to  trustees  upon  /a.)  Realty,— 
trust  to  sell  for  the  payment  of  debts  or  of  debts  and  ihir^^fSJ  ply- 
legacies  generally,  or  iT  the  lands  are  merely  charged  m«|»J  <>*  debts 
with  such  payment,  the  purchaser  was  exonerated  (i?).    generaUy,— 

purchaser 

(0  EwT  V.  Corhet,  2  P.  W.  149 ;  Keane  v.  BobarU,  4  Mad.  356.  «onera 

(«)  BiU  V.  Simpson f  7  Ves.  152  ;  and  aee.PearMon  v.  /Scott,  9  Ch.  Div. 

198 ;  /ones  t.  SlOvntur,  x6  Ch.  Div.  577  ;  In  re  Cope,  Cope  t.  Cope, 

16  Ch.  Div.  49. 
(v)  IlUoi  V.  Menyman,  i  L.  C.  64 ;  Jebb  v.  Abbot,  cited  Co.  Litt. 

290  6. ;  Dowling  v.  Hudeon,  17  Beav.  248. 
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(6.)  Trust  for 
payment  of 
certain  debts 
or  legacies, 
only,— pur- 
chaser not 
exonerated. 


3.  But  if  the  trust  directed  lands  to  be  sold,  or  if 
the  will  contained  a  charge  upon  the  lands  for  the 
payment  of  certain  debts,  mentioning  in  particular  to 
whom  those  debts  were  owing,  or  if  there  was  a  trust 
or  a  charge  for  the  payment  of  lep;acies  oy  ftf^puifcjfl^ 
only,  the  purchaser  was  bound  to  see  to  the  proper 
application  of  the  purchase-money  (w). 

Secondly,  The  provisions  of  the  successive  statutes 
bearing  upon  the  matter  have  been  as  follows  :-^ 

(i.)  By  Stat  22  &  23  Vict.,  c.  35,  s.  23,  it  was 
^&  23^vbt!t'  enacted  that  "  the  hand  fide  payment  to,  and  the  re- 
o- 35.— p«r-  ceipt  of,  any  person  to  whom  any  purchase  or  mortgage 
gage  money  money  shall  be  payable  upon  any  express  or  implied 
**°  ^*  trust,  shall  effectually  discharge  the  person  paying  the 

same  from  seeing  to  the  application  or  being  answer- 
able for  the  misapplication  thereof,  utUcss  the  earUTary 
shcdl  he  easpresdy  declared  by  the  instrument  ereaiiTig  the 
trust  or  security  "  (a?).  This  statute  applied  only  to  in- 
struments executed  on  or  after  the  13  th  August  1 8  *;q. 
being  the  date  when  the  Act  came  into  operation! 


Lord  St. 


Lord  Cran- 
worth's  Act, 
23  &  24  Vict., 
c.  I45t— any 
trust  money 
whatsoerer. 


(2.)  By  Stat.  23  &  24  Vict,  c.  145,  s.  29,  it  is 
further  enacted,  that  **  the  receipt  in  writing  of  any 
trustees  or  trustee  for  any  money  payable  to  them  or 
him  by  reason  or  in  the  exercise  of  any  truats  or 
powers  reposed  or  vested  in  them  or  him,  shall  be  a 
suf&cient  discharge  for  the  money  therein  expressed 
to  be  received,  and  shall  effectually  exonerate  the  per- 
sons paying  such  money  from  seeing  to  the  applica- 
tion thereof,  or  from  being  answerable  for  any  loss  or 
misapplication  thereof."  This  statute  applied  only  to 
instruments  coming  into  operation  on  or  after  the 
28th  August^ 60,  being  the  date  when  the  Act  itself 
came  into  operSSon. 


(10)  Elliot  Y.  Merrymanf  i  L.  0. 64 ;  Johnson  y.  Kennettf  3  My.  k  K.  630. 
Iz)  Bennett  v.  Lytton,  2  J.  &  H.  158. 
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(3.)  By  Stat.  44  &  45  Vict,   c   41,  s.    36,  " the  ConyeyaticiDg 
receipt  in  writing  of  any  trastees  or  trustee  for  any  45^^10*.' 0^41, 
money,  securities,  or  other  personal  property  or  effects,  ""J-g'^iecu- 
payable,  traflSterbble,  or  aeiivera^le  to  "them  or  him  ritioe,  &c 
under  ant  trust  or  power,  shall  be  a  sufl&cient  dis- 
charge for  the  same,  and  shall  effectually  exonerate 
the  person  paying,  transferring,  or  delivering  the  same 
from  seeing  to  the  application  or  being  answerable  for 
any  loss  or  misapplication  thereof."     Moreover,  this 
section  of  the  Act  applies  to  all  trusts  whensoever 
created,  and  whether  before  or  after  the  Act. 

Since  the  changes   successively  effected  by  these  General  oon- 
enactments,  questions  as  to  the  power  to  give  receipts,  IcS,— t£it*** 
and  as  to  the  purchaser's  liability  to  see  to  the  appU-  i]*nj*^^^f ' 
cation  of  his  purchase-money,  have  became  of  less  and  casei  exoner- 
less  practical  importance.     And  having  regard  to  the  ^  ^  ' 
comprehensive   character  of  the  latest  of  the  three 
statutes,  and  to  the  fact  of  its  being  retrospective,  the 
better  opinion  would  seem  to  be,  that  a  bond  fide  pur- 
chaser paying  his  purchase-money  to  the  trustee  and 
obtaining  his  written  receipt  for  same,  and  not  know- 
ingly participating  in  any  fraud  of  the  trustee's,  is  now 
in  {dl  cases  exonerated  from  seeing  to  the  application 
of  his  purchase-money ;  and  that  he  need  not  in  any 
case,  so  far  as  regards  charges  of  specified  debts  or  of 
legacies  and  annuities,  have  recourse  to  the  provisions 
contained  in  the  54^h  section  of  4)he  same  Act  for  the 
discharge  of  such  4,ncumbranGe8  upon  a  sale  (y).     It  ^ 

might  still  be  prudent,  however,  to  require  the  specified 
creditors,  and  the  legatees  and  annuitants  who  have 
charges  on  the  land,  to  concur  in  the  conveyance  for 
the  purpose  of  releasing  their  charges  (2). 

And  it  appears  to  be  still  most  necessary  in  all 


(y)  See  defiDition  ot  Incumbrance»t  sec.  2  of  the  ConyeyaDciDg  Act,  i88i. 
(«)  Wm».  Real  ABeete,  p.  90 ;  and  see  Dart's  V.  &  P.  4th  ed.  p.  564. 
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ProTidedhe  cases  that  the  purchaser  should  ascertain  that  the 
thTtruT'"*™  person  professing  to  sell  as  trustee  or  assuming  to 
veador.  exercise  that  "  trust  or  power  "  which  is  referred  to  in 

the  last-mentioned  Act,  is  in  fact  the  trustee  or  other 
person  authorised  for  that  purpose  or  invested  with 
such  trust  or  power, — a  question  not  always  very  easy 
to  determine,  but  the  answer  to  which  is  to  be  gathered 
primarily  from  the  words  of  the  trust  instrument,  and, 
secondly,  from  the  provisions  in  that  behalf  contained 
in  Lord  St  Leonards'  Act  above  cited,  which  distin* 
guishes  the  cases  in  which  the  trustee  of  the  will  is 
to  be  the  vendor  from  those  cases  in  which  the  executor 
is  to  be  the  vendor, — ^in  the  absence  of  a  properly 
qualified  beneficiary  entitled  and  able  to  seU:  s^  the 
trustee  being  made  the  vendor  where  the  charged  lands 
are  devised  to  him  in  fee-simple  or  for  other  the  testa- 
tor's whjoh  estate  therein,  and  the  executor  being  made 
the  vendor  in  all  other  cases.  But,  riota  bene,  the  word 
"  executor  "  in  Lord  St  Leonards'  Act  does  not  include 
^the  word  ''administrator"  (a),  and  that  defect  is  nft 
yet  supplied  by  any  legislation  (b). 

(a)  Sea  In  re  Clay  v.  TeOey,  i6  Ch.  Div.  3 ;  /«  re  Cbpe,  Copey.  Cope, 
16  Cb.  Div.  49,  and  the  cases  cited  in  the  argument  in  these  two  cases. 

(6)  See  Conveyancing  Act,  1881  (44  &  45  Vict.,  c  41),  s.  38;  also 
the  Settled  Land  Act,  1882  (45  &  46  Viot,  c.  38),  s.  40. 
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CHAPTER  III. 

EXPRESS    PUBUC    [OR   CHARITABLE]    TRUSTS. 

Charities  are  in  general  highly  favoured  in  the  law,  charities 
and  charitable  gifts  have  accordingly  sometimes  the^iJ^w?  ^^ 
received  a  more  liberal  construction  than  gifts  to 
individuals.  But  in  certain  other  respects  charities 
are  treated  on  the  same  level  as  private  individuals  ; 
and  in  one  respect  to  be  hereafter  specified,  charities  are 
treated  with  some  little  disfavour.  We  shall  consider 
those  various  respects  in  the  order  above  enumerated. 

iKrsUy,   Charities  are   sometimes   favoured   above  ?•  R;«pect» 

.  V   -J     1  in  which 

mOlViaaalS  : charities  are 

faronped,— 

(i.)  Thus,  if  the  testator  has  expressed  an  absolute  (i.)  General 
intention  to  give  a  legacy  to  charitable  purposes,  but  J^^g^^**"*^**^' 
lie  has  left  uncertain,  or.  to  some  future  act,  the  mode 
by  which  his  intention  is  to  be  carried  into  effect,  the 
Court  of  Chancery,  if  no  mode  is  pointed  out,  will  of 
itself  supply  the  defect  and  enforce  the  charity  (a). 
SoicL  benCy  that  the  cestui  que  tncsty  if  a  private  indi- 
vidual, would,  in  such  a  case,  lose  the  benefit  of  the 
trust,  on  the  ground  of  uncertainty  in  the  object. 

It  is,  in  fact^  a  well-established  principle  that  if  the  if  gift  be  for 
hequest  be  for  a  charity,  it  matters  not  how  uncertain  ^uSec^atT 
the  persons  or  the  objects  may  be,  or  whether  the  per-  it»taiievenu. 
sons  who  are  to  take  are  in  esse  or  not,  or  whether  the 
legatee  be  a  corporation  capable  in  law  of  taking  or  not, 

(a)  Pocock  Y.  AU.-Cfen,,  L.  R  3  Ch.  Div.  342. 
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or  whether  the  bequest  can  be  carried  into  operation 
or  not ;  for  in  all  these  and  the  like  cases,  the  Court  of 
Chancery  will  treat  it  as  a  valid  charitable  bequest, 
and  will  dispose  of  it  for  such  charitable  purposes  as 
it  shall  think  fit  For  example,  if  a  man  bequeaths  a 
sum  of  money  to  such  charitable  uses  as  he  shall 
direct  by  codicil  annexed  to  his  will  or  by  note  in 
writing,  and  he  leaves  no  direction  by  codicil  or  note 
in  writing,  the  Court  of  Chancery,  applying  the  rule 
that  the  nomination  of  the  particular  objects  is  only 
the  mode,  and  the  gift  to  the  charity  the  substance, 
of  the  testamentary  disposition,  will  carry  into  effect 
But  the  object  ^^^  general  intention  of  charity.  But  the  object  must 
tincti^oharit-  ^®  distinctly  charitable  in  order  to  the  court  construing 
»bie.  it  in  that  favourable  way  (6) ;  and  therefore  where  the 

bequest  may,  in  conformity  to  the  express  words  of  the 
will,  either  be  disposed  of  in  charity  of  a  discretionary 
private  nature,  or  be  employed  for  any  general,  bene- 
volent, or  useful  purpose,  or  for  any  general  purpose 
whether  charitable  or  otherurise,  or  for  charitable  or 
other  general  purposes  at  discretion,  the  bequest  will 
be  void,  as  being  not  exclusively  charitable,  and  also 
too  general  and  indefinite  for  the  Court  of  Chancery 
to  execute.  Therefore  if  a  testator  makes  a  bequest  to 
trustees  for  such  benevolent,  religious,  and  charitable 
purposes,  or  for  such  charitable  or  public  purposes, 
as  they  should  in  their  discretion  approve  of,  the 
legacy  cannot  be  supported,  and  the  property  devolves 
on  the  next  of  kin  of  the  testator  (c). 

(la.)  Doctrine       (lo)  Where  the  literal  execution  of  the  trusts  of 

of  Cjf'pret, 

(6)  Charities  are  the  objects  specified  as  such  in  the  stat.  43  Eliz., 
c.  4,  and  such  other  objects  as  the  courts  have  held  to  be  '*  within 
the  spirit  and  intendment  **  of  that  statute.  See  Brown's  Dictionary, 
title  Charitable  Uset, 

(c)  Aforiae  v.  Bishop  of  Durham,  9  Ves.  399,  10  Vee.  522 ;  £lUt  v. 
Selbv,  I  My.  &  Cr.  286 ;  Bates  v.  Eley,  L.  R.  i  Ch.  Div.  473 ;  In  re 
Jarman*s  Estate,  Leaver  ▼.  ClayUm^  8  Cb.  Div.  584,  and  compare  Cocks 
v.  Manners,  L.  R.  12  £q.  574,  distinguished  in  JSe  DuUon,  4  Ezch. 
Div.  45. 
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a  charitable  gift  becomes  inexpedient  or  impracticable, 
the  court  will  execute  them  cy-pres,  ie.,  as  nearly  as  it 
can  to  the  original  purpose,  and  so  as  to  execute  them 
in  substance.  The  general  principle  upon  which  the 
court  acts  is  thus  laid  down  by  Lord  Eldon  in  the 
leading  case  of  Moggridge  v.  Thachvdl  (d),  viz.,  "  that  if  Appiiei  oDiy 
the  testator  has  manifested  a  general  intention  to  give  TgeDAram-" 
to  a  charity,  the  failure  of  the  particular  mode  in^J^^^**®' 
which  the  charity  is  to  be  efifectuated  shall  not  destroy 
the  charity ;  but  if  the  substantial  intention  is  charity, 
the  law  will  substitute  another  mode  of  devoting  the 
property  to  charitable  pui'poses,  though  the  formal 
intention  as  to  the  mode  cannot  be  accomplished." 
Thus,  where  there  was  a  bequest  of  the  residue  of  the 
testator's  estate  to  a  company  to  apply  the  interest  of 
a  moiety  ''unto  the  redemption  of  British  slaves  in 
Turkey  and  Barbary,"  one-fourth  to  charity  schools  in 
London  and  its  suburbs,  and  one-fourth  towards  poor 
and  destitute  freemen  of  the  company ;  there  being  no 
British  slaves  in  Turkey  and  Barbary,  the  court 
directed  a  new  scheme  to  be  framed  cy-pres^  and 
approved  of  a  scheme  which  gave  the  moiety  thus  un- 
disposed of  to  the  donees  of  the  other  fourth  parts  (e). 

The  doctrine  of  cy-pres,  it  will  be  seen,  is  held  Limit  to  the 
to  be  only  applicable  where  the  testator  has  mani-  tnne!^*' 
fested  in  his  will  a  generai  intention  of  charity,  and 
therefore  will  not  be  applicable  whenever  such  general 
intention  is  not  to  be  found.  If,  therefore,  it  is  clearly 
seen  that  the  testator  had  but  one  particular  object  in 
his  mind,  as,  for  example,  to  build  a  church  at  W., 
and  that  purpose  cannot  (by  reason  of  the  Mortmain 
Act  or  otherwise)  be  answered,  the  next  of  kin  will 
take  (/). 

(<Q  7  Yes.  69 ;  and  see  /n  re  WiUiam9,  L.  R.  5  Ch.  JDiv.  735  ;  In  re 
-Bw-fctt,  9  Ch.  DiT.  576. 

(e)  AtL-Qtn.  v.  The  Irormomgerd  Co.,  2  Beav.  313. 

(/)  Clark  ▼.  Taylor,  i  Drew.  642 ;  La$c<mbe  v.  WitUringhatn,  13 
Bear.  87. 
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(3.)  Defects  of      (2.)  In  further  aid  of  charities,  the  court  will  supplj 

suppSed?^*      all  defects  of  conveyances,  where  the  donor  hath  a 

capacity  and  a  disposable  estate,  and    his   mode  of 

donation  does  not  contravene  the  provisions  of  any 

,  statute  (^g).     Note  here,  that  in  the  case  of  private  in- 

^  dividuals  the  imperfection  of  the  conveyance,  being 

voluntary,   would   be   fatal   to   the   creation   of   the 

trust 

(3.)  Reroiting  3.  A  third  respect  in  which  charities  are  favoured 
tooUritiS.**  is  in  respect  of  resulting  trusts.     The  following  rules 

as  to  resulting  trusts  in  gifts  to  charities  are  laid  down 

in  Lewin  on  Trustees  (A). 

(o.)  Where  («)  Where  a  person  makes  a  valid  gift,  whether  by 

c^ritabie  ^^^^  ^^  ''^»  ^^^  exprcsscs  a  general  intention  of 
intention,  no  charity,  but  either  particularises  no  objects  (i),  or  such 
"'  '  as  do  not  exhaust  the  proceeds  (/),  the  court  will  not 

suffer  the  property  in  the  first  case,  or  the  surplus  in 
the  second,  to  result  to  the  settlor  or  his  representa- 
tive, but  will  take  upon  itself  to  execute  the  general 
intention,  by  declaring  the  particular  purposes  to  which 
the  fund  or  the  surplus  shall  be  applied. 

(6.)  So  too  (^0  Where  a  person  settles  lands,  or  the  rents  and 

where  rents     profits  of  lands,  to  purposcs  which  at  the  time  exhaust 

are  exhAusted      ,  ,     ,  i      1         .  • 

bj  the  object   the  whole  procccds,  but  m  consequence  of  an  increase 
subMquentiy*  ^^  the  value  of  the  estate,  an  excess  of  income  subse- 
incremse.         queutly  ariscs,  the  court  will  order  the  excess  or  sur- 
plus, instead  of  resulting,  to  be  applied  in  the  same  or 
a  similar  manner  with  the  original  amount  (A;). 


(g)  St  1171  ;  Sayer  v.  Saytr^  7  Hare,  377 ;  I%m$  t.  Sayer^  3  Mac.  & 
G.  606. 

(h)  Pp.  130,  131.  ^    ^ 

(t)  AU.-0€n,  T.  JSerriek,  Amb.  712. 

ij)  AU,'Oen.  ▼.  Tonna,  2  Vee.  Jr.  I. 

{k)  Thetford  School  Ca.  ft  Bep.  130  6;  Beverley  t.  Att-Oen.  6  H.  L. 
Cas.  310 ;  AtL-Ckn.  ▼.  Caitu  College,  2  Kee.  150 ;  AtL-Oen.  v.  Marchani, 
L.  R.  3  Eq.  424. 
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But  to  these  two  rules  there  is  the  following  excep-  Exception,— 
tion,  viz.,  even  in  the  case  of  charity,  if  the  settlor  do  not*exWtS* 
not  give  the  land,  or  the  whole  rents  of  the  land,  but  »*  *i«a«  of  gift, 
noticing  the  property  to  be  of  a  certain  value,  appro- 
priates part  only  to  the  charity,  the  residue  will  then, 
according  to  the  circumstances,  either  result  to  the 
heir-at-law  (I),  or  belong  to  the  donee  of  the  property, 
subject  to  the  charge  (m). 

Secondly,  Charities  are  sometimes  treated  on  a  level  ii.  Respects  in 

exactly  with  individuals.  Tre'tr^t  on" 

a  level  with 
private 

(i.)  Thus,  if  a  testator  gives  his  property  to  such  individuals, 
person  (upon  trust)  as  he  shall  hereafter  name  to  be  executor 
his  executor,  and  afterwards  he  appoints  no  executor ;  ■^pp^^*^* 
or  if  an  estate  is  devised  (upon  trust)  to  such  person 
as  the  executor  shall  name,  and  no  executor  is  ap- 
pointed; or  if,  an  executor  being  appointed,  he  dies 
in  the  testator's  lifetime,  and  no  other  is  appointed  in 
his  place ;  in  all  these  cases,  if  the  bequest  be  in  favour 
either  of  a  charity  or  of  an  individual,  the  Court  of 
Chancery  will  assume  the  office  of  an  executor,  and 
carry  into  effect  that  bequest;    scilicet^  because  the 
beneficiary   is    certain,   although  the   legal   owner  is 
uncertain  (n).     And  an  executor  according  to  the  tenor 
might  even  be  constituted  by  the  Probate  Division  of 
the  High  Court  in  such  a  case  (o). 

(2.)  And  to  give  another  instance  of  the  equal  treat-  (2.)  Lapse  of 
ment  of  charities  and  individuals,  lapse  of  time  iu*i°ie*«»r. 
equity  is  a  bar  in  the  case  of  charitable  trusts,  exactly 
as  it  is  (where  it  is)  in  cases  of  mere  private  trusts 


(Z)  Att.-Gen,  t.  Mayor  of  Bristol,  2  J.  &  W.  308. 

(m)  BeverUy  V,  AU.'Om.  6B,'L.  Cas.  310;  AU.-Gen,  T.Southmoulton, 
S  H.  L.  Caa.  i ;  AtL-Qtn.  v.  Trin.  CoU.  Camb.  24  Beav.  383. 

(n)  MilU  V,  Farmer,  i  Mer.  55,  96 ;  Moffgridge  T.  ThaekweU,  7  Ves. 
36. 

(0)  Ee  Bdl,  4  Prob.  Div.  85.    And  see  Brown's  Dictionary,  title  Ext- 
aUor  according  to  the  Tenor, 
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and  no  further ;  but,  of  course,  where  there  is  a  breach 
of  trust  of  which  the  purchaser  has  notice,  lapse  of  time 
is  no  bar  either  in  the  case  of  charities  or  in  the  case 
of  individuals ;  and  under  the  Judicature  Act,  1873, 
sect.  25,  sub-sect.  2,  as  between  an  express  trustee 
and  his  cestui  que  trust,  no  lapse  of  time  is  a  bar  in 
respect  of  a  breach  of  any  such  trust.  Thus,  in  the 
case  of  a  charitable  trust,  where  a  corporation  had  pur- 
chased with  notice  of  the  trust,  and  had  held  the  pro- 
perty under  an  adverse  title  for  one  hundred  and  fifty 
years,  it  was  decided  that  the  corporation  should  re- 
convey  the  property  upon  the  original  trusts  (p). 

III.  One  re-  ThhcUy,  It  remains  to  specify  the  one  respect  in 
cliaritiOT  sre^^  which  charitics  are  treated  with  disfavour,  compared 
disfavoured,-  ^ith  individuals.     It  is  this : — 


Asseis  not 
manihalled  in 
favour  of 
charitiei. 


Assets  will  not  be  marshalled  by  a  court  of  equity 
in  favour  of  a  charity.  Thus,  if  a  testator  give  his  real 
and  personal  estate  (consisting  of  personalty  savouring 
of  realty,  as  leaseholds,  and  also  of  pure  personalty) 
to  trustees,  upon  trust  to  sell  and  pay  his  debts  and 
legacies,  and  bequeath  the  residue  to  a  charity,  equity 
will  not  marshal  the  assets  by  throwing  the  debts  and 
ordinary  legacies  upon  the  proceeds  of  the  real  estate 
and  the  personalty  savouring  of  realty,  in  order  to 
leave  the  pure  personalty  for  the  charity  {q).  The 
rule  of  the  court  in  such  cases  is  to  appropriate  the 
fund,  as  if  no  legal  objection  existed  as  to  applying 
any  poition  of  it  to  the  charity  legacies ;  and  then  to 
hold  such  proportion  of  the  charity  legacies  to  fail  as 
would  in  that  way  fall  to  be  paid  out  of  the  prohibited 
fund  (r).     But,  of  course,  although  the  court  will  not 


(p)  AU.-Oen,  ▼.  Christ's  IlospUal,  3  My,  k  K.  344. 
iq)  Fourdrin  v.  Oowdey,  3  My.  &  K.  397. 

(r)  Williams  v.  Kershaw,  I  Keen,  274  n.  /  Robinson  v.  Qwernors  of 
the  London  Hospital,  10  Hnre,  19  ;  Tudur's  L.  C.  iu  Real  Prop.  491. 
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itself  marshal,  the  testator  may  direct  his  property  to  Uniew  by 
^  marshalled  in  favour  of  the  charity,  and  the  court  Ji^Tthe"""" 
is  then  most  ready  to  carry  out  his  directions  most  *«»***<>'. 
favourably  for  the  charity  (s). 

W  MQei  y.  ffarriion,  L.  R.  9  Ch.  App.  316 ;  and  see  Champney  v. 
^«wy,  u  Oh.  Div.  949. 
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Kenulting 
trust  may  be 
rebutted  by 
evidence  of 
purchajier'i 
intention ; 


tMry  presump- 
tion of  ad* 
vaacement. 


Resulting  trusts,  moreover,  as  they  arise  from  an 
equitable  presumption,  may  be  rebutted  by  parol  evi- 
dence to  the  contrary  of  such  presumption,  that  is  to 
say,  by  evidence  showing  the  intention  of  the  person 
who  advanced  the  purchase-money  to  have  been  that 
the  person  to  whom  the  property  was  transferred 
should  in  fact  take  for  his  own  benefit  (Ji),  Also, 
where  the  purchaser  is  under  a  l6gal,  or,  in  certain 
«.i7.j^ythecon-  cases,  a  merely  moral  obligation  to  maintain  or  other- 
wise provide  for  the  person  in  whose  name  the  pur- 
chase is  made,  equity  raises  a  presumption  that  the 
purchase  was  intended  as  an  advancement  Therefore, 
as  to  purchases  made  in  the  name  of  children  or  of 
persons  similarly  favoured,  it  may  be  laid  down  as  a 
genec^  rule,  that  there  will  primd  facie  be  no  resulting 
trust  for  the  purchaser,  but,  on  the  contrary,  a  presump- 
tion arises  that  an  advancement  was  intended;  in 
other  words,  the  equitable  presumption  of  a  resulting 
trust  in  favour  of  the  actual  purchaser  is  in  such  cases 
met  and  defeated  by  the  other  and  contrary  equitable 
presumption  of  advancement 

iavour  it  \Si       (^0  ^^  whosc  favour  this  contrary  presumption  of 
be  raised.        advancement  will  be  raised. 


I.  Legitimate        I.  In  favour  of  a  legitimate  child  (i). 

child. 

3.  One  to  2.  In  favour  of  any  person  with  regard  to  whom 

purcWriian  ^^'^  persou  advancing  the  money  has  placed  himself 
placed  himself  in  loco  parentis;  e,g.,  in  Bechford  v.  Beckford  {j),  an 
rentis.  illegitimate  son,  in  JEbrand  v.  Dancer  (i),  a  grandchild, 

whose  father  was  dead  (I),  and  in  Currant  v.  Jago  (m), 
the  nephew  of  a  wife,  were  upon  this  doctrine  of 


{h)  Beacon  t.  Cotquhoun^  2  Drew.  21  ;  Wheeler  t.  Smith,  I  Qiff.  300; 
Lane  t.  DighUm,  Amb.  409  ;  and  see  Ayertt  ▼.  Jenkins,  L.  R.  16  £q.  275. 
(t)  Sidmouth  V.  SidmotUhf  2  Beav.  447  ;  Dyer  v.  Dyer,  2  Coz,  92. 
ij)  Lofflb.  49a  (A)  a  Ch.  Ca.  26. 

(/)  See  Soar  v.  FogUr,  4  K.  &  J.  152. 
(m)  I  Coll.  C.  Ca.  261. 
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advancement  held  entitled  to  property  purchased  in 
their  names. 

3.  In  favour  of  a  wife  (n).  ^' 

Thus  in  Drew  v.  Martin  (o),  where  a  husband  entered 
into  an  agreement  for  the  purchase  of  land  in  the  name 
of  himself  and  his  wife,  and  died  before  the  whole  of 
the  purchase-money  was  paid, — Hdd,  that  the  pur- 
chase enured  for  the  benefit  of  the  widow,  and  that  the 
unpaid  purchase-money  was  payable  out  of  the  hus- 
band's personal  estate. 

(5.)  On  the  other  hand,  the  presumption  of  advance-  (b.)  in  whose 
ment  has  not  been  extended  to  the  illegitimate  children  noYbe  raised! 
of  a  daughter  of  the  actual  purchaser,  that  is  to  say,  to 
(in  a  sense)  illegitimate  grandchildren  (j>) ;  nor  will  the 
presumption  arise  when  the  purchaser  makes  the  pur- 
chase in  the  names  of  himself  and  a  woman  or  in  the 
name  of  the  woman  alone,  with  whom  he  has  contracted 
an  illegal  marriage,  as  in  the  case  of  a  marriage  with 
a  deceased  wife's  sister  (q),  or  with  whom  he  has  con- 
tracted no  marriage  at  all,  as  in  the  case  of  a  mere 
mistress  or  concubine  or  kept  woman  (r). 

Also  in  In  re  De  Visme  (s),  it  was  decided  that  where  a 
married  woman  had,  out  of  her  separate  property,  made 
a  purchase  in  the  name  of  her  children,  no  presump- 
tion of  advancement  arose,  inasmuch  as  a  married 
woman  was  imder  no  obligation,  as  the  law  then  stood, 
to  maintain  her  children  (t) ;  and,  in  the  general  case, 
the  decision  of  the  court  would  be  the  same  still. 


(n)  Drew  t.  MarUn,  2  H.  &  M.  130 ;  /it  rt  EykytCs  TruiU,  L.  R.  6 
Ch.  Div.  115.  (o)  2  H.  &  M.130. 

(p)  Tuchir  V.  Burrow f  2  H.  &  M.  5x5  ;  and  see  Forrest  v.  Forrest, 
13  W.  R.  38a  (5)  -Soar  v.  Fo9Ur,  4  K.  &  J.  152. 

(r)  Rider  y.  Kidder,  10  Ves.  360. 

(•)  2  De  O.  Jo.  A;  S.  17. 

(0  HoU  V.  Frederick,  2  P.  Wme.  356. 
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notwithstanding  that  by  the  Married  Women's  Pro- 
perty Act,  1870  (33  &  34  Viet.,  c.  93),  a  married 
woman  having  separate  property  under  that  Act  is 
now  laid  under  some  liability  to  maintain  her  lawful 
children  (u), 

Tbepresump-       The  presumption  of  advancement  being  an  equit- 
taWe  blTps^i  ^^^®  presumption  may  be  rebutted  by  parol  evidence, 
evidence.        "  The  advancement  of  a  son  is  a  mere  question  of  in- 
tention, and,  therefore,  facts  antecedent  or  contem- 
Uis  coDtem-     poraneous  with  the  purchase,  or  so  immediately  after 
and^Miar^l^^^  as  to  constitute  a  pait  of  the  same  transaction,  may 
tiontare         properly  be  put  in  evidence  for  the  purpose  of  rebut- 
for  and  against  ting  the  prcsumptiou  "  (v).    In   Williams  v.   Williams 
t  e  pure  aaer.  ^^^^  j^  ^^  objected  that  a  parol  declaration  by  the 
father  at  the  time  that  he  intended  the  son  to  hold  as 
trustee,  amounted  to  the  creation  of  a  trust  in  his  own 
favour,  and  was  therefore  by  the  Statute  of  Frauds 
rendered  inadmissible.     But  this  objection  was  thus 
answered:    that    **as  the  trust  would  result  to  the 
father,  were  it  not  rebutted  by  the  sonship  as  a  cir- 
cumstance of  evidence,  the  father  may  counteract  that 
circumstance  by  the  evidence  arising  from  his  parol 
declaration"  (x). 

A  fortiori  parol  evidence  may  be  given  by  the  son 
to  show  the  intentions  of  the  father  to  advance  him ;  for 
such  evidence  is  in  support  both  of  the  legal  interest 
of  the  son  and  of  the  equitable  presumption  (y). 

His  snbse.  The  act  and  declarations  of  the  father  subsequent  to 

SeoianSdoiis"*^  *'^®  purchasc  may  be  used  in  evidence  against  him  by 

are  evidence       

against  bat 

not  for  the  («)  BewneU  v.  BenneU,   10  Ch.   Div.   474 ;  and   dieting.   Sayre  v. 

purchaser.         ffughes,  L.  R.  5  Eq.  376 ;  Batstone  v.  Salter,  L.  R.  10  Ch.  App.  431. 
{v)  Lewin  on  Trustees,  136;  Tumbridge  v.  Care,  19  W.  R.   1047; 
but  see  Dttwnf  v.  Bevoy,  3  Sm.  &  Giff.  403. 
(w)  32  Beav.  370. 

(x)  Lewin  on  Trustees,  X44 ;  and  see  Lloyd  v.  Pughe,  Ti.  R.  8  Cb.  App. 
88.  (y)  Lamplugh  v.  LampLugh,  I  P.  Wins.  113. 
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the  son,  although  they  could  not  be  used  hj  the  father 
against  the  son  (z) ;  and  the  better  opinion  seems  to 
be,  that  the  subsequent  acts  and  declarations  of  the 
son  can  be  used  against  him  by  the  father,  where  there 
a  IE  nothing  showing  the  intention  of  the  father  at  the  y 
*  time  of  the  purchase  sufficient  to  counteract  the  effect  ^ 
of  those  declarations  (a).  For  example,  the  presump- 
tion of  advancement  will  not  be  rebutted  by  the  mere 
circumstance  that  the  father  retains  the  property  under 
his  control,  or  that  he  receives  the  rents  and  profits, 
or  interest,  even  though  the  son  were  no  longer  an 
infant  (2). 

(2.)  Eesulting  trust  of  unexhausted  residua      A  (»•)  B««iiting 
very  common  case  of  resulting  trust  arises  where  aunexhaoited 
settlor  conveys  property  on  trusts  which  do  not  ex-  ""^^«' 
haust  the  whole  property ;  in  that  case,  as  to  so  much 
of  the  property  respecting  which  no  trust  is  declared, 
there  will  be  a  resulting  trust  in  favour  of  the  settlor  ((?) ; 
and  if  he  is  dead,  then  as  regards  the  realty  in  favour 
of  his  heir  or  residuary  devisee,  and  as  regards  the 
personalty  in  favour  of  his  next  of  kin  or  residuary 
l^tee;  and  the  same  rule  would  apply  to  a  testator 
giving  property  by  will  (d). 

It  is  a  leading  rule  with  regard  to  resulting  trusts,  Tmstee  oan- 
where  property  is  given  simply  upon  trust,  that  the  Jake^ne^,  ^ 
trustee  is  excluded  by  that  fact  from  taking  benefi-  ^^^^y- 
cially,  in  case  of  failure  of  the  whole  or  part  of  the 
purpose  for  which  the  trust  was  directed  (c).      Thus, 
in  King  v.  Denison  (/),  in  exemplifying  the  difference 


(x)  Heddington  t.  JUddingion,  3  Ridg.  P.  C.  195,  197. 

(a)  Sidmoutk  y.  SidmoiUht  2  Beav.  455  ;  Scawin  t.  Scavnnj  i  Y.  ft 
a  C.  C.  65. 

{h)  SidnumthT.  Sidrwmih,  2  Beay.  447  ;  Oreyy.  Orey,  2  Swanst.  594 ; 
WHUaau  y.  WiUianu,  32  Beav.  370.  DistinguiBh  Bone  y.  Pollard,  24 
Bear.  283.  (<;)  PameU  y.  ffingsUm,  3  Sm.  k  Qiff.  344. 

{d)  Compare  In  re  CorbithUy't  Trust,  14  Ch.  Diy.  846. 

(et  2  Sp.  225,  226.  (/)  I  Vea.  &  Bea.  272. 
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between  a  gift  on  trust  and  a  gift  vesting  the  beneficial 

interest  in  the  donee,  the  judgment  says, — "  If  I  give 

Devise  with  a  "  to  A.  and  his  heirs  all  my  real  estate  charged  with 

8ee*uk^tne- "  ^7  ^^^ts,  that  is  a  devise  to  him  for  a  particular 

DeviMon        "  purpose,  but  not  for  that  purpose  alona       If  the 

trust,-devi-    "  dovise  is  on  trust  to  pay  my  debts,  that  is  a  devise 

benefit.*"  ^^     "  f Or  a  particular  purpose,  and  nothing  more ;  and  the 

"  effect  of  these  two  modes  involves  just  this  difference ; 

"  the  former  is  a  devise  of  an  estate  for  the  purpose 

"  of  giving  the  devisee  the  beneficial  interest,  subject 

"  to  a  particular  purpose ;  the  latter  is  a  devise  for  a 

"  particular  purpose  with  no  intention  to  give  him  any 

"  beneficial  interest ;  where,  therefore,  the  whole  legal 

"  interest  is  given  for  the  purpose  of  satisfying  trusts 

**  expressed,  and  those  trusts  do  not  exhaust  the  whole, 

"  so  much  of  the  beneficial  interest  as  is  not  exhausted 

"belongs   to  the  heir;   but  where  the   whole   legal 

"interest  is  given  for  a  particular  purpose,  with  an 

"  intention  to  give  to  the  donee  of  the  legal  estate  the 

"  beneficial  interest,  if  the  whole  is  not  exhausted  by 

"  the  particular  purpose,  the  surplus  goes  to  the  devisee, 

"  as  it  is  intended  to  be  given  to  him." 

Death  of  ^^^  suppose  that  a  trust  of  property  having  been 

settlor  or        created  does  not  exhaust  the  whole  of  it,  and  there  is 

cestui  que  trust  ,         ,  ^  ^  i       ^        ^  i       .        .  i     . 

intestate  and    uo  One  m  whose  favour  the  trust  can  result,  i.e.,  that 

BenuS?vet!^'^  as  to  realty  the  owner  dies  intestate  and  without  heirs, 

and  as  to  personalty  he  dies  intestate  and  without  any 

next  of  kin — who  takes  the  property  in  each  of  these 

cases, — the  crown  or  the  trustee  ? 

As  to  realty,  As  to  realty,  in  Burgess  v.  Wheate  (j/),  A.  being 
bene^ciaiiyt'  s^iscd  in  fee  ex  parte  patemd,  conveyed  real  estate  to 
because,  if       trustecs,  in  trust  for  herself,  her  heirs,  and  assigns,  to 

trustee  seised      ,       .  ,  1111  \ 

in  fee,  there  is  the  mteut  that  she  should  appoint,  and  for  no  other 

no  escheat. 


(jr)  I  Eden,  177  ;  and  Bee  Jn  re  Van  Bagen,  Splint;  v.  Rodifort^  16 
Ch.  Div.  18. 
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use  whatsoever.  A.  died  without  having  made  an  ap- 
pointment, and  without  any  heirs  ex  parte  patemd; 
it  was  held  (under  the  old  law)  that  the  maternal  heir 
was  not  entitled,  and  that  there  being  a  terre-tenant,  the 
holder  of  the  legal  estate,  the  crown  claiming  by  eschecU, 
which  arises  only  where  the  legal  estate  is  without  an 
owner,  had  no  right  to  a  conveyance  of  the  land,  and 
that  the  trustees,  therefore,  took  beneficially.  On  the 
same  principle,  where  a  mortgage  in  fee  is  made,  and  So  also  where 
the  mortgagor  dies  intestate  and  without  heirs,  the  wSeifm^ee. 
equity  of  redemption  does  not  escheat,  but  belongs  to 
the  mortgagee,  subject  to  the  mortgagor's  debts  (A),  and 
subject,  of  course,  to  his  widow's  right  of  dower,  if  he 
have  left  a  widow. 

As  to  personalty,  the  rule  is  very  difierent     Under  a»  to  person- 
the  circumstances  stated,  the  Crown,  by  virtue  of  its  take's  as  it^a^ 
prerogative,  may  claim  it  as  bona  vacantia  {%).     But  ««»'****'• 
where  the  executor  is  executor  simulv.  and  not  also 
a  trustee  by  express  creation  of  the  testator,  then  it 
appears  that  in  such  a  case  the  executor  may__take  or 
keep  beneficially  the  unexhausted  residue  {j). 

Before  the  statute  i  Will  IV.,  c.  40,  where  a  testa-  Executors 
tor  made  no  express  disposition  of  the  residue  of  hispoaed^of  re^ 
personal  estate,  the  executors  were  at  law  entitled  to  J^^ul^iv^ 
such  residue ;  and  courts  of  equity  so  far  followed  the  0. 40. 
law  as  to  hold  the  executors  to  be  entitled  to  retain  excluded  by  ^ 
such  residue  for  their  own  use,  unless  it  appeared  to  teitSon^'ex- 
have  been  the  testator's  intention  to  exclude  them  p*^**"^  """ 
from  the  beneficial  interest  therein,  in  which  latter 
case  they  were  held  to  be  trustees  for  the  person  or 
persons  who  would  have  been  entitled  to  such  estate 
under  the  statute  of  distributions,  if  the  testator  had 


[h)  BtaU  ▼.  Stfmonds,  16  Beay.  406. 

<i)  7ay2or  t.  Haygartk,  44  Sim.  8 ;  MtdcUeUm  v.  Spieer,  I  Br.  C.  C. 
201 ;  /»  re  Ootman,  15  Ch.  Div.  67. 
ij)  See  Lewin  on  Tnisteea,  50 ;  Boon  t.  Chalk,  W.  N.,  1880, p.  145. 
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died  intestate.  And  equity  laid  hold  of  any  circum- 
stance or  expression  in  the  will  which  might  appear 
to  rebut  the  presumption  of  a  gift  to  the  executors, 
and  so  converted  them  into  trustees.  Thus,  the  inten- 
tion to  exclude  the  executor  from  taking  beneficially 
was  inferred  from  an  express  legacy  being  given  to  the 
executor,  or  where  eqtud  legacies  were  given  to  the 
executors,  if  more  than  one,  but  not  if  unequal  legacies 
were  given  them  (A). 

(3.)  Executors  (3.)  The  last-mcntioncd  statute,  however,  by  way  of 
fiwr'reprMen^  furthering  the  views  of  courts  of  equity,  enacts  that  as 
deMMed^  to  wiUs  made  after  the  ist  September  1830,  the  execu- 
tors shall  be  deemed  by  courts  of  equity  to  be  trustees 
for  the  persons  (if  any)  who  would  be  entitled,  under 
the  statute  of  distributions,  in  respect  of  any  residue 
not  expressly  disposed  of,  unless  it  shall  appear  by 
the  will  that  the  executors  are  intended  to  take  such 
residue  beneficially.  Whereas  before  the  statute  the 
presumption  was  in  favour  of  the  executors,  after  the 
statute  the  onus  has  been  shifted  on  them  of  proving 
that  the  testator  intended  them  to  take  beneficially  {[), 
— that  is  to  say,  as  against  the  next  of  kin ;  for  in 
such  a  case,  the  original  presumption  in  favour  of 
the  executor  would  remain  as  against  the  Orovm  (m). 

(4.)  Retuiting       (4.)  Resulting  trusts  arising  under  the  operation  of 
th^d'octrfno     ^^^  doctrlue  of  conversion  are  another  important  group 
of  conversion,  of  implied  trusts ;  they  are  fully  considered  in  Chap, 
ix.,  infra,  to  which  chapter  the  reader  is  referred. 


(<;,)  tmpiieii  (5.)  Implied  trusts  arising  out  of  joint-tenancies 
?.^*of  j^inT*"  romain  to  be  considered.  It  is  well  known  that 
tonftnok*.        according  to  the  maxim,  "Equity  follows  the  law," 


I 


{h)  Lynn  v.  Beaver,  T.  &  R.  63  ;  BUnkhom  v.  Feast,  2  Vee.  Sr.  26. 

{I)  Harriion  v.  ffarriton,  2  H.  &  M.  237. 

(m)  Soe  Lewin  on  Trustees,  50;  Booh  v.  Chalk,  W.  N.,  1880,  p.  145. 
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limitations  which  confer  an  estate  in  joint-tenancy 
at  law  have  the  same  effect  in  equity,  when  there  are 
no  circumstances  which  afford  grounds  for  a  departure 
from  the  rule  of  law ;  so  that  where  two  or  more 
persons  purchase  lands,  and  advance  the  money  in 
equeU  shares,  and  take  a  conveyance  to  themselves  and 
their  heirs,  they  will  be  joint-tenants  in  equity  as  well 
as  at  law,  and  upon  the  death  of  one  of  them  the  estate 
will  go  to  the  survivor  (n).  But  equity,  acting  on  the  Equity  leans 
broad  principle  that  equality  is  equity,  leans  strongly  Xorahip"[n 
against  joint-tenancy,  with  its  one-sided  right  of  sur-  joint-tenancy. 
vivorship  :  for  though  it  is  true  that  each  joint-tenant 
may  have  an  equal  chance  of  being  the  survivor,  and 
thus  taking  the  whole,  yet  this  is  but  an  equality  in 
point  of  chance :  as  soon  as  one  dies  there  is  an  end  to 
the  equality  between  them ;  on  that  event  the  whole 
accrues  to  the  survivor.  And  the  equal  certainty  of 
having  an  absolute  equal  share,  or  a  share  propor- 
tionate to  the  amount  of  the  purchase-money  advanced, 
is  considered  the  far  higher  and  truer  equity  than  an 
equal  chance  of  having  the  whole  or  none  of  the  pro-, 
perfcy  purchased  (p).  Joint- tenancy  not  being  favoured 
in  equity,  courts  of  eqxdty  will  therefore  lay  hold  of 
almost  any  circumstances  from  which  it  can  reasonably 
be  implied  that  a  tenancy  in  common  was  intended,  sught  cireum- 
and  will  treat  the  surviving  joint-purchaser  as  a  trustee  J^i^^^Ji**' 
for  the  legal  representatives  of  the  deceased  purchaser. 
Thus: — 

(a.)  Where  two  or  more  persons  purchase  lands  and  (a.)  Advance 
advance  the  purchase-money  in  uneqiuil  proportions,  ^^^ey^u^" 
and  this  appears  on  the  deed  itself  ^  this  makes  them  •q^aiiy. 
in  the  nature  of  partners ;  the  survivor  will  be  deemed 
in  equity  a  trustee  for  the  other,  in  proportion  to  the 


(n)  Lttt.  B.  280. 
(0)  Jiigden  v.  VaUier,  2  Ves.  Sr.  258. 
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snm  advanced  by  him  (p) ;  and  where  the  purchase- 
moneys  are  advanced  in  eqiuil  proportions,  it  is  only 
because,  and  only  when,  equity  can  find  no  sufficient 
circumstance  of  difference,  that  she  reluctantly  per- 
mits the  survivorship-incident  of  joint-tenancy  to  have 
its  way. 


(6.)  Joint- 
mortgage. 


(J.)  Where  money  is  advanced  by  way  of  loan  either 
in  eqiuil  or  in  unequal  shares,  by  persons  who  take  a 
mortgage  to  themselves  jointly,  in  equity  there  will  be 
a  tenancy  in  common,  and  no  survivorship  (;). 


(c.)  No  Bur-  (c.)  The  same  rule  is  uniformly  applied  to  joint 

oommerciaT     P^^rchascs  in  the  way  of  trade,  and  for  purposes  of 

purcha»e«.       partnership,  and  for  other  commercial  transactions,  by 

analogy  to,  and  in  expansion  and  furtherance  of,  the 

great  maxim  of  the  common  law : — Jus  acerescendi  inter 

merccUares  pro  henefido  conimerdi  locum  non  habd  (r). 

(rf.)  Land  de-  (d.)  Where,  however,  land  is  not  purchased  by,  but 
teofmcy  to  "*"  ^^  deviscd  to,  two  persous  as  joint-tenants,  and  they 
partners.  make  uo  usc  of  it  for  partnership  purposes,  they  will 
not  be  held  tenants  in  common  in  equity,  unless  they 
should  have  subsequently  agreed  so  to  hold,  so  as  to 
exclude  the  incident  of  survivorship ;  but  if  it  can  be 
inferred  from  their  mode  of  dealing  with  the  property 
for  a  long  period  of  time  (s),  e,g.,  if  they  have  used  it 
for  partnership  purposes  or  have  classed  it  in  their 
yearly  and  other  accounts  as  portion  of  the  assets  of 
the  partnership,  then  indeed  the  general  rule  will 
apply,  and  the  right  of  survivorship  will  be  excluded. 


i 


(p)  Lake  ▼.  Oibton,  i  L.  C.  198. 

[q)  AforUy  ▼.  Bird,  3  Ves.  631  ;  Rcbtnton  v.  Prtston^  4  K.  &  J.  505. 
(r)  Lake  t.  Gibton,  i  L.  C.  198;  Jtffereye  ▼.  Small^  i  Vera.  217. 
(»)  Jackion  v.  Jackton,  9  Ves.  591 ;  MarrU  v.  Barrett^  3  You.  ft  J. 
384  ;  DavUi  v.  Gamee,  W.  N.  1879,  P-  '45« 
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CHAPTER  V. 

CONSTRUCTIVE   TRUSTS. 

A  CONSTRUCTIVE  trust,  as  distinguished  from  both  ex- 
press and  implied  trusts,  may  be  defined  to  be  a  trust 
which  is  raised  by  construction  of  equity,  without 
reference  to  any  intention  of  the  partIe3,~eitKer  ex- 
pressed  or  presumed. 

The  following  are  the  principal  instances  of  con- 
structive trusts,  viz. : — 

(i.)  The  Equitable  Lien, — in  which  the  doctrine  of  (i.)  Equitable 
constructive  trusts  receives  its  most  frequent  illustra-  ^*®"'* 
tions.  This  lien  is  not  a  jiis  in  re,  nor  yet  is  it  merely 
^ju8  ad  rem ;  but  it  is  a  charge  upon  the  thing,  and  a 
charge  in  the  view  only  of  a  court  of  equity,  being  in 
that  respect  unlike  a  legal  charge  which  issues  out  of, 
and  is  in  fact  part  and  parcel  of,  the  land. 

(a.)  "  Where  the   vendor  conveys,  without   more,  (a.)  Vendor's 
"though  the  consideration  is  upon  the  face  of  the  in-  ^id'purohaet- 
"strument,  and  by  a  receipt  endorsed  upon  it,  expressed  menoy. 
"to  be  paid,  if  it  is  the  simple  case  of  a  conveyance,  the 
"money,  or  part  of  it,  not  being  paid  as  between  the 
"  vendor  and  vendee,  and  persons  claiming  as  volunteers, 
"  upon  the  doctrine  of  this  court  .  .  .  though  perhaps 
"no  actual  contract  has  taken  place,  a  lien  shall  pre- 
"vail,  in  the  one  case,  for  the  whole  consideration;  in 
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"  the  other,  for  that  part  of  the  money  which  was  not 
"paid  "(a). 


Waiver  or 
abandonment. 


lien  not  loit 
by  taking  a 
ooUatenil  se- 


As  to  what  amounts  to  a  waiver  or  abandonment  of 
the  lien,  the  general  rule  is  this, — that  the  abandon- 
ment by  the  vendor  of  his  lien  is  to  depend,  not  upon 
the  circumstances  of  his  taking  a  security,  but  upon 
cfaxitjperu.  the  nature  of  the  security  which  he  takes,  as  amounting 
to  evidence  or  declaration  plain  of  a  purpose  to  rely 
upon  that  security  and  no  longer  upon  the  estate ;  and 
the  abandonment  may  also  arise  upon  the  ground  of 
circumstances  which  evidence  an  intention  to  look 
merely  to  the  personal  credit  of  the  individual  (6). 


True  rule,— 
was  the  bond, 
&C..  tubttUv- 
tivt  of,  or 
only  cumttla' 
Hve  wth,  the 
lien? 


Bnckland  v. 
Pocknell^ — a 
case  of  fuAtti- 
iution. 


It  is  settled  that  a  mere  personal  security  for  the 
purchase-money,  e,g,,  a  bond(c),  or  a  bill,  or  a  pro- 
missory-note (d),  will  not  per  se  evidence  an  intention 
on  the  part  of  the  vendor  to  waive  his  lien  over  the 
estate.  On  the  other  hand,  although  the  mere  giving 
of  a  bond,  bill,  promissory  note,  or  covenant  for  the 
purchase-money,  or  the  granting  of  an  annuity,  secured 
by  bond  or  covenant  (e),  wUl  not  of  itself  be  sufficient 
to  discharge  the  equitable  Uen,  yet  where  it  appears 
that  the  note,  bond,  covenant,  or  annuity  was  svistiitUed 
for  the  consideration-money,  or  was,  in  fact,  the  con- 
sideration bargained  for,  the  lien  wiU  be  lost  Thus, 
in  Bnckland  v.  Pockndl  (/),  A.  agreed  to  sell  an  estate 
to  B.  for  an  annuity  of  ;^200,  to  be  paid  to  him  for 
life,  and  an  annuity  of  ;^92,  to  be  paid  after  his  de- 
cease to  his  son,  and  B.  was  to  pay  off  a  mortgage  to 
which  the  estate  was  subject.  Accordingly  B.  exe- 
cuted a  deed,  by  which  he  granted  the  annuities  to 


(a)  Per  Lord  Eldon  in  Maekrtth  v.  Symnumt,  i  L.  C.  33a 
(6)  Maekrtth  v.  Symmons,  I  L.  C.  334. 

(c)  Collim  V.  Collins,  31  Beav.  346. 

(d)  Hughes  v.  Kearney,  I  Sch.  &  Lefr.  134. 

(e)  Clarke  v.  Royle,  3  Sim.  499. 

(/)  13  Sim.  406 ;  and  see  Parrot  T.  SweUandf  3  My.  &  K.  655  ;  Xivu 
V.  Nives,  15  Ch.  Div.  649. 
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A.  and  his  son,  and  covenanted  to  pay  them ;  and  by 
a  conveyance  of  even  date,  but  executed  after  the 
annuity  deed,  after  reciting  the  annuity  deed,  A.  and 
the  mortgagee,  in  pursuance  of  the  agreement,  and  in 
consideration  of  the  premises  and  of  the  annuities 
having  been  so  granted  as  thereinbefore  recited,  and  of 
the  payment  of  the  mortgage-money,  conveyed  the 
estate  to  B.  Upon  the  death  of  A.,  his  son's  annuity, 
which  had  been  assigned  to  the  plaintiff,  became  in 
arrear.  Vice-Chancellor  Shadwell  held  that  there 
was  no  lien  for  the  annuity ;  but  that  (in  effect)  the 
sale  had  been  made,  not  in  consideration  of  the  two 
annuities,  but  in  consideration  of  the  deed  granting  the 
two  annuities;  and  as  the  vendors  had  got  that  deed, 
they  bad  got  all  that  they  bargained  for.  And  so 
also,  if  lands  are  sold  in  consideration  of  ;^3000  in 
cash  and  the  purchaser's  promissory-note  for  ;^3000 
more,  it  is  clear  that  the  vendor  has  no  lien  when  the 
;^3000  cash  and  the  ;^3000  note  are  respectively 
paid  and  given;  but  if  the  lands  had  been  sold  in 
consideration  of  ;^6ooo,  to  be  paid  as  follows,  that 
is  to  say,  by  ;^3000  cash  and  by  promissory-note  for 
;^3000  more,  there  the  lien  for  the  amount  of  the 
;^3000  note  would  have  remained  a  good  and  valid 
lien  upon  the  lands,  and  taking  the  promissory-note 
would  have  been  no  abandonment  thereof  (g). 

When  the  vendor  has  a  lien  against  the  vendee  for 
unpaid  purchase-money,  the  lien  binds  the  estate  in 
the  hands  of  the  following  individuals,  viz, : — 


1.  The  purchaser  himself,  and  his  heirs,  and   all  Against  whom 
persons  taken  under  him  or  them  as  volunteers  (A).      be\n7orcedf 

2.  Subsequent  purchasers  for  valuable  consideration 

iff)  Dixon  T.  Oayfere,  21  Beav.  118  ;  Dyhe  ▼.  Rendall,  2  De  G.  M.  & 
G.  209  ;  Inrt  Brentwood  Brick  and  Coal  Co.,  L.  R.  4  Ch.  Diy.  562. 
(A)  Maekreth  v.  Symmoru,  i  L.  C.  357. 
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v^ho  bought  vrith  notice  of  the  purchase-money  remain- 
ing unpaid  (i) ;  for  notice,  as  we  have  seen,  binds  the 
conscience  of  the  party  to  satisfy  all  prior  equities 
subsisting  against  the  estate.  And  even  where  the 
first  purchaser  has  sold  the  estate  to  a  bond  fide  second 
purchaser  without  notice,  if  the  second  purchase- 
money  or  part  thereof  has  not  been  paid,  the  original 
vendor  may  proceed  either  against  the  estate  for  his 
lien,  or  against  the  second  purchase-money  remaining 
in  the  hands  of  such  second  purchaser  for  satisfaction ; 
for,  in  such  a  case,  the  latter,  not  having  yet  paid  his 
money,  and  getting  notice  of  the  lien  before  he  pays 
it,  becomes,  in  fact,  a  purchaser  tuith  notice,  and  with 
the  usual  consequence,  viz.,  he  takes  the  estate  cum 
onere  to  the  extent  of  the  unpaid  portion  of  the  original 
purchase-money.  And  this  proceeds  upon  a  general 
ground,  that  where  trust-money  can  be  traced,  it  may 
be  followed  and  applied  to  the  purposes  of  the 
trust  (y). 

3.  The  assignees,  ie.,  trustee  in  bankruptcy,  although 
they  may  have  had  no  notice  of  the  lien;  for  the 
assignees,  i.e.,  trustee  in  bankruptcy,  take  subject  to 
all  the  equities  attaching  to  the  bankrupt  (k). 

4.  If  the  legal  estate  be  outstanding,  then,  as  the 
second  purchaser  for  value,  whether  with  or  without 
notice,  has  only  an  equitable  interest,  he  will  in 
general  be  postponed  to  the  equitable  Uen,  which 
comes  earlier  in  date,  in  accordance  with  the  maxim, 
"  Qui  prior  est  tempore  potior  est  Jure" 

On  the  other  hand,  the  lien  will  not  prevail  against 


(i)  Walker  y.  Pruunck,  2  Ves.  Sr.  622 ;  Hughes  v.  Eeamey,  i  Scb.  & 
Lefr.  135  ;  Morris  v.  Chambers^  29  Beav.  246. 

ij)  Lench  V.  Lench,  10  Ves.  511  ;  and  compare  Ex  parte  Oolding 
Davit  d:  Co.,  In  re  Knight,  13  Ch.  Div.  628. 

(i;)  ExparU  Hanson,  12  Ve«.  349  ;  Fawell  y.  ffeelis,  Amb.  724. 
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a  bond  Jide  purchaser  for  valuable  consideration  with-  Againit  whom 
out  notice,  who  has  the  legal  estate  in  him  (/),  for  here  exiforoed. 
the  maxim  applies, — "Where  the  equities  are  equal 
the  law  shall  prevail" 

And  even  where  neither  party  has  the  legal  estate,  Vendtr  may 
the  first  vendor  may  find  his  lien  postponed  through  by  ne^gtnce, 
his  own  negligence.  Thus  in  Bice  v.  Eiee  (m),  certain  —^^  ^'  ^^' 
leaseholds  were  assigned  to  a  purchaser  by  a  deed, 
which  recited  the  payment  of  the  whole  purchase- money, 
and  which  had  the  usual  receipt  endorsed  on  it;  the 
title-deeds  were  delivered  up  to  the  purchaser.  Some 
of  the  vendors  received  no  part  of  their  share  of  the 
purchase-money,  having  allowed  the  payment  to  stand 
over  for  a  few  days,  on  the  promise  of  the  purchaser 
then  to  pay.  The  day  after  the  execution  of  the  deeds, 
the  purchaser  deposited  the  assignment  and  title-deeds 
with  the  defendants,  with  a  memorandum  of  deposit 
to  secure  an  advance,  and  then  absconded  without 
paying  either  the  unpaid  vendors  or  the  equitable 
mortgagees.  It  was  held,  that  the  defendants,  the 
equitable  mortgagees,  although  having  only  an  equity, 
and  although  being  posterior  in  point  of  date,  were  en- 
titled to  payment  out  of  the  estate  in  priority  to  the 
claim  of  the  unpaid  vendors  for  their  lien,  on  the  ground 
that  the  vendors  had  lost  their  priority  by  their  own 
negligence,  having  executed  and  delivered  to  the  pur- 
chaser a  conveyance  by  which  they  declared  both  in  the 
body  of  the  deed  and  by  a  receipt  endorsed  thereon,  that 
the  whole  purchase-money  had  been  paid ;  they  had  in 
effect  by  their  own  acts  assured  the  mortgagee  that  so  far 
as  they  (the  vendors)  were  concerned,  the  mortgagor  had 
an  indefeasible  title  both  at  law  and  in  equity  {n). 


(0  QUor  ▼.  Pembroke,  i  Bro.  C.  C.  302. 
*   (»)  2  Drew.  73. 

(ji)  WiUon  y.  Keating,  4  De  G.  &  Jo.  58S ;  and  Bee  Conyeyancixig 
Act,  1881  (44  &  45  VicL,  c.  41,  B.  55). 
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(6.)  Vendee's  (6.)  Corresponding  to  the  lien  of  the  vendor  for  his 
miureiy'paid  Unpaid  puTchase-money  is  the  lien  of  the  vendee  upon 
purthiue-        ^j^q  estate  in  the  hands  of  the  vendor  for  the  whole  or 

money. 

part  of  his  purchase-money  prematurely  paid  (o) ;  and 
this  lien  will  exist  not  only  as  against  the  vendor,  but 
also  as  against  a  subsequent  mortgagee  who  had  notice 
of  the  payments  having  been  made  (p),  and  in  fact 
generally  against  all  the  like  persons  above  enume- 
rated, against  whom  the  vendor's  lien  would  prevail. 


(2.)  Renewal 
of  lease  by 
trustee  in  his 
own  name. 


Op  by  tenant 
for  life. 


Or  partner. 


(2.)  Another  common  instance  of  a  constructive  trust 
arises  upon  the  renewal  of  leases ;  the  invariable  rule 
being  that  a  lease  renewed  by  a  trustee  or  executor  in 
his  own  name  and  professedly  for  his  own  benefit, 
although  without  fraud,  and  even  upon  the  refusal  of 
the  lessor  to  grant  a  new  lease  to  the  cestui  que  trust, 
shall  be  held  upon  trust  for  the  person  entitled  to  the 
old  lease  (q).  And  this  rule  is  applicable  also  to 
persons  having  a  limited  interest  in  a  renewable  lease 
as  a  tenant  for  life :  if  he  renews  it  in  his  own  name 
he  will  be  held  a  trustee  for  those  entitled  in  re- 
mainder (r).  And  the  reason  of  this  rule  is  obvious, 
that  it  is  but  fair,  if  a  tenant  for  life,  acting  upon  the 
goodwill  that  accompanies  the  possession,  gets  a  more 
durable  term,  that  he  should  hold  it  for  the  benefit  of 
those  in  remainder  («).  So  likewise,  if  a  partner  renew 
a  lease  of  the  partnership  premises  on  his  own  account, 
he  will,  as  a  general  rule,  be  held  a  trustee  of  it  for 
the  firm  (^),  and  the  like  rule  applies  to  all  persons 
occupying  a  fiduciary  or  quasi-fiduciary  relation ;  and 


(o)  Wythei  v.  Lee,  3  Drew.  396 ;  Turner  v.  Marriott,  L.  R.  3  Eq. 
744. 

(p)  WaUon  V.  Rote,  10  W.  R.  745,  10  Ho.  L.  Ca.  672. 

(7)  ifacA  ▼.  Sandford,  I  L.  C.  ^6;  In  re  Morgan,  PUgrem  v.  PU- 
grem,  18  Ch.  Div.  97. 

(r)  MiU  V.  HiU,  sR.  L.  Caa.  828 ;  Yem  v.  Edwards,  I  Do  G.  &  Jo. 
598. 

(«)  Jamet  v.  Dfan^  15  Ve^.  236. 

It)  Peatherstonhaugh  v.  Penwick,  17  Ves.  311 ;  OUgg  v.  Pishtcick,  i 
Mac.  &  G.  294 ;  Bdl  v.  Bamelt,  21  W.  R.  119. 
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also  generally  to  all  varieties   of  property,  and  not 
merely  to  leaseholds  (u), 

(3.)  A  constructive  trust  may  also  arise  where  a  person  (3)  AUowance 
who  is  only  part  owner,  acting  band  fide,  permanently  where^same 
benefits  an  estate  by  repairs  or  improvements ;  for  a  J^d^pero^*^ 
lien  or  trust  may  arise  in  his  favour  in  respect  of  the  jepyy  ^^^ 
sum  he  has   expended  in  such  repairs  or  improve- 
ments {v).     Thus  it  was  intimated  in  Neesom  v.  Clark- 
son  {w\  that  although  a  person  expending  n\oney  ^7  ^  r    /» 
mistal^e  upon  the  property  of  another  has  no  equity  /\i  u  ^  t^  » 
against  the  owner  who  was  ignorant  of  and  did  not        f^O 
encourage  him  in  his  expenditure  (a;),  yet  if  it  were^- j.       ■--' 
necessary  for  the  true  owner  to  proceed  in  equity,  he  He  who  seeks 
would  only  be  entitled  to  its  assistance  according  to  Jo^equiSr!'' 
the  ordinary  rule,  by  doing  equity  and  making  com- 
pensation for  the  expenditure,  so  fiar,  of  course,  and 
only  so  far,  as  the  expenditure  was  necessary,  and  has 
proved  permanently  beneficial     But  a  person  will  have 
no  equity  who  lays  out  money  on  the  property  of 
^another  with  full  knowledge  of  the  state  of  the  title  (y) ; 
or  who  lays  out  money  unnecessarily  and  fancifully, 
extravagantly  or  improperly. 

So  again,  where  a  tenant  for  life,  under  a  will,  has  improvements 
gone  on  to  finish  permanently  beneficial  improvements  iJe.  ''"* 
to  an  estate  which  had  been  begun  by  the  testator, 
courts  of  equity  have  deemed  the  expenditure  a  charge 
for  which  the  tenant  is  entitled  to  a  lien  {z).  Thus,  in 
Dent  v.  Dtnt  (a),  where  a  tenant  for  life  had  expended 
on  the  estate  large  sums, — ( i)  In  completing  a  mansion- 
house,  left  unfinished  by  the  testatrix ;  (2)  In  erecting 


(u)  Pole  V.  PoU,  2  De  G.  &  Sra.  420 ;  Cooper  v.  Pktbbt,  L.  R.  2  Ho. 
Lo.  149.  (v)  Lake  v.  Gibton,  I  L.  C.  198. 

(w)  4  Hare,  97.  (»)  NichoUon  v.  Hooper,  4  My.  &  Cr.  186. 

(y)  Rennic  v.  Yowng,  2  De  0.  &  Jo.  136  ;  Bamiden  v.  Dyson,  L.  R.  l 
H.  L.  129.  {z)  Hibbert  v.  Cooke,  1  Sim.  ft  Stn.  552. 

(a)  30  Beav.  363  ;  and  see  In  f •e  Ledit'$  SettUnunt  Truttt,  L.  R.  2  Ch. 
DiT.  185. 
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a  conservatory  and  vinery;  (3)  In  rebnilding  farm- 
houses, &c. ;  (4)  In  erecting  cottages;  (5)  In  erecting 
permanent  furnaces,  works,  buildings,  &c.,  at  some  cop- 
per-works ;  (6)  In  draining  marshy  ground ;  and  (7) 
In  making  payments  to  keep  a  foreign  mine  working 
so  as  to  prevent  its  forfeiture ; — it  was  held  that  he 
was  entitled  to  no  allowance  for  these  sums  out  of  the 
personal  estate  of  the  testatrix  held  upon  similar 
trusts,  or  to  any  inquiry  respecting  them,  excepting 
those  laid  out  in  the  ist  and  7  th  of  them,  ie.,  in 
completing  the  mansion,  and  in  keeping  up  the  foreign 
mine,  an  inquiry  being  directed  whether  the  outlay  on 
these  two  accounts,  or  either  (and  which  ?)  of  them, 
was  or  was  not  for  the  benefit  of  the  inheritance  (b). 


The  student  may  be  here  reminded,  that  it  was  in 
consequence  of  such  decisions  as  this  one  in  Dent  v. 
Dent  that  the  Improvement  of  Land  Act,  1 864  (e),  and 
other  subsequent  Acts  in  pari  mcUerid  have  been  passed, 
under  which  the  tenant  for  life,  instead  of  expending 
his  own  money  in  these  classes  of  improvements,  expends 
moneys  borrowed  from  Government  for  the  purpose,  and 
the  Acts  make  the  repayment  of  such  moneys  a  charge 
upon  the  lands  improved,  repayable  by  instalments 
(usually  twenty-five)  by  the  successive  tenants  for  the 
time  being. 


A  trustee,  executor,  or  other  fiduciary  person  who 
has  renewed  a  lease  has,  however,  a  lien  upon  the 


Trustee  has  a 
lien  on  trust- 

pl^wsof**      estate  for  the  costs  and  expenses  of  the  renewal  with 
renewal  interest  (d). 


Salrage- 
moneys  on 
policy  of  in« 
surance. 


Similarly  where  payments  have  been  made  in  order 
to  prevent  the  lapse  of  a  policy,  the  person  making 

(6)  Dunne  v.  Dunne^  3  Sm.  &  Giff.  22.     In  re  LeigVe  EataU,  L.  R.  6 
Oh.  887. 

(c)  27  &  28  Vict,  c.  114 ;  and  see  the  Settled  Land  Act,  1882. 

(d)  Holt  V.  Bolt,  I  Ch.  Ca.  190 ;  Coppin  v.  Fernyhough,  2  B.  C.  C. 
291 ;  and  as  to  renewal  fund,  see  Maddy  y.  Hale,  L.  K.  3  Ch.  Div.  327. 
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sacli  payments  is  entifcled  to  a  lien  for  the  amount  on 
the  proceeds  of  the  policy,  on  the  footing  of  salvage 
moneys  («),  but  apparently  to  no  other  beneficial  in- 
terest in  the  property. 

(4).  When  a  person  has  a  mortgage  in  fee  which  (4-)  Heir  of 
he  has  not  foreclosed,  the  legal  estate  in  the  mortgaged  t^atl^^r 
premises  used  to  descend,  in  case  of  his  intestacy,  to  JJIJJJUit^. 
his  heir;  but  in  equity  the  mortgaged  estate  being tivei. 
only  a  security  for  money,  the  heir  or  devisee  was  held 
a  trustee  of  the  legal  estate  in  the  lands  for  the  per- 
sonal representatives  of  the  deceased  mortgagee  for  the 
purpose  of  securing  them  the  mortgage  moneys,  to  hand 
over  or  distribute  to  or  among  the  persons  entitled  to 
the  personal  estate  of  the  mortgagee  (/);  and  now, 
under  Uie  Conveyancing  Act,  1.88 1  (^),  the  executor  or 
administrator  may  himself  reconvey  the  legal  estate, 
on  payment  of  the  mortgage  money,  and  in  fact  the 
legal  estate  now  descends  under  that  Act  to  the  per- 
sonal representatives,  whether  the  deceased  mortgagee 
dies  testate  or  intestate. 

Before  concluding  this  chapter,  it  may  be  usefully  Equity*i 
pointed  out  that  the  constructive  trusts  exemplified  ^JJ^J^^^^ 
above  are  constructed  by  the  court  of  equity  in  the  *^*J»r®\ 
following  manner: — First  of  all.  Equity  asks,  Who Slustrated. 
has  got  the  legal  estate,  i.e,,  to  whom  does  the  property 
belong  at  law,  apart  from  all  equitable  considerations  ? 
That  matter  being  once  ascertained,  the  court  of  equity 
acknowledges  the  legal  ownership,  and  without  im- 
pugning same,  welcomes  it  rather,  and  makes  a  founda- 
tion of  it  upon  which  to  build  up,  that  is,  to  construct, 
the  trust  for  which  it  perceives  an  equity.     Thus,  in 
the  case  of  the  vendor's  lien  (being  Constructive  Trust, 

(e)  Norrit  y.  Caledonian  Imurance  Company,  L.  R.  8  Eq.  127  ;  OiU 
▼.  Domting,  L.  R.  17  Eq.  316. 
(/)  Thombrough  ▼.  Baker,  2  L.  C.  1046. 
(y)  44  A  45  Vict.,  c.  45,  b.  3a 
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No.  I,  a,  supra),  the  court  of  equity  finds  the  legal 
estate  in  the  vendee,  inasmuch  as  the  vendor  has 
already  conveyed  same  to  him;  and  then  the  court 
founds  upon  the  vendee,  cls  having  the  legal  estate,  the 
equitable  lien  or  charge  for  the  unpaid  purchase- 
money.  So  again,  in  the  case  of  the  vendee's  lien 
(being  Constructive  Trust,  No.  i ,  6),  the  court  of  equity 
finds  the  legal  estate  in  the  vendor,  inasmuch  as  he 
has  not  yet  conveyed  same  to  the  vendee ;  and  then 
the  court  founds  upon  the  vendor  a^  stUl  having  the 
legal  estate,  the  equitable  lien  or  charge  for  the  pre- 
maturely paid  purchase-money.  Similarly,  in  all  the 
other  cases, — ^it  being,  in  fact,  the  rule  of  the  court  of 
equity  to  found  upon  the  legal  estate  only, — a  rule  the 
forgetting  or  the  ignorance  of  which  occasions  not  only 
unnecessary  difficulty  to  the  student,  but  oftentimes 
mistakes  in  the  conduct  of  actual  legal  business. 
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CHAPTER  "STL. 

TBUSTEES  AND  OTHSBS  STANDING  IN  A  FIDCCIABT 
BELATION.      «r,     , 

A  TRUSTEE  should  be  a  person  capable  of  taking  'and  who  may  be 
holding  the  legal  estate,  and  possessed  of  natural  ^'^**®"* 
capacity  and  legal  ability  to  execute  the  trust,  and 
should  (for  reasons  of  convenience)  be  domiciled  within 
the  jurisdiction  of  the  English  courts  of  equity  (a).  A 
corporation  as  to  lands  (&),  a  feme  covert  (c),  and  an 
infant  ((2),  as  to  both  real  and  personal  estate,  are,  on 
account  of  their  several  disabilities,  unsuited  to  hold, 
but  none  of  them  are  incapable  of  holding,  the  office  of 
trustee.  Since  the  Naturalisation  Act,  1870  (e),  an 
alien  is  apparently  as  capable  as  a  native-born  person 
of  acting  as  trustee,  even  as  regards  real  estate. 

It  is  a  general  rule  in  courts  of  equity,  that  wher-  Equity  never 
ever  a  trust  exists,  and  there  is  no  trustee  to  execute  J^^*"**'"* 
it,  equity  will  follow  the  legal  estate,  and  decree  that 
person  a  trustee  in  whom  the  legal  estate  is  vested 
(not  being  a  Jxmd,  fide  purchaser  for  valuable  considera- 
tion without  notice,  or  otherwise  entitled  to  protection) 
(/).     For  a  court  of  equity  never  wants  a  trustee,  and 

(a)  Lewin  on  Trufttees,  27. 

[h]  Ibid.  27,  29 ;  aud  see  AtU-Gai,  v.  SL  Jofin*t  HotpiUdy  2  De  G.  J. 
k  Sin.  621. 

(c)  Lake  ▼.  Dt  Lambert^  4  Yes.  595. 

(d)  HearU  t.  Qrunbank,  3  Atk.  712. 

(0  33  &  34  Vict,  c.  14,  8.  2 ;  as  to  old  law,  see  Qilb.  on  Uses,  43  ; 
i^T.  Klein,  2  Mer.  431. 

'/)  Thomdike  ▼.  Bunt,  3  De  G.  &  J.  563 ;  SalUhury  v.  BagoU,  2 
Swanst.  60& 
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the  beneficial  interest  therefore  is  never  affected  bj  the 
want  of  a  trustee ;  therefore,  where  property  has  been 
bequeathed  in  trust  without  the  appointment  of  a 
trustee ;  if  it  is  personal  estate,  the  personal  repre- 
sentative is  deemed  the  trustee  ;  and  if  it  is  real  estate, 
the  heir  or  devisee  is  deemed  the  trustee ;  and  in  either 
case,  the  trustee,  whoever  he  is,  is  bound  to  the  due 
execution  of  the  trust.  So  again  the  lapse  of  the  legal 
estate  never  has  the  least  influence  upon  the  trusts 
to  which  it  is  subject ;  if  the  individuals  named  as 
trustees  fail  either  by  death,  or  by  being  under  dis- 
ability, or  by  refusing  to  act^  the  court  will  provide  a 
trustee ;  if  no  tnistees  are  appointed  at  all,  the  Court 
of  Chancery  assumes  the  oi&ce  in  the  first  instance ; 
for  generally  if  the  trust  cannot  be  executed  through 
the  medium  which  was  in  the  primary  view  of  the 
testator,  it  shall  be  executed  through  the  medium 
appointed  by  the  Court  of  Chancery. 


the  tcfvontf 
and  in  what 
BcnBe  the  con- 
troUer,  of  hb 
cestui  que 
ir%ut. 


la  what  sense  ^^^  trustec  is,  in  fact,  a  mere  machine,  but  a 
the  2^^"  machine  that  acts  according  to  the  rules  of  equity, 
and  departs  therefrom  at  his  own  particular  peril, 
although  at  the  same  time  he  is  the  servant  of  his 
cestui  qiie  trust  for  the  time  being.  By  "  cestui  que 
trust "  is  here  meant,  not  one  person  having  only  9/ 
partial  beneficial  interest  in  the  trust  fund, — for  the 
trustee  is  not  the  servant  but  the  controller  of  such 
partiary  or  partial  beneficiary, — but  the  aggregate  body 
of  persons  (born  and  unborn)  that  make  up  the  en- 
tirety of  the  persons  entitled,  or  who  may  be  or  become 
entitled,  to  any  beneficial  interest  in  the  trust  property 
as  such  {g).  And  even  a  majority  of  the  cestuis  que 
trustent  may,  e.g.,  upon  the  total  failure  of  t^ie  objects 
for  which  the  trust  money  was  subscribed,  demand 
back  the  trust  money  (h) ;  also  the  i)erson  for  whom 


(g)  Morgan  v.  Swansea  U,  S,  Authority^  9  Ch.  Dit.  58a,  per  Jeaaeli, 
M.R. 

(/<)   WiUon  V.  Church,  13  Ch.  Div.  i. 
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the  trustee  shall  be  a  trustee  depends  entirely  upon 
the  will  of  such  cestui  que  trust,  whether  entitled  under 
the  original  creation  of  the  trust,  or  by  subsequent 
devolution  or  transfer,  for  he  may  assign  his  beneficial 
interest  without  the  consent  of  the  trustee  (i). 

The  cestuis  que  irusteTU,  or  any  one  or  more  of  them,  Trustee  may 
are  entitled  to  file  a  bill  against  the  trustee,  to  compel  ^  anj^wt  o? 
him  to  the  execution  of  any  particular  act  of  duty;d»*y» 
also,  if  any  cestui  que  trust  has  reason  to  suppose,  and  Or  roitrained 
can  satisfy  the  court,  that  the  trustee  is  about  to  pro*  hii  legal  title. 
oeed  to  an  act  not  authorised  by  the  true  scope  of  the 
trust,  he  may  obtain  an  injunction   from  the  court 
to  restrain  the  trustee  from  such  wrongful  exercise  of 
his  legal  power  (/).     A  trustee  who  has  accepted  the  Trmtee  can- 
trust  cannot  afterwards  renounce  it ;  also,  upon  the  after  accept- 
death  of  one  trustee,  the  entire  responsibilities  survive  *°®®' 
to  the  other  trustees  or  trustee  (k) ;  and  the  only  mode 
in  whioh  a  trustee  could  obtain  a  release  from  his 
/  responsibilities  used  to  be  either  under  the  sanction  of 
j^  a  court  of  equity,  or  by  virtue  of  a  special  power  in 
yj  the  instrument  creating  the  trusty  or  with  the  consent 
of  all  parties  interested  in  the  estate,  being  sui  juris  (/), 
■    of  these  three  modes  of  release,  the  second  one  being 
usually  the  only  one  unattended  with  serious  expense ; 
for  as  regards  the  first  mode  of  release,  the  court  would 
not  sanction  the  release  merely  because  the  trustee    , 
wished  it ;  and  as  regards  the  third  mode  of  release, 
it  was  rarely,  if  ever,  the  certain  fact  that  all  the  cesiuis 
que  trust  were  sui  juris,  or  even  yet  in  existence.    But 
now,  under  the  Conveyancing  Act,  1881  (nt),  a  trus- 


(»)  2  Sp.  876;  AtU-Oen.  v.  Downirtg,  Wilm.  23;  DoncUdwn  v. 
DonaUUon,  Kay,  711. 

U)  BoUm  y.  SlfyOty  I  Hare,  146 ;  Lewin  on  Tr.  613. 

{i)  AU,'0€n.  y,  GUg,  1  Atk.  356  ;  and  compare  Cooke  v.  Crawford, 
13  Sim.  91 ;  Oahome  y.  BowUU,  13  Ch.  Div.  774 ;  aod  see  Convey- 
aDcing  Act,  1881  (44  &  45  Vict,  c.  41),  b.  38. 

{I)  Maruon  ▼.  BaiUie,  2  Macq.  H.  L.  Gas.  80 ;  Lewin  on  Tr.  204. 

(«)  44  &  45  '^ict.,  c.  41,  8.  32. 
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Lf .  tee  may  by  deed  retire  from  the  trust,  provided  two 
trustees  remain,  and  these  two  trustees  and  the  person 
entitled  to  appoint  others  express  by  the  deed  their 
consent  to  his  retirement. 


Trustee  can- 
not delegate 
hit  office. 


The  office  of  trustee  being  one  of  personal  confidence, 
cannot  be  delegated.  Trustees  who  take  on  them- 
selves the  management  of  property  for  the  benefit  of 
others,  have  no  right  to  shift  their  duty  on  other 
persons,  and  if  they  do  so,  they  remain  subject  to 
responsibility  towards  their  cestui  que  trust  for  whom 
they  have  undertaken  the  duty  (n).  The  incapacity 
of  the  trustee  to  delegate  his  office  is  to  be  understood 
of  a  trustee  being  and  remaining  one ;  because  of  course 
under  a  special  power  in  that  behalf  or  otherwise  he 
may  retire  altogether  from  the  trust  with  or  without 
appointing  a  new  trustee  in  his  place,  and  in  that  way 
delegate  (in  one  sense)  the  entire  trust.  But  the 
trustee  who  does  not  resign  altogether  cannot  delegate 
in  part,  for  the  reasons  stated,  and  upon  the  maxim, 
"  delegatus  non  potest  delegare"  which  although  ridiculed 
by  Bentham  as  a  ''  fallacy  of  rhythm,"  is  based  and 
maintained  in  English  law  upon  sound  and  enduring 
reasons. 


Delegation 
permitted 
where  there 
la  a  moral 
necessity 
for  it. 


But  trustees  and  executors  may  justify  their  admi- 
nistration of  the  trust  fund  by  the  instrumentality  of 
others,  where  there  exists  a  moral  necessity  for  it 
Necessity,  which  includes  the  regular  course  of  business, 
will  exonerate.  Thus,  if  "  an  executor  living  in  London 
is  to  pay  debts  in  Newcastle,  and  remits  money  to  his 
co-executor  to  pay  those  debts,  he  is  considered  to  do 
this  of  necessity  ;  he  could  not  transact  business  without 
trusting  some  persou,  and  it  would  be  impossible  for 
him  to  discharge  his  duty  if  he  is  msede  responsible 


(n)  Turtter  v.  Corney,  $  Beav.  517  ;  Bottock  ▼.  Floyer,  L.  R.   1  Eq. 
26 ;  £ava  T.  Hickton^  30  JJeav.  136. 
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when  he  remitted  money  to  a  person  to  whom  he 
would  on  the  like  occasion  have  himself  given  credit, 
and  would  in  his  own  business  have  remitted  money 
in  the  same  way  "  (o). 

Trustees  (whether  or  not  being  also  executors)  are  The  care  ana 
bound  to  take  in  all  cases  the  same  care  of  the  trust  q^^^d  o*f  ** 
property  as  a  man  of  ordinary  caution  would  take  of  trustees,  ^ 
his  own  ;  and  if  they  have  done  so,  they  will  not  be  *"  "^ 
liable  for  any  accideTUal  loss ;  as,  for  instance,  by  a 
robbery  of  the  property  while  in  their  own  possession 
(p),  or  by  a  robbery  or  loss  whilst  in  the  possession  of 
others  with  whom  it  has  necessarily,  i,e.,  in  the  ordinary 
course  of  business,  been  intrusted  (q).  But  the  court, 
in  determining  the  liability  or  non-liability  of  a  trustee 
for  any  loss  sustained  by  the  trust  estate,  distinguishes 
between  the  dtUies  imposed  upon  and  the  discretions 
vested  in  him  as  such.  And  as  regards  his  duties,  the  (a.)  Duties, 
utmost  diligence  in  observing  same  (t.e.,  exacta  dUigentia) 
is  his  only  protection  against  liability  for  any  loss ;  and 
it  is  only  as  regards  his  discretions^  or  discretionary 
powers^  that  an  amount  of  diligence  equal  to  what  he 
bestows  on  his  own  property  will  protect  him  from 
liability.  Thus,  firstly,  as  regards  duties,  if  a  trustee 
or  executor  permit  the  trust  fund  to  remain  unneces- 
sarily, or  contrary  to  his  duty,  in  the  hands  of  third 
parties, — as,  for  instance,  if  money  be  left  in  the  hands 
of  a  banker  more  than  a  year  after  the  testator's  death, 
and  after  the  debts,  &a,  have  been  paid  (r) ;  or  if  a 
trustee  mix  trust  property  with  his  own  (s) ;  or  parts 
with  his  exclusive  control  over  the  fund  by  associating 
with  himself  the  authority  of  another  person  {t) ;  or  if 


(o)  Joy  ▼.  Campbdl,  i  Sch.  k  Lef.  341 ;  CUmgh  v.  Bond,  3  My.  k  Cr. 
497;  Ex  parte  Bdehier,  Amb.  219. 
(p)  Moriey  v.  MorUy,  2  Ch.  Ca.  2. 

(9)  Jonetv,  LewU,  2  Ves.  240;  Swinfen  v.  Swtnfen,  29  Bear.  211. 
(r)  Darke  v.  Martyn,  I  Beav.  525. 
(a)  Lujdtm  ▼.  White,  15  Ves.  432. 
(0  Saheajf  ▼.  Salvay,  2  Ross.  &  My.  215. 
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the  fund  be  left  to  the  entire  control  of  a  co-trastee  (u), 
(6.)  Diicr«.  — it  will  be  at  his  risk  (v).  But,  secondly,  as  regards 
****°*'  discretions^  eg.,  if,  under  the  investment  clause  in  the 

will  or  settlement,  he  has  the  power  of  investing  in  any 
one  or  more  at  his  discretion  of  certain  specified  funds 
comprising  good,  bad,  and  indifferent  securities,  and  he 
invests  (say,  at  the  i-equest  of  an  importunate  cestui  que 
trust)  part  of  the  trust  funds  in  Turkish  Bonds,  as  being 
one  of  the  authorised  investments,  then  he  will  be  liable, 
if  he  would  not  have  invested  his  own  moneys  in  that 
class  of  investment ;  but  otherwise  he  will  not  be  liable, 
even  in  the  case  of  a  loss  to  the  trust  estate  (w).  And 
even  a  simple  executor  or  an  administrator  is  a  trustee 
within  the  meaning  of  this  distinction,  and  will  be  liable 
accordingly  for  any  breach  of  what  the  court  considers 
liis  dv^y,  notwithstanding  that  he  has  used  all  ordinary 
care  (x). 

No  remnnera-       It  is  an  established  rule  that  trustees,  executors,  or 
utruBtMr*^     administrators,  or  others  standing  in  a  similar  situa- 
tion, shall  have  no  allowance  for  their  care  and  trouble, 
and  this  proceeds  upon  the  well-known  principle  of 
equity,  that  a  trustee  shall  not  profit  by  his  trust  (y). 
So    strict   is   this  rule,  that  although   a  trustee    or 
executor  may,  by  the  direction  of  the  author  of  the 
trusts,  have  carried  on  a  trade  or  business  at  a  great 
sacrifice  of  time,  he  will  be  allowed  nothing  as  com- 
pensation for  his  personal  trouble  or  loss  of  time  (z), 
scU.  in  the  absence  of  any  provision  in  the  trust  deed 
Soiicitor-tras-  or  will  entitling   him   to   such   compensation.     And 
on1/for«Mt«   even  a  solicitor,  who  is  a  trustee,  is  not  entitled  to 

out  of  pocket.    

(u)  dough  V.  Bond,  3  My.  &  Or.  490. 

(v)  CkutU  V.  Warlandf  32  Beav.  660 ;  Lunham  ▼.  Blunddl,  27  L.  J. 
Ch.  179  ;  Matthewi  v.  Briae,  6  Beav.  239  ;  22  &  23  Vict,  c.  35,  b.  31. 

(to)  Tabor  v.  Broolu,  10  Ch.  Div.  273  5  In  re  Norrington,  BindUy  ▼. 
Partridge,  W.  N.  1879,  37. 

(«)  Oceanic  Steam  NaingaUon  Co,  v.  Sutherberry,  16  Ch.  Div.  236,  fol- 
lowing Clay  V.  Rufford,  5  De  G.  &  Sm.  768. 

(.y)  RoUneon  y.  Pelt,  2  L.  C.  207 ;  Hamilton  v.  Wright,  9  CI.  &  F. 
III.  (i)  Brocktopp  y.  Barnes,  5  Mad.  9a 


TRUSTIEES  STANDING  IN  A  FIDUCIABY  KBLATION.  1 43 

charge  for  business  done  by  him  in  relation  to  the 
trost,  except  for  his  costs  out  of  pocket  only,  unless 
there  is  in  the  deed  or  will  a  provision  enabling  him 
to  receive  remuneration  for  the  transaction  of  such 
business  (a) ;  aud  even  where  a  solicitor  is  appointed 
executor  or  trustee,  and  according  to  the  will  he  is 
to  be  "at  liberty  to  charge  for  professional  services," 
he  can  only  charge  for  services  strictly  professional, 
and  not  for  matters  which  an  executor  or  trustee  ought 
to  have  done  without  the  intervention  of  a  solicitor, 
such  as  for  attendances  to  pay  premiums  on  policies, 
or  at  the  bank  to  make  transfers,  &c.  (b), — wherefore 
the  will  or  settlement  should  give  to  the  solicitor- 
trustee  a  wide  liberty  in  this  respect,  extending  as 
well  to  professional  business  as  also  to  business  in  and 
about  the  trust  although  not  strictly  professional. 

Although  trustees  or  executors  will  not  in  general  Trustees  may 
be  entitled  to  any  allowance  for  their  trouble,  there  is  JeMdie*com- 
nothii^  however  to  prevent  them  contracting  with  the  pensation. 
cestui  que  trust  to  receive  some  compensation  for  the 
performance  of  the  duties  of  the  trust     But  such  a 
contract  would  be  very  jealously  scrutinised   by   a 
court  of  equity,  and  if  there  be  any  appearance  of  un- 
fairness or  unconscionable  advantage  on  the  part  of 
the  trustee,  the  agreement  will  not  be  enforced  (c). 

In  farther  illustration  of  the  maxim  that  a  trustee  Trustee  must 
shall  not  make  a  profit  by  his  trust,  may  be  mentioned  JIdva*nt4e  out 
those  cases  where  one  in  a  fiduciary  position  uses  that  °*  ^"  ^'''*'*" 
position  as  a  means  of  obtaining  any  profit  or  advan- 
tage which  he  would  not  otherwise  obtain.     It  was 
upon    this  principle  that  Lord  Eldon    in  one    case 
directed  an  inquiry  whether  the  liberty  of  sporting  (a.)  Not  enjoy 
over  the  trust  estate  could  be  let  for  the  benefit  of  the  *i»«  ■J^oo^i"*- 

(a)  BroughUm  y.  Broughton,  5  De  G.  M.  &  Q.  1 6a 
(6)  Harb'n  x.  Darby,  28  Beav.  325. 
\fi)  Ayliffe  ▼.  Murray,  2  Atk.  58. 
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(6)  Not 
charge  more 
than  he  gave 
for  the  pur- 
chase of 
debts. 


cestui  que  tnost,  and  in  the  meantime  the  trustee  was 
to  appoint  a  gamekeeper  for  the  preservation  of  the 
game,  but  was  not  himself  to  enjoy  the  shooting  (d). 

If  trustees  or  executors  buy  up  any  debt  or  encum- 
brance to  which  the  trust  estate  is  Kable,  for  a  less 
sum  than  is  actually  due  thereon,  they  will  not  be 
allowed  to  take  the  benefit  to  themselves,  but  the 
creditors  or  legatees,  or  other  cestuis  que  trust,  shall 
have  the  advantage  of  it  {e). 


(c.)  Not  take  Again,  if  a  trustee  or  executor  use  the  fund  com- 
PR^ngiBtereat  ™^*^^6<i  ^^  ^^^  ^arc  in  buying  and  selling  land,  or  in 
instead.  stock  Speculations,  or  lay  out  the  trust  money  in  a 

commercial  adventure,  as  in  fitting  out  a  vessel  for  a 
voyage,  or  if  he  employ  it  in  business,  in  all  these 
cases,  while  the  executor  or  trustee  is  liable  for  all 
losses,  the  cestui  que  trust  may  insist  either  on  having 
the  trust  fund  replaced  with  interest,  or  on  having  the 
profits  made  by  the  trust  funds  so  employed  (/). 


Trustee  can- 
not renew 
lease  in  his 
own  name ; 

Or  purchase 
trust  estate. 


So  likewise  a  person  standing  in  a  fiduciary  relation 
towards  another  will  not  be  allowed  to  benefit  by  his 
trust  by  obtaining  a  renewal  of  a  lease  in  his  own 
name,  but  will  be  deemed  in  equity  to  be  a  trustee  for 
those  interested  in  the  original  term  {g) ;  nor  will  a 
trustee,  as  a  general  rule,  be  permitted  to  purchase 
the  trust  estate  from  his  cestui  que  ti^ust  (A). 

Sameprm-  The    foregoing   principles    apply   to    constructive 

ag^ntC^^     trustees,    as    agents  (i),    guardians  (/),    partners  (i), 

(d)  Wehh  ▼.  Earl  of  ShafUBhury,  ^  Ves.  480-488. 

(«)  Pocleyv.  QuUter,  4  Drew.  184,  2  De  G.  &  Jo.  327  ;  Poshrooke  v. 
Balguyy  I  My.  k  K.  226. 

(/)  Docker  y.  Somes,  2  Mj.  &  K.  655  ;  Tovmend  y.  Townend,  i  Giff. 
201  ;  WiUett  y.  Blanford,  i  Hare,  253. 

ig)  Keech  y.  Sandford,  1  L.  C.  46. 

{h)  Fox  y.  Mackretht  i  L.  C.  123. 

(i)  Morret  y.  Paake,  2  Atk.  54 ;  Kimber  v.  Barber,  L.  R.  8,  Ch.  56 ; 
Macpherson  y.  WaU,  3  App.  Ca.  254. 

(j)  Powell  y.  Glover,  3  P.  W.  252  w. 

(k)  Wedderhurn  y.  Wedderbuni,  4  My.  &  Cr.  41. 
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directors  of  companies  (I),  and  even  promoters  of  com- 
panies (m),  and  generally  to  all  persons  clothed  with 
a  fiduciary  character.  All  such  persons  must  refund 
all  profits  improperly  made  at  the  expense  of  the 
trust  estate,  and  will  not  be  allowed,  as  a  general  rule, 
any  remuneration  for  their  trouble  (n) ;  and  a  summary 
remedy  imder  the  Companies'  Act,  1862,  s.  165  (o),  is 
provided  against  directors  in  the  event  of  the  winding 
np  of  the  company,  and  they  are  thereby  made  liable 
for  their  misfeasances,  ie.,  breaches  of  trust  (p). 

However,  under  exceptional  circumstances,  trustees  Exceptional 
and  other  persons  standing  in  the  like  fiduciary  relation  trustee?  pur-  * 
may  eflfectively  and  securely  purchase  from  their  cestuis  ®^*"®  ^">°J    , 

/    V   -ri.     1  .11      .  o      cestui  que  truit 

qiu  trustent,  e,g,y  ( i )  If  the  trustee  will  give  more  for  hoida  good. 
the  trust  estate  than  any  other  purchaser,  in  other 
words,  if  he  will  give  a  "  fancy-price  "  for  it ;  or  (2)  If 
the  offer  to  sell  proceeds  from  the  cestuis  que  trtistmt, 
and  the  trustee  pays  the  ordinary  value  in  the  market, 
keeping  (as  it  is  said)  his  cestuis  que  trustent  at  arm's 
length ;  or  (3)  If  the  sale  is  by  public  auction,  and  the 
trustee  has  l^e  leave  of  the  court  to  bid, — then,  and 
in  any  of  these  cases,  the  purchase  by  the  trustee  will 
in  general  hold  good  (;). 

But  if  a  person  is  merely  a  constructive  trustee,  his  Constructive, 
liabilities  are  in  some  respects  different  from  those  of  Mone  extent 
an  express  trustee.    His  duties  and  responsibilities  are  JJiSee!**' 
in  general  matters  of  quasi-contract,  and  he  is  there- 
fore not  bound  by  many  of  the  rules  which  equity  has 


(Q  Great  Luxembowrg  BtuL  Co,  t.  Magnayt  25  Bear.  586. 

(m)  Bagjudl  t.  CarUon,  6  Ch.  Div.  371 ;  New  Sombrero  Co.  y.  Brian- 
gtr,  5  Gh.  Div.  73,  3  App.  Ca.  1218  ;  Emma  Silver  Mining  Co,  v.  Lewis^ 
4  C.  P.  D.  396 ;  WhaJUy  Bridge  Printing  Co,  v.  Qreen,  5  Q.  B.  D.  109. 

(ft)  Docker  v.  Soumm,  2  My.  k  K.  665  ;  Foster  y.  M'Kinnon,  5  Or.  510 ; 
Iw^perial  Mercantile  Credit  Auoeiation  y.  CoUman,  L.  R.  6  H.  L.  189. 

(0)  25  k  26  Viet.,  c.  89. 

(p)  Metealfe'e  Caae,  13  Ch.  D.  170;  foUowiuK  De  Ruvigne'e  Caee,  5 
Ch.  D.  306  ;  and  Peareon^e  Case,  5  Ch.  Div.  336. 

iq)  HiekUy  ▼.  Hicldey,  L.  R.  2  Ch.  Div.  190. 
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annexed  to  the  express  fiduciary  relation.  Thus,  in 
Remarks  of  Knox  V.  Oye  (/•),  where  it  was  attempted  to  be  argued 
^"■^  ^^y'ojc  *'^^*  *  surviving  partner  was  a  trustee  of  the  share  of 
V.  Qye.  his  deceased  partner,  Lord  Westbury,  after  adverting 

to  the  case  of  vendor  and  purchaser,  and  stating  that 
there,  though  the  vendor  might  by  a  metaphor  be 
called  a  trustee,  he  was  a  trustee  only  to  the  extent  of 
his  obligation  to  perform  the  agreement  between  himself 
and  the  purchaser,  proceeded  as  follows: — ^''In  like 
manner,  here  the  surviving  partner  may  be  called  a 
Time  runs  in    trustee  for  the  dead  man,  but  the  trust  is  limited  to  the 
structive  ^^^'  discharge  of  an  obligation,  which  is  liable  to  be  barred 
thou^h'not      ^  Icbpse  of  time.     As  between  the  express  trustee  and 
in  favour        cestui'que  trust,  time  will  not  run,  but  the  surviving 
trastee!"       partner  is  not  a  trustee  in  that  full  and  proper  sense. 
It  is  most  important  to  mark  this  again  and  again,  for 
there  is  not  a  more  fruitful  source  of  error  in  law  than 
the  inaccuracy  of  language.      The   application  to  a 
man,  who  is  improperly  and  by  metaphor  only  called 
a  trustee,  of  all  the  consequences  which  would  follow 
if  he  were  a  trustee  by  express  declaration — in  other 
words,  a  complete  trustee — ^holding  the  property  ex- 
clusively for  the  benefit  of  the  cestui  que  trust,  well 
illustrates  the  remark  made  by  Lord  Macclesfield,  that 
nothing  in  law  is  so  apt  to  mislead  as  a  metaphor  "  {s). 

Constmctive  Similarly,  where  a  person  is  merely  a  constructive 
haveremune-  ^^ustec,  as  having  employed  the  money  of  another  in  a 
ration  for        trade  or  business,  although  he  must  account  for  the 

time  and  skiU. 

profits  of  the  money  he  has  employed,  he  may  have  an 
allowance  made  to  him  for  his  loss  of  time  and  for  his 
skill  and  trouble  (^). 


(r)  L.  R.  ^  H.  L.  656,  675 ;  and  see  Noyt%  v.  Crawley,  10  Ch.  Div. 
31  ;  Metropolitan  Bank  y.  Btiron,  5  Exch.  Diy.  319. 

(«)  Taylor  v.  Taylor,  28  L.  T.,  N.S.  189 ;  Edwards  v.  Warden,  22  W. 
R.  669. 

(0  Brown  v.  LUton,  i  P.  W.  140 ;  Brown  v.  De  Tattet,  Jao.  284 ; 
Locker  v.  Somei,  2  M.  &  K.  655. 
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In  Tovmley  v.  Sherborne  (w),  the  extent  of  the  re-  One  trustee 
sponsibility  of  one  trustee  for  the  acts  or  defaults  of  {Jii'^truaJee, 
his  co-trustee  was  first  discussed.  A.,  B.,  C,  and  D.  -p»cticaiiy. 
were  trustees  of  some  leasehold  premises.  A.  and  B. 
collected  the  rents  during  the  first  year  and  a  half, 
and  signed  acquittances,  but  from  that  period  the  rents 
were  uniformly  received  by  an  assign  of  C.  The 
liability  of  A.  and  B.  during  the  first  year  and  a  half 
was  undisputed,  but  the  question  was  raised  whether 
they  were  not  also  chargeable  with  the  rents  which 
had  accrued  subsequently,  and  which  had  never  come 
to  their  hands  ?  After  much  consideration,  the  judges 
resolved : — That  where  lands  are  conveyed  to  two  or 
more  upon  trust,  and  one  of  them  receives  all  or  the 
most  part  of  the  profits,  and  after  dieth  or  decayeth 
in  his  estate,  his  co- trustees  shall  not  be  charged  or  be 
compelled  in  the  Court  of  Chancery  to  answer  for  the 
receipts  of  him  so  dying  or  decayed,  unless  some  prac«  t 
tice.  fraud,  or  evil-dealing  appears  to  have  been  m  ^ 
them,  to  prejudice  the  trust,  for  they  being  by  law 
,Jj2^lt-tenants,  or  tenants  in  common,  every  one  by  law 
may  receive  either  all  or  as  much  of  the  profits  as  he 
can  come  by ;  it  is  no  breach  of  trust  to  permit  one  of 
the  trustees  to  receive  all,  or  the  most  part  of  the  profits, 
it  falling  out  many  times  that  some  of  the  trustees  live 
far  from  the  lands,  and  are  put  in  trust  out  of  other 
respects  than  to  be  troubled  with  the  receipt  of  the 
profits.  But  it  was  also  resolved : — That  if  upon  the 
proof  of  circumstances,  the  court  should  be  satisfied  that 
there  had  been  any  dohcs  mains,  or  any  evil  practice, 
fraud,  or  ill  intent  in  him  that  permitted  his  com- 
panion to  receive  the  whole  profits,  he  should  be 
charged,  though  he  received  nothing  (v).  And  it 
was,  in  fact,  decided  in  Tovmley  v.  Sherborne,  that  if 
a  trustee  joined  with  his  co-trustees  in  signing  receipts. 


(«)  a  L.  C.  870 ;  and  see  Lewis  v.  Nobbi,  8  Cb.  Dit.  591. 

(v)  MucHow  T.  FuUer,  Jao.  198  ;  Boidtt,  v.  Booth,  i  Bear.  125. 
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he  was  liable,  even  though  he  had  received  nothing 
— the  liability  arising  not  from  his  mere  signing  of 
the  receipts  (because,  of  course,  it  was  his  duty  to  do 
that),  but  from  his  subsequently  leaving  in  the  hands  of 
his  co-trustees  the  money  that  had  been  received  (which, 
as  we  have  just  seen,  it  was  a  violation  of  his  duty  to 
do), — such  neglect  of  duty  amounting  to  an  "evil 
practice "  within  the  meaning  of  this  case,  although 
there  was  no  moral  culpability  on  the  trustee's  part. 


"Signing  for 
conformity/' 
— effect  of : 
(i.)  By  itself 
alone. 


(a.)  When 
coupled  with 
subsequent 
neglect  of 
duty. 


And,  in  fact,  in  later  times  the  rule  has  been 
established  that  a  trustee  who  joins  in  a  receipt  for 
conformity,  but  without  receiving,  shall  not  hy  that 
circumstance  alone  be  rendered  liable  for  a  misapplica- 
tion by  the  trustee  who  receives,  for  "  it  seems  to  be 
substantial  injustice  to  decree  a  man  to  answer  for 
money  which  he  did  not  receive,  at  the  same  time  that 
the  charge  upon  him,  by  his  joining  in  the  receipts,  is 
but  notional "  (w).  Where  the  administration  of  the 
trust  is  vested  in  co-trustees,  a  receipt  for  money  paid 
to  the  account  of  the  trust  must  (according  to  the  pre- 
sent state  of  the  law)  be  authenticated  by  the  signature 
of  all  the  trustees  in  this  their  joint  capacity,  and  it 
would  be  tyranny  to  punish  a  trustee  for  an  act  which 
the  very  nature  of  his  office  will  not  permit  him  to 
decline  (a?), — scil.  where  that  act  is  not  coupled  with 
any  breach  of  duty  arising  subsequently.  At  law, 
where  trustees  join  in  a  receipt,  primd  facie  all  are  to 
be  considered  as  having  received  the  money.  But  it 
is  competent  to  a  trustee,  and,  if  he  means  to  exonerate 
himself  from  that  inference,  it  is  necessary  for  him,  to 
show  that  the  money  acknowledged  to  have  been  re- 
ceived by  all  was  in  fact  received  by  one,  and  he  him- 
self joined  only  for  conformity  (y).     But  that  means  of 

(w)  Fellow  V.  MUchdl,  I  P.  W.  81  ;  /n  re  Fryer,  3  K.  &  J.  317  ;  and 
see  Brict  r.  Stokes,  11  Ves.  319  ;  Banbury  y.  Kirldand,  3  Sim.  265. 

(«)  Lewin,  215. 

\y)  Brice  y.  Stoket,  2  L.  C.  877 ;  11  Ves.  319  ;  and  see  Conyeyancing 
.Act,  1881,  a.  36;  Settled  Land  Act^  1882,  s.  40. 
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exoneration  from  subsequent  loss  is  in  general  of  little 
worth,  the  subsequent  loss  commonly  proceeding  not 
from  the  mere  signature  of  the  receipt  (how  could  it  ?), 
but  from  a  subsequent  neglect  of  dvJty  by  the  non* 
receiving  but  signing  trustee.  For  though  a  trustee  is 
safe  if  he  does  no  more  than  authorise  the  receipt  and 
retainer  of  the  money  by  his  co-trustee,  yet  he  will  not 
be  justified  in  allowing  the  money  to  T€mai%  in  his 
hands  for  a  longer  period  than  the  circumstances  of  the 
case  reasonably  require  (2) ;  «.y.,  a  fortnight's  neglect 
may  occasion  all  the  loss. 


Co-executors,  on  the  other  hand,  are  generally  answer-  One  executor 
able  each  for  his  own  acts  only,  and  not  for  the  acts  for  his^!> 
of  their  co-executors  (a).     For  in  respect  of  receipts  the  ®^???.^"~ 
case  of  co-executors  is  materially  different  from  that 
of  co-trustees,  and  this  difference  arises  not  from  any 
principle,  but  from  the  different  powers  with  which 
co-trustees  and  co-executors  are,  so  far  as  regards  the 
receipt  and  application  of  moneys,  respectively  invested 
by  the  law ;  for  an  executor  has,  independently  of  his 
co-executor,  a  full  and  absolute  control  over  the  per- 
sonal assets  of  the  testator,  and  is  competent  to  give 
valid  discharges  by  his  own  separate  act     If,  therefore, 
an  executor  join  with  a  co-executor  in  a  receipt,  he  onus  on 
does  an  wtmecessary  act,  and  will  therefore  be  primd  fngln^ceipt 
facie  answerable  for  the  application  of  the  fund  (J).  ^  Pj^ve  that 
But  this  primd  facie  responsibility  may  be  readily  got  receive, 
rid  of  or  displaced  by  evidence  that  the  co-executor 
who  signed  in  this  unnecessary  way  did  not  in  fact  re* 
ceive.     Therefore  where,  in  Westley  v.  Clarke  (c),  T.,  one 
of  three  executors,  had  called  in  a  sum  of  money, 
secured  by  mortgage  of  a  term  of  years,  and  received  the 
amount,  and  afterwarde^  but  the  same  day,  sent  round 


(a)  Briet  v.  /Stoikef,  ttW  «up. ;  TKww^wi^  v.  Fiwik,  8  De  O,  M.&  G.  560 ; 
YToUvr  T.  SjfmotuU,  3  Swantt.  x  ;  ffcmbury  ▼.  Kirkland,  3  Sim.  265. 
(a)  WilUamt  y.  Nixcn^  2  BeaT.  472. 
(6)  Briee  ▼.  Stoka,  11  Ves.  319.  (e)  i  Eden.  357. 
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his  clerk  to  his  co-executors,  with  a  particular  request 
that  they  would  execute  the  assignment  and  sign  the 
receipt,  which  they  accordingly  did ;  and  T.  afterwards 
became  bankrupt,  and  the  money  was  lost,  and  there- 
upon a  bill  was  filed  to  charge  the  co-executors, — 
Lord  Northington  said, — "If  it  plainly  appears  that 
only  one  executor  received  and  discharged  the  estate 
indebted,  and  assigned  the  security,  and  the  others 
joined  afterwards  without  any  reason  and  without  being 
in  a  capacity  to  control  the  act  of  their  co-exectUor,  either 
before  or  after  the  act  was  done,  what  ground  has  any 
court  of  conscience  to  charge  them  ? "  His  Lordship 
was  therefore  of  opinion  that  the  executors  were  not 
liable  for  the  misapplication  by  their  co-executor. 


True  rule  as 
to  receipts  by 
ezeoutors. 


The  true  rule  is  best  explained  by  Lord  Redesdale 
in  Joy  V.  Campbell  (d), — "  The  distinction,"  he  observes, 
*'  seems  to  be  this,  with  respect  to  mere  signing ;  that 
X  if  the  receipt  be  given  for  the  purpose  of  mere  form, 
then  the  signing  will  not  charge  the  person  not  re- 
ceiving; biU  if  it  be  given  under  circumstances  pur- 
porting  that  the  money,  though  not  actually  received  by 
both  executors,  was  under  the  control  of  both,  such  a 
receipt  shall  charge;    and  the  true  question  in  all 

y    these  cases  seems  to  have  been,  whether  the  money  was 

A    under  the  control  of  both  executors  ?  "  (e). 


Indemnity 
clauses, — 
utility  of,  in 
genenJ. 


An  express  clause  is  usually  inserted  in  trust  deeds 
that  one  trustee  shall  not  be  answerable  for  the 
receipts,  acts,  or  defaults  of  his  co-trustees,  but  for 
his  own  acts  and  defaults  only.  But  equity  infuses 
such  a  proviso  into  every  trust  deed  (/),  and  a  person 
can  have  no  better  right  from  the  expression  of  that 
which,  if  not  expressed,  would  be  implied  (g).     And 


{d)  I  Scb.  &  Lef.  341. 

(«)  WcUker  ▼.  Synumds,  3  Swanst.  i  ;  ffovty  v.  Blakeman,  4  Vea.  608. 

(/)  Dawtony,  Clarke,  18  Vee.  254. 

(^)  WcrraU  v.  Uwjwd,  8  Ves.  8 ;  Rthdtn  t.  Fofey,  29  Beav.  213. 
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now,  by  Lord  St.  Leonards'  Act  (A),  every  instrument 
creating  a  trust  shall  be  deemed  to  contain  the  usual 
indemnity  and  reimbursement  clauses,  and  therefore, 
in  future,  the  express  introduction  of  them  into  deeds 
and  wills  may  be  safely  dispensed  witL  But  it  is  to 
be  noted,  of  course,  that  the  very  generality  of  the 
usual  indemnity  clause  augurs  it  of  little  worth  as  a 
protection,  as  it  does  not  extend  to  cover  the  trustee's 
neglect  of  a  trustee's  diUies,  one  of  which  (as  already 
shown)  is  not  to  leave  the  money  in  the  sole  control 
of  his  co-trustee. 

That  being  so,  it  is  not  unusual  to  insert  in  deeds  wuhm  v. 
and  wills  an  indemnity  clause  of  somewhat  wider  ^f;"^^^^ 
reach.  Thus,  in  the  case  of  WtUsins  v.  Ebgg  ft),  a  fxteMiye 
testatrix,  by  her  will  in  1854,  after  appointing  three  okuse. 
trustees,  declared  each  trustee  should  be  answerable 
only  for  losses  arising  from  his  own  default,  and  not 
for  involuntary  acts,  or  for  the  acts  or  defaults  of  his 
co-trustees ;  and  particularly  that  any  trustee  who  should 
pay  over  to  his  co-tnistee^  or  shozUd  do  or  concur  in  any 
act  enabling  his  CKhtrustee  tojresdve  qni/  Tiuyneysfor  the 
general  purposes  of  her  will,  shouM  not  be  obliged  to  see 
to  the  due  amUcation  thereof,  nor  ^unUd  svdi  trustee  be 
subsequently  rendered  responsible  by  any  express  notice 
or  intimajion  of  the  actual  misappftcaiion  of  the  sarne 
moneys.  The  three  trustees  joined  in  signing  and 
giving  receipts  to  two  insurance  companies  for  two 
sums  of  money  paid  by  them,  but  two  of  the  trustees 
permitted  their  co-trustee  to  obtain,  and  afterwards  to 
retain,  the  money  without  ascertaining  whether  he  had 
invested  it  That  trustee  having  misapplied  the  money, 
a  bill  was  filed  for  the  purpose  of  making  his  co- 
trustees personally  liable.  Lord  Westbury,  C,  held 
that  they  were  not  liabla     His  Lordship  said, — "  This 


(A)  a2  &  23  Vict.,  c  35,  8.  31 ;  and  see  Settled  Land  Act,  1882,  sa. 
41,  42.  (t)  8  Jut.  N.S.  25 ;  3  Giff.  1x6. 
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clause  excluded  the  possibility  of  any  liability  except 
for  actual  misappropriation.  There  were  three  modes  in 
which  a  trustee  would  become  liable  according  to  the  or- 
dinary rules  of  law, — first,  where,  being  the  recipient,  he 
/»  hapds  over  the  money  without  securing  its  due  appli- 
cation ;  secondly,  where  he  allows  a  co-trustee  to  receive 
/^.  money  without  making  due  inquiry  as  to  his  dealing 
with  it;  and,  thirdly,  where  he  becomes  aware  of  a 
breach  of  trust,  either  committed  or  meditated,  and 
abstains  from  taking  the  needful  steps  to  obtain  resti- 
tution or  redress.  The  framer  of  the  clause  under 
examination  knew  these  three  rules,  and  used  words 
sufficient  to  meet  all  these  cases.  There  remained, 
therefore,  only  personal  misconduct,  in  respect  of  which 
a  trustee,  acting  under  this  will,  would  be  responsible." 

Duties  of  The  two  primary  duties  of  a  trustee  are,  firsts  to 

Swwda'"^  cany  out  the  directions  of  the  person  creating  the 
securing  i^  trust ;  and,  secondly,  to  place  the  trust  property  in  a 
'  ^^       '  state  of  security. 

(z.)  Reduction  Thus,  if  a  trust  fund  be  an  equitable  interest,  of 
M'^qiuS^****^'*  which  the  legal  estate  cannot  at  present  be  transferred 
poaseuion.  ^  j^n  encumbrancer,  it  is  the  trustee's  duty  to  lose  no 
time  in  giving  notice  of  his  own  interest  to  the  person 
in  whom  the  legal  interest  is  vested ;  for,  otherwise, 
he  who  created  the  trust  might  subsequently  encumber 
adversely  the  interest  he  has  settled  in  favour  of  a 
purchaser  without  notice,  who,  by  first  giving  notice  to 
the  legal  holder,  might  gain  a  priority  (/).  Also,  if 
the  trust  fund  be  a  chose  in  action,  as  a  debt  which 
may  be  reduced  into  possession,  it  is  the  trustee's  duty 
to  be  active  in  getting  it  in,  and  any  unnecessary 
delay  in  this  respect  will  be  at  his  own  personal 
risk  {k). 


(j)  Jacob  V.  Lucas,  i  Beav.  436. 
(*)  Grove  v.  Price,  26  Beav,  X03. 
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An  executor  or  trustee  is  not  to  allow  the  assets  of  (s.)  Beaiisa- 
the  testator  to  remain  outstanding  xvponpersonalsecmity,  ouS^diBgTn 
though  the  debt  was  a  loan  hj  the  testator  himself  on  pe"on»i 
what  he  deemed  an  eligible  investment  (/) ;  and  he  is 
not  justified  in  lending  on  personal  security,  however 
good  (m).     But  he  may  continue  such  loans,  and  also 
make  new  loans,  on  personal  security,  if  expressly 
empowered  to  do  so  by  the  instrument  creating  the 
trust  (n) ;  and  in  that  case  he  must  only  exercise  his 
discretion  in  a  reasonable  way. 

In  the  absence  of  any  express  power  created  by  (3.)  invest- 
the  settlement,  and  independently  of  any  power  which  fj^d*g^n*the* 
may  be  given  by  any  statute  for  the  time  being  in  authorised 
force,    trustees,   executors,    or   administrators   should 
invest  on  mortgages  of  real  estate  in  England,  or  in 
Government  securities,  or  in  Consolidated  Bank  An- 
nuities (0).  (iuiiU 

However,  by  Lord  St.  Leonards'  Act,    22  &   23  Range  of  in- 
Vict,  c.  35,  s.  32,  trustees,  executors,  and  admini- a®th?riS^  by 
strators,  where  not  expressly  forbidden  by  the  instru-  J^Jlit  moneys, 
ment  (^eating  the  trust,  are  authorised  to  invest  trust 
fonds  on  real  securities  in  any  part  of  the  United 
Kingdom,  or  in  the  stock  of  the  Bank  of  England  or 
Ireland,  or  in  the  East  India  Stock  (p).     Also,  by  Lord 
Cranworth's  Act,  23  &  24  Vict,  c.  145,  s.  25,  it  was 
enacted  that  trustees  having  trust  money  in  their  hands 
which  it  was  their  duty  to  invest  at  interest,  should 
be  at  liberty,  at  their  discretion,  to  invest  the  same  in 
any  of  the  parliamentary  stocks  or  public  funds,  or  in 
Government  securities,  and  such  trustees  should  also  be 

{[)  Paddon  v.  Riehardton,  7  De  G.  M.  &  Q.  563 ;  Clough  v.  B<ynd^ 
2  My.  k  Cr.  496. 

(»)  Oeaves  ▼.  Strahan,  8  De  G.  M.  &  G.  291. 

(n)  Paddon  r.  Richardwfiy  7  De  G.  M.  &  G.  563. 

(o)  Bawi  V.  FtaddL,  7  De  G.  M.  &  G.  62S ;  Ex  parU  Vicar  of  St, 
Mary^  Wigton,  18  Ch.  Div.  646. 

ip)  See  23  ft  24  Vict.,  c.  38,  8.  12 ;  also  30&31  Vict.,  e,  132,  s.  I, 
which  exteodfl  the  power  of  inveitment  to  East  India  Stocks  created 
after  the  date  of  22  k  23  Vict.,  0.  35  ;  Lewin  on  Trusta,  252 ;  In  re 
Wedder^um'i  Truttt,  9  Ch.  Div.  1X2. 
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at  liberty,  at  their  discretion,  to  call  in  any  trust  funds 
invested  in  any  other  securities  than  as  aforesaid,  and 
to  invest  the  same  in  any  such  securities  as  aforesaid ; 
but  no  such  change  of  investment  as  aforesaid  should 
A  be  made  (except  in  the  Three  per  Cent  Consolidated 
Bank  Annuities)  where  there  was  a  person  under  no 
disability  entitled  in  possession  to  receive  the  income 
of  the  trust  fund  for  his  life,  or  for  a  term  of  years 
determinable  with  his  life,  or  for  any  greater  estate, 
without  the  consent  in  writing  of  such  person.  Also, 
by  the  statute  30  &  3 1  Vict.,  c.  132,  s.  2,  it  is  enacted 
that,  except  where  expressly  forbidden  by  the  instru- 
ment creating  the  trust,  "  it  shall  be  lawful  for  every 
trustee,  executor,  or  administrator,  to  invest  any  trust 
fund  in  his  possession  or  under  his  control  in  any 
securities,  the  interest  of  which  shall  be  guaranteed  by 
Parliament"  Also,  by  the  statute  34  &  35  Vict,  c. 
27  (The  Debenture  Stock  Act,  1 871),  it  is  enacted 
that  trustees,  executors,  and  administrators,  having 
power  to  invest  trust  funds  in  the  mortgages  or  bonds 
of  any  company,  shall  and  may  (unless  the  instrument 
of  trust  express  to  the  contrary)  invest  such  funds  in 
the  debenture  stock  of  any  such  company.  And  under 
the  Settled  Land  Act,  1882  (45  &  46  Vict,  c.  38), 
s.  21,  capital  trust  money  arising  under  that  Act  may 
be  invested  (speaking  generally)  in  the  like  securities 
as  those  hereinbefore  stated  to  be  authorised. 

(4.)  CoDveraion  As  a  general  rule,  where  a  testator  subjects  the 
and  revenion-  j^esidtie  of  his  personal  estate  to  a  series  of  limitations 
SoJi?ri£ld*^  directly  or  by  way  of  trust,  without  any  particular 
ui  residuary     directions  as  to  the  investment  or  mode  of  enjoyment, 

devise  or  ,  .11  -.1..  ,  . 

bequest.  there,  m  the  absence  of  indications  of  a  contrary  in- 

tention, such  part  of  the  residue  as  may  be  wearing 
out  (such  as  leaseholds)  must  be  converted,  and  put 
in  such  a  state  of  investment  as  to  be  securely  avail- 
able for  all  persons  interested  in  it  And  if  the  resi- 
due comprises  property  of  a  reversionary  nature,  that 
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also  must  be  converted.     The  fonner  of  these  two 
roles  protects  the  remainder-man,  the  latter  of  them 
protects  the  tenant  for  life  {q).     But  this  duty  to 
convert  does  not  arise  where,  e.g.y  the  leaseholds  are  X 
bequeathed  specifically  and  not  by  way  of  residue  (r). 

When  trustees  or  executors  were  directed  by  the  The  limit  or 
?rill  to  convert  the  testator's  property,  and  invest  itSSJSe?® 
in  Government  or  real  securities,  and  neglected  to  do  i>*^»?i*y  ^jr 
either,  it  was  for  a  long  time  a  question  whether  they  ment. 
should  be  answerable  for  the  principal  money  with 
interest,  or  the  amount  of  stock  which  might  have 
been  purchased  at  the  period  when  the  conversion 
should  have  been  made,  with  subsequent  dividends, 
at  the  option  of  the  cestui  jue  trust ;  or  whether  they 
should  be  charged  with  the  amount  of  principal  and 
interest  only,  without  an  option  to  the  cestui  que  trust 
of  taking  the  stock  and  dividends.  It  has  now  been 
decided  that  the  trustee  is  answerable  only  for  the 
principal  money  wnd  iiUeresty  and  that  the  cestm  que 
trust  has  no  option  of  taking  the  stock  and  dividends. 
The  principle  upon  which  the  court  proceeds  is,  that 
the  trustee  is  liable  only  for  not  having  done  what  it 
was  his  duty  to  have  done,  and  the  measure  of  his 
responsibility  is  that  which  the  cestui  que  trust  must 
have  been  entitled  to  in  whatever  mode  that  duty  was 
performed  (»). 

Executors  have  no  authority  in  law  to  carry  on  the  Executors 
trade  of  their  testator;  but  they  may  do  so  if  thet^*under 
will  contains  a  direction  that  they  should  do  so  {t) ;  ^Ji  ~th  JS 

right  pf  in- 

J9)  2  8p.  42,  552,  557 ;  BaU  t.  Hooper,  5  De  G.  M.  &  Q.  338 ;  iXogiter^ 
nowt  T.  Lord  DartmotUh,  7  Ves.  137  ;  Porter  v.  BaddeUy,  L.  R.  5  right  of  their 
Ch.  Diy.  542  ;    Wright  v.  Lambert,  L.  R.  6  Ch.  Div.  649 ;  and  see  creditors. 
MudondUiv.  Irvine,  8  Ch.  Div.  lOl  ;  Johmon  v.  Latoaon,  W.  N.  1879, 
26 ;  Brown  v.  Oellady,  L.  R.  2  Ch.  App.  751. 

\r)  In  re  Betiufoy'9  £$taU,  I  Sm.  &  Q.  20 ;   and  see  Jeffreys  v. 
CwMior,  28  Beav.  328. 

(«)  Robinnn  t.  RoUnmm,  i  De  O.  M.  &  O.  247. 

U)  WilUaint  on  EzecutoFs,  p.  1798. 
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and  when  a  testator  gives  such  a  direction,  he  may 
limit  the  direction  to  a  specific  part  of  the  assets, 
which  for  this  purpose  he  severs  from  his  general 
assets.  And  where  a  trader  has  by  his  will  directed 
his  executor  or  trustee  to  carry  on  his  trade,  and  to 
employ  a  specific  portion  of  the  trust  estate  for  the 
purpose,  the  rule  is,  that  though  the  executor  or  trustee 
is  personally  liable  (acil.  on  contract)  for  debts  in- 
curred by  him  in  carrying  on  the  trade  pursuant  to 
the  will,  yet  such  executor  or  trustee  has  the  right  to 
resort  for  his  indemnity  to  the  specific  assets  so  directed 
to  be  employed,  but  no  further.  And  consequently 
the  creditors  of  the  trade  are  entitled  to  stand  in  the 
place  of  the  executor  or  trustee,  and  to  claim  the 
benefit  of  that  rights  so  as  to  obtain  payment  of  their 
debts  (u).  But  the  rule  does  not  apply  when  the 
executor  or  tnistee  is  in  default  to  the  specific  trust 
estate  devoted  to  the  trade ;  in  such  a  case,  the  de- 
faulting executor  or  trustee  not  being  himself  entitled 
to  an  indemnity,  except  upon  the  terms  of  making 
good  his  default,  the  creditors  are  in  no  better  position, 
and  are  therefore  not  entitled  to  have  their  debts  paid 
out  of  the  specific  assets  unless  they  first  make  good 
the  default  (v).  Jessell,  M.R,  has  stated  this  right 
of  the  creditors  to  be  a  mere  corollary  to  the  right 
of  following  trust  funds,  and  to  have  been  admitted 
by  the  courts  of  equity  to  prevent  the  injustice  of 
the  cestuis  que  trustent  "  walking  off  with  the  assets  " 
which  have  been  earned  by  the  use  of  the  creditors' 
property  (w). 

Remedies  of  It  remains  to  expound  the  remedies  of  a  cestui  que 
?^*i?*/veiit  trust,  and  in  the  first  place  to  inquire  into  whose  hands 
trast^*^"^^  *"'  ^^®  ^^^  "^^y  ^  followed. 

(tt)  Ex  parU  Oarland,  lo  Ves.  I20 ;  ^  parte  Edwards,  4  D.  F.  & 

J  488. 

(»)  Inrt  Johnson,  Shearman  v.  Jtohinson,  t$  Ch.  Div.  548. 
.    (w)  Ibid.,  pp.  552,  556. 
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If  the  alienee  be  a  volunteer,  then  the  estate  may  (i.|  Bight  of 
be  followed  into  his  hanja^hether  he  had  notice  of  (^^^^^^J^^^^^^^^ 
the  trust  or  not  (x),  and  if  the  alienee  be  a  jpurchaser 
of  the  estate,  even  for  valuable  consideration^  but  with) 
notice,  the  same  rule  applies  (y).     If,  on  the  contrary, 
the  alienee  be  a  purchaser  for  valuable  consideration, 
having  the  legal  estate,  and  without  notice,  his  title, 
even  in  equity,  cannot  be  impeached,  and  he  takes  the 
land  freed  from  the  trust  (z).     Also,  if  a  trustee  who 
has  been  guilty  of  a  breach  of  trust  makes  good  the 
breach  out  of  his  own  property,  although  it  should  be 
immediately  prior  to  his  own  becoming  a  bankrupt, 
the  trust  estate  is  entitled  to  retain  the  benefit  so  K 
acquired,  and  the  general  creditors  cannot  set  aside 
the  transaction  as  a  fraudulent  preference  (a). 

If  the  purchaser  has  no  notice  of  the  trust  up  to  and  Purchaser 
at  the  time  of  completing  his  purchase,  but  ajftenvards  SSiieif^y  ^^^'^ 
discovers  the^  trust,  and  ihm  obtains  a  vduTUary  con-  f ®*|j°*  j^.*^® 
veyance  from  the  trustee,  he  could  not,  even  prior  to  by  voluntary 
the  Vendor  and  Purchaser's  Act,  1 874(6),  protect  himself  f^om^a  trustee. 
by  taking  shelter  under  the  legal  estate  so  obtained  by 
subsequent  voluntary  conveyance ;  for  that  is  not  like 
getting  in  a  first  mortgage,  which  the  first  mortgagee 
upon  being  paid  ofif  has  a  right  to  transfer  to  whom- 
soever he  will  (<;),  and  here  notice  of  the  trust  converts 
the  purchaser  into  a  trustee,  and  he  becomes  a  party  to 
a  breach  of  the  trust  {d).    In  consequence  of  the  Vendor 
and  Purchaser's  Act,  1874,  sect.  7,  all  protection  or 
priority  derivable  from  getting  in  the  legal  estate  was 


(x)  Sfurgton  y.  Collier,  I  EdoD.  55. 

far)  Wigg  t.  Wigg,  1  Atk.  382 ;  Kennedy  v.  Ikdy,  l  Sch.  &  Lef.  345  ; 
Daniels  v.  Davidion^  16  Vea.  249. 

(2)  Thomdike  v.  Hunt,  3  De  Q.  &  Jo.  563 ;  Jonet  v.  Powlee,  3  My. 
&  K.  581 ;  PUeher  y.  Rawlint,  L.  R.  7  Ch.  App.  259 ;  Frater  v. 
Murdoch,  6  App.  Co.  855. 

(a)  £x  parU  StMin8,in  re  WUkimon,  17  Ch.  Div.  58. 

ib)  37  &  38  Vict,  c.  78. 

(e)  Batet  ▼.  Johnton,  Johns,  304 ;  Carter  y.  Carter,  3  E.  &  J.  617. 

{d)  SharpUi  y.  Adams,  32  Beay.  213 ;  Lewin,  6x6. 
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abolished  as  from  the  7th  August  1874;  that  section 
was,  however,  repealed  by  the  Land  Transfer  Act,  1875  («), 
which  came  into  operation  on  the  ist  January  1876, 
and  the  repeal  is  expressed  to  be  as  from  the  date  of 
the  operation  of  the  Act  of  1 874  (ie.,  7th  August  1 874), 
except  as  to  anything  duly  done  under  the  last-men- 
tioned Act  before  ist  January  1876.  Consequently  the 
old  rule,  assigning  a  priority  and  protection  to  the  legal 
estate,  is  again  restored ;  but  that  priority  or  protection 
does  not  extend  (as  above  mentioned)  to  the  case  of  a 
subsequent  vohmtary  conveyance  of  the  legal  estate  by 
the  trustee  thereof,  in  breach  of  his  trust  to  an  equitable 
mortgagee,  who  at  the  date  of  obtaining  the  legal  estate 
has  notice  of  the  breach  of  trust ;  and  sembhy  even  want 
of  notice  in  such  a  case  would  make  no  difference  (/). 


Breach  of 
trust  oreatei 
a  simple  con- 
tract debt. 


The  debt  created  by  a  breach  of  trust  is  regarded 
only  as  a  simple  contract  debt,  both  at  law  and  in 
equity,  even  where  the  trust  arises  under  a  deed 
executed  by  the  trustees,  unless  the  trustee  who  com- 
mitted such  breach  of  trust  has  acknowledged  the  debt 
under  seal  {g).  But  the  mere  acceptance  by  deed  of 
the  trust  will  not  create  a  specialty,  unless  there  be 
a  covenant,  express  or  implied,  for  payment  of  the 
trust  fund  (A).  But  since  the  Act  (t)  abolishing  the 
priority  of  specialty  creditors  in  the  administration  of 
estates  of  persons  dying  after  the  ist  day  of  January 
1870,  the  distinction  is  become  of  little  importance 
— after  the  decease  of  the  trustee;  and  since  the 
Judicature  Act,  1873  (;),  enacting  that  no  claim  of 


(«)  38  &  39  Vict.,  c.  87. 

(/)  Mum/ord  v.  8tohu;a$9er^  L.  R.  18  Eq.  556.  {g)  2  Sp.  936. 

(h)  Itaacion  v.  Banoood,  L.  R.  3  Ch.  A  pp.  225  ;  ffoUand  v.  HoUandt 
L.  R.  4  Ch.  449  ;  and  see  BuUer  ▼.  Butler^  L.  R.  5  Ch.  Div.  554  ;  and, 
on  appeal,  7  Ch.  Div.  116.  (i)  32  k  33  Vict.,  c.  46. 

(i)  36  &  37  Vict.,  c.  66,  sect.  25,  sub-sect.  2,  nut  afifected  by  the 
Real  Property  Liniitationa  Act,  1874  (37  &  38  Vict.,  c.  57),  s.  10,  except 
as  regards  trust  terms  to  secure  legacy  or  charge  payable  out  of  land  ; 
and  see  In  re  Baker,  CMm  v.  Bhodei,  In  re  Seaman,  Rhodee  v.  WUli, 
20  Ch.  D.  230. 
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a  cestui  qiie  trust  against  his  trustee  held  on  an  express 
trust,  or  in  respect  of  any  breach  of  such  trust,  shall 
be  held  to  be  barred  by  any  statute  of  limitations,  the 
distinction  is  deprived  of  all  its  importance, — during 
the  life  of  the  trustee  and  also  after  his  death. 

If  the  trust  estate  has  been  tortiously  disposed  of /a.)  Right  of 
by  the  trustee,  the  cestui  que  trust  may  attach  and^^^P"«.*^ 
follow  the  property  that  has  been  substituted  in  the  f^^®A*°5 , 

1  mi  1  1  1    . .  1  *"*■*  ™"d  has 

place  of  the  trust  estate,  so  long  as  the  substituted  been  oon- 
property  can  be  traced  (A).  verted. 

Money,  notes,  and  bills  may  be  followed  by  the  when  money, 
rightful  owner,  where  they  have  not  been  circulated  ma;^be*foi- 
or  negotiated,  or  the  person  to  whom  they  have  passed  i®^®^ 
had  express  notice  of  the  trust  (Z),  and  the  only  diflfer- 
ence  between  money  on  the  one  hand  and  notes  and 
bills  on  the  other,  is  that  money  is  not  earmarked,  and 
therefore  cannot,  except  under  particular  circumstances, 
be  traced ;  but  notes  and  bills,  from  carrying  a  number 
or  a  date,  can  in  general  be  identified  by  the  owner 
without  diflSculty  (m).  The  difficulty  of  identification 
does  not  arise  where  the  trust  property  is  still  in  the 
hands  of  the  trustee;  because  in  laying  out  trust 
moneys  a  trustee  must  be  careful  to  keep  his  own 
property  separate  from  the  trust  fund ;  and  if  he  mix 
them,  the  cestui  que  truest  will  be  held  entitled  to  every 
portion  of  the  blended  property  which  the  trustee  can- 
not prove  to  be  his  own  (n). 


{k)  Lewin,  645 ;  Frith  v.  Cartland,  2  Rem.  &  M.  417 ;  JSmeH  v. 
Croytdilly  2  De  G.  F.  &  J.  175  ;  Hopper  v.  Conyertf  L.  R.  2  Eq.  549. 

H)   Vemey  v.  Carding,  cited  Joy  v.  Cdmpbdl,  I  Sch.  &  Lef.  345. 

(m)  Lewin,  647 ;  Ford  v.  Bopkins,  i  Salk.  283 ;  and  see  Birt  v. 
Burt,  1 1  Ch.  Div.  773  n.  ;  Harris  v.  Truman,  7  Q.  B.  D.  340 ;  and 
diBting.  The  New  Zealand  and  Au$tralian  Land  Co,  v.  Wation,  7  Q.  B.  D . 

I>.  374- 

(m)  Lupionv.  WhUe,  15  Ves.  432  ;  Mason  v.  Morley,  34  Beav.  471, 
475  ;  see  also  Bastie  v.  Baftie,  L.  R.  2  Oh.  Div.  304 ;  In  re  Ballet, 
W.N.,  1879,  p.  146 ;  and  dieting.  Fox  v.  Buckley,  L.  R.  3  Ch.  Div.  508. 
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Interest  pay-        It  may  be  Stated  as  a  general  rule,  that  if  a  trustee 

trustees  on      ^  guilty  of  any  unreasonable  delay  in  investing  or 

trust!^*^'      transferring  the  fund,  he  will  be  answerable  to  the 

cestui  que  trvst  for  interest  during  the  period  of  his 

laches  {o), — the  rate  being  usually  four  per  cent,  but 

sometimes  a  higher  rate. 

When  interest       It  is  not  casy  to  define  the  circumstances  under 

fouTp™r*ce^   which  the  court  will  charge  executors  and  trustees  with 

charged.         more  than  four  per  cent.,  or  with  compound  interest ; 

but  in  general  the  court  will  charge  more  than  four 

per  cent,  upon  balances  in  the  hands  of  a  trustee  {p) : — 

( I.)  Where  he  ought  to  have  received  more,  as  where 
he  had  improperly  called  in  a  mortgage  carrying  five 
per  cent 

(2.)  Where  he  had  actually  received  more  than  four 
per  cent  (g-). 

(3.)  Where  he  must  be  presumed  to  have  received 
more,  as  if  he  has  traded  with  the  money,  in  which 
case  the  cestui  que  trust  has  it  at  his  option  to  take 
the  profits  actually  obtained  (r). 

(4.)  Where  the  trustee  is  guilty  of  direct  breaches 
of  trust  or  gross  misconduct  (s). 

Aoquiescence.  The  remedy  of  a  cestui  que  trmst  against  his  trustee 
for  breach  of  trust  of  any  sort  may  be  barred  by  the 
concurrence  of  the  cestui  gpie  trusty  or  by  his  acqui- 
escence, or  by  his  executing  a  release  (t), 

(o)  Stafford  v.  Piddon,  23  Beav.  386. 

(;>)  Au.-Oen,  v.  Alford,  4  Do  O.  M.  &  G.  851 ;  Penny  ▼.  Avwrn^  3 
Jur.  N.S.  62. 

(9)  In  re  EmmeVe  Eatate,  Emmet  v.  Emmety  17  Ch.  D.  142. 

(r)  Jonea  v.  PoxaU,  i5Beav.  392;  and  see  Mobinaon  y.  Jtobinaont  11 
Beav.  371. 

{a)  Mayor  of  Berwick  v.  Murray,  7  De  G.  M.  &  O.  519 ;  Townend 
V.  Townend,  I  Giff.  212. 

{t)  Price  V.  Stokea,  2  L.  C.  877;  Harden  v.  Paraona,  Eden.  145; 
Burrowa  v.  Walla,  5  De  G.  M.  &  G.  233  ;  Parrant  ▼.  Blanch/ord,  1  De 
G.  Jo.  &Sm.  I07i  119. 
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Persons  under  disability,  as  married  women  (u),  or  Perrons  under 
infants  (v),  who  have  concurred  in  a  breach  of  trust,  *^"***^^*y- 
may  nevertheless  proceed  against  the  trustees,  except 
where  they  hage  by  their  own  fraud  induced  the 
trustees  to  deviate  from  the  proper  performance  of 
their  duties ;  and  even  in  that  excepted  case,  married 
women,  at  least,  may  occasionally  proceed  success- 
fully against  the  trustee  whom  they  have  induced 
to  deviate  from  his  duties, — e,g.,  where  the  trust  is 
for  the  separate  use  of  the  married  woman  without 
power  of  anticipation  (w). 

A  cestui  que  trust  may,  by  a  release  or  confirma-  Release  and 
tion,  prevent  himsfelf  from  taking  proceedings  against  ^^  ™*  ***°* 
trustees  for  a  breach  of  trust  (»),  but  neither  will  be 
binding  on  him  unless  he  had  a  full  knowledge  of  the 
facts  of  the  case  (^) ;  and  the  mere  connivance  of  the 
eestid  que  trust  at  a  breach  of  trust  is  not  necessarily 
a  confirmation  of  the  breach  (z). 

A  trustee  is  entitled  to  have  his  accounts  examined  Settlement 
and  to  have  a  settlement  of  them.  If  the  cestui  que  ®^  *®®°'*'''** 
trust,  being  sui  juris,  is  satisfied  that  nothing  more 
is  due  to  him,  he  ought  to  close  the  account,  and  give 
an  acknowledgment  equivalent  to  a  release.  On  the 
other  hand,  if  the  cestui  que  trust  is  dissatisfied  with 
the  accounts,  he  ought  to  have  the  accounts  taken. 
He  is  bound  to  adopt  one  of  these  two  courses ;  he  is 
not  at  liberty  to  keep  a  Chancery  suit  hanging  for  an 
indefinite  time  over  the  head  of  the  trustee  (a). 


(ti)  Parke$  t.  White,  1 1  Yes.  221. 

iv)  WUkimon  v.  Parry,  4  Ruse.  276. 

(w)  Sav<ige  t.  PoiUr,  9  Mod.  35  ;  Wright  v.  Snowe,  2  De  G.  &  Sm. 
321 ;  Jure  Lush*  a  TrutU,  L.  R.  4  Cb.  App.  591 ;  Stanley  v.  Stanley,  26 
W.  R.  310 ;  7  Ch.  Div.  589. 

(x)  Preneh  v.  ffobson,  9  Vee.  103. 

(if)  Lloyd  ▼.  AUvoood,  3  De  Q.  &  Jo.  650 ;  Kay  v.  Smith,  21  Beav. 
522  ;  Burrows  v.  Walls,  5  De  G.  M.  &  G.  254. 

(s)   Walker  v.  Symonds,  3  Swanst.  463. 

(a)  2  Sp.  46,  47,921. 
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Siireh&Tsing  Usually  settled  accounts  are  not  opened  {i.e.y  taken 
andfaUxfyiDg.  ^^^^  again  throughout  or  in  toto)\  but  in  an  action 
for  an  account,  when  the  plea  of  settled  accounts  is  put 
forward  in  defence,  the  practice  of  the  court  is,  upon 
proof  of  one  clear  omission  or  insertion  that  is  erro- 
neous, to  give  liberty  to  the  plaintiff  to  surcharge  the 
omission  and  to  falsify  the  insertion,  together  with  all 
other  erroneous  omissions  and  insertions;  and  this 
liberty  is  commonly  called  "  liberty  to  surcharge  and 
falsify"  (J), 

T^iteeAct,  Under  the  Trustee  Act,  1850  (c),  and  the  Trustee 
tee'sVeiease  Extension  Act,  1852  {d),  which  apply  to  all  trusts, 
under.  whether  express,  implied,  or  constructive,  the  Court  of 

Chancery  may  appoint  a  new  trustee  or  new  trustees, 
either  in  substitution  for,  or  in  addition  to,  any  existing 
trustee  or  trustees  whenever  it  is  expedient  to  make 
such  appointment,  and  it  is  inexpedient,  difficult,  or 
impracticable  to  do  so  without  the  aid  of  the  court ; 
but  no  such  appointment  by  the  court  is  to  operate 
further  or  otherwise  as  a  discharge  to  any  former  or 
continuing  trustee  than  the  like  appointment  under  an 
express  power  in  the  instrument  of  trust  would  have 
done(«).  But  the  occasions  for  having  recourse  to 
these  Acts  have  been  recently  very  much  diminished 
by  and  in  consequence  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (/),  which  in  its  31st,  32nd,  33rd, 
and  34th  sections  provides  (in  effect)  for  the  appoint- 
ment of  new  trustees,  and  for  the  vesting  of  the  trust 
property  in  them  jointly  with  any  of  the  old  who  are 
continuing  trustees,  the  appointor  merely  making  a 


(b)  Heighington  v.  Grants  I  Phil.  60 1  ;  Pit  v.  Ckolmonddey^  2  Vea, 
Sr.  565 ;  CoUman  v.  MeUersKy  2  M.  &  G.  309,  314 ;  Drew  v.  Power,  i 
Sch.  &,  Lef.  182  ;  and  dialing.  Blagrave  v.  Rovih^  2  K.  &  J.  509,  522  ; 


Mid  WaUon  v,  RodweU,  7  Ch.  Div.  625  ;  1 1  Ch.  Div. 

(c)  13  A  14  Vict,  c  60. 

[d)  15  &  16  Vict,  c  55. 
(c)  13  k  14  Vict,  c.  60,  §  36. 
(/)  44  &  45  Vict,  c.  41. 
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declaration  that  the  property  shall  so  vest ;  and  the 
new  appointment  in  general  operates  to  release  the 
retiring  trustee  or  trustees ;  and  these  provisions  of  the 
Act  of  1 88 1  are  retrospectiva 

Also,  under  the  Trustee  Belief  Act,  1 847  {g\  trustees  Trastee  Belief 
and  executors,  or  thd  major  part  of  them,  may,  on^^^lj*^ 
affidavit,  and  without  either  action  or  other  legal  pro-  !«»"  midm, 
ceeding,  pay  trust  moneys  into  the  Bank  of  England 
to  the  account  of  the  Paymaster- General,  Chancery 
division,  in  the  matter  of  the  particular  trust,  and  also 
transfer  or  deposit  trust  stocks  and  securities  into  or 
in  the  name  of  such  Paymaster-General  in  such  matter ; 
but  the  relief  afiforded  by  this  Act  should  not  be  resorted 
to  unless  there  is  a  difficulty  in  administering  or  in 
further  administering  the  trust  fund.  The  court  in 
the  meantime  takes  charge  of  the  trust  fund  and  invests 
it ;  and  upon  petition  by  the  person  or  persons  claiming 
to  be  entitled  thereto,  the  court  will,  upon  notice  to 
the  trustees  or  executors,  make  an  order  for  the 
payment  out  of  the  fund,  and  will  also  on  such  petition 
decide  any  questions  of  law  or  of  fact  incidental  to 
such  payment  out,  unless  the  court  finds  that  the 
difficulties  are  such  as  to  justify  the  institution  of  an 
action  for  the  determination  of  the  questions  involved. 
The  trustees  and  executors,  after  such  payment  into 
court,  and  to  the  extent  thereof,  are  discharged  of  all 
control  over  the  trust,  and  of  all  duties  as  trustees  or 
executors  {h) ;  but  they  must  give  the  cestuis  que 
trustmt  notice  of  having  paid  the  money  in. 

(g)  10  &  II  Vict.,  c.  96,  amended  by  12  &  1 3  Vict.,  c.  74.  And  see 
36  Qeo.  III.,  c.  52,  §  32,  as  to  payment  into  court  of  a  legacy  to  which 
an  infant  is  entitled. 

(A)  Rt  Ooe,  4  K.  &  J.  199. 
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DONATIONES  MORTIS  CAUSJL 


EssoDtiaU  of    It  is  essential  to  a  valid  donatio  mortis  causd  that  it 
mad^n**  ^    should  be  made  "  in  such  a  state  of  illness  or  expecta- 
®*p«o*»tion  of  tion  of  death  as  would  warrant  a  supposition  that  the 
gift  was  made  in  contemplation  of  that  event "  (a). 


(2.)  On  ooudi- 
tion  to  be 
made  absolute 
on  donor's 
death. 
Revoked  by 
recovery  or 
resumption. 


A  donatio  mortis  causd  is  always  made  on  the  condi- 
tion, expressed  or  implied,  that  the  gift  shall  be  abso- 
lute only  in  case  of  the  donor's  death,  and  shall  there- 
fore be  revocable  during  his  life  (6).  Therefore,  if  the 
donor  recover  from  his  illness,  or  if  he  resume  the 
possession  of  the  gift,  it  will  be  defeated  (c).  Thus,  in 
Staniland  v.  Wiilot  (d),  the  plaintiff,  being  possessed  of 
shares  in  a  public  company,  and  being  in  a  state  of 
extreme  illness,  transferred  them  into  the  name  of 
the  defendant ;  the  plaintiff  then  recovered,  but  subse- 
quently became  a  lunatic ;  and  upon  a  bill  filed  in  his 
name  by  his  committee,  the  defendant  was  declared  a 
trustee  of  the  shares  for  the  plaintiff. 


(3.)  Delivery 
ensential. 


And  to  the  validity  of  a  donatio  mortis  causd  there  is 
the  further  and  all-essential  requisite  of  delivery.  For, 
if  the  intention  be  expressed  in  writing,  but  no  delivery 
takes  place,  even  though  the  document  be  signed  by 
the  donor,  it  will  be  ineffectual  as  a  donatio  mortis 


(a)  Edwards  v.  Jonei,  i  My.  &  Cr.  233  ;  DvffiM  t.  Elwts,  I  Bligh, 
N.S.  530.  (6)  Edvardt  v.  Jonet,  I  My.  &  Cr.  233. 

(c)  Ward  v.  Turner,  L.  C.  983;  Bunn  v.  Markhantf  7  Taunt.  231. 

(d)  3  Mac.  k  G.  664. 
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caiisd,  for  in  fact  it  is  a  legacy,  and  the  writing  will 
be  held  a  testamentary  document ;  and  therefore,  if 
not  attested  by  two  witnesses,  as  directed  by  the  Wills 
Act  (e),  it  will  be  void  as  a  testamentary  document  (/). 
And  although  it  might  possibly  be  good  as  a  declara- 
tion of  trust  (g),  still  that  is  not  at  all  likely,  at  least 
in  the  general  case ;  for  what  is  clearly  intended  to 
operate  in  one  way  and  fails  to  do  so,  is  not,  as  a  rule, 
construed  by  the  court  to  operate  in  another  way — in 
favour  of  a  volunteer.  And  if  the  gift  is  made  by  parol, 
and  there  is  no  delivery  of  the  article,  it  will  be  equally 
ineffectual  as  a  doncUio  mortis  causd ;  nor  can  it  possibly 
operate  in  such  a  case,  either  as  a  gift  irUer  vivos,  or 
as  a  testamentary  disposition  (A).  But  if  there  is  an 
effectual  delivery,  with  or  without  writing,  the  gift  will 
be  good,  although  the  writing  should  not  be  attested 
at  all  (i). 

On  the  other  hand,  if  a  donor  intends  to  make  a  imperfect 
testamentary  gift  which  turns  out  to  be  ineffectual,  gift,— not  ^ 
it  will  not  be  supported  as  a  donatio  mortis  <^^5<^  JonaJSwotttJ 
Thus,  in  Mitchell  v.  Smith  (j),  A  put  into  the  hands  cautd, 
of  B.  certain  promissory  notes,  saying,  "  I  give  you 
these  notes ; "  and  on  being  reminded  that  they  wanted 
indorsement,  indorsed  them  in  the  presence  of  one  wit- 
ness as  follows : — "  /  be^fueath,  pay  the  within  contents 
to  B.  or  his  order  at  my  death."    Turner,  L.J.,  thought 
that  the  language  of  the  indorsement  and  the  evidence 
showed  that  a  testamentary  disposition  was  intended, 
and  that  it  was  invalid  as  such  for  .want  of  attestation 
as  required  by  the  Wills  Act ;  also,  that  having  been 
intended  as  a  will,  it  could  not  be  regarded,  in  favour 


(c)  I  Vict,  c.  26. 

(/)  Rigdcn  v.  VaUier,  2  Ves.  Sr.  258 ;  TapUy  v.  Kent,  1  Rob.  400. 

(g)  Morgan  v.  MaUetan,  L.  R.  10  £q.  475. 

(A)  TaU  V.  Gilbert,  2  Ves.  Jr.  120. 

(i)  I  Vict.,  c  26  ;  Moore  v.  Darton,  4  De  O.  &  Sm.  519. 

ij)  12  W.  R.  94". 
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of  a  volurUeer,  as  a  donatio  mortis  catisd,  notwithstanding 
that  there  was  a  complete  delivery. 

Ineffectual  So  also  if  the  donor  intends  to  make  a  gift  inter 

not  supported*  vivos  which  is  inefifectual,  it  cannot  be  supported  as  a 
SwriSwtwrf.  ^^^^^'^  mortis  causd.  Thus,  in  Edwards  v.  Jones  (*), 
the  obligee  of  a  bond,  five  days  before  her  death,  signed 
a  memorandum,  not  under  seal,  which  was  indorsed 
upon  the  bond,  and  which  purported  to  be  an  assign- 
ment of  the  bond  without  consideration  to  a  person  to 
whom  the  bond  was  at  the  same  time  delivered.  The 
circumstances  of  the  transaction  did  not  constitute,  in 
the  opinion  of  the  court,  a  donatio  mortis  causd;  and 
it  was  further  held,  that  the  gift,  regarded  as  irUer 
vivos,  was  incomplete,  and  being  without  consideration, 
the  court  could  not  give  eflfect  to  it.  "  For  the  court 
will  not  aid  a  volunteer  to  carry  into  eflfect  an  im- 
perfect gift." 


What  is  a 
sufficient  de- 
livery. 

(a.)  To  donee 
or  donee's 
agent. 


(6.)  Delivery 
of  effective 
means  of  ob- 
taining the 
property. 


If  a  personal  chattel  be  actually  given  by  the  donor 
himself  to  the  donee,  or  by  some  other  person  at  the 
donor's  request  into  the  hands  of  the  donee,  or  to 
some  other  person  as  trustee  or  agent  for  the  donee, 
a  good  delivery  is  constituted.  In  Farquharson  v. 
Cave  0,  it  was  held  that  a  mere  delivery  to  an  agent, 
in  the  character  of  an  agent,  for  the  donor,  would 
amount  to  nothing;  it  must  be  a  delivery  to  the 
donee,  or  to  the  donee's  agent  (m).  Where  the  chattel 
itself  has  not  been  delivered,  the  delivery  of  some 
effective  means  of  obtaining  it  is  sufficient,  but  not 
the  delivery  of  a  mere  ineffective  symbol  {n).  For 
example,  if  the  thing  given  as  a  donatio  TYiortis  causd  be 
a  chose  in  action,  delivery  of  some  document  essential 


(*)  I  My.  &  Cr.  226.  (l)  2  Coll.  Ch.  Ca.  367. 

(m)  Moort  v.  Darton,  4  De  O.  &  Sm.  517. 

(»)  Ward  V.  Turner,  i  L.  C.  983  ;  Sndlgrave  v.  BaUey,  3  Atk.  214. 
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to  the  recovery  of  the  chose  in  action  is  sufficient. 
Thus,  in  Moore  v.  DaHon  (p),  where,  on  a  loan,  the 
borrower  had  given  the  lender  a  receipt  in  the  follow- 
ing terms: — "Eeceived  of  Miss  D.  ;£^5oo,  to  bear 
interest  at  five  per  cent  per  annum," — it  was  held  that 
a  delivery  of  the  receipt  to  an  agent  of  the  borrower 
by  the  creditor  on  her  deathbed,  stating  that  she  wished 
the  debt  to  be  cancelled,  was  a  good  donatio  mortis 
cavsd.  And  so  also,  in  Jones  v.  Selby  (p),  the  delivery 
of  the  key  of  a  box  was  held  to  be  a  sufficient  donatio 
mortis  causd  of  its  contents. 

In  Trimmer  v,  Danby  (g),  upon  the  death  of  a  Examples 
testator,  ten  Austrian  bonds  were  found,  amongst  other  ^^^^^^ 
securities,  in  a  box  at  his  house,  with  the  following  («')i>®ii7«ry 
indorsement : — "  The  first  five  numbers  of  these  Aus-  agent, 
trian  bonds  belong  to  and  are  H.  D.'s  property," 
signed  by  the  testator.  H.  D.  was  the  testator's  house- 
keeper, and  the  key  of  the  box  was  given  into  her 
custody.  It  was  held,  that  as  there  had  been  no 
actual  transfer  or  delivery  into  the  hands  of  H.  D.,  the 
bonds  still  remained  part  of  the  testator's  assets,  the 
court  being  of  opinion  that  the  testator  gave  the  key 
to  H.  D.  in  her  character  of  housekeeper,  and  for  the 
purpose  of  taking  care  of  ii  for  his  benefit ;  the  court 
at  the  same  timo  assenting  that  the  testator  meant  to 
give  the  bonds  to  H.  D.,  and  that  the  bonds  were 
capable  of  being  transferred  by  hand,  but  maintaining 
that  in  cases  of  this  nature  it  must  be  proved  that 
there  has  been  an  actual  transfer  of  the  property,  and 
that  everything  has  been  done  that  is  capable  of 
being  done  to  effect  that  transfer  (r) — the  mere  in- 
tention to  transfer  not  being  sufficient  in  favour  of  a 
volunteer. 


(o)  4  De  G.  &  Sm.  5191 

{p)  Preo.  in  Ch.  30a 

(q)  2$  L.  J.  Ch.  424. 

(r)  Powell  ▼.  Bdliear,  26  Bear.  261. 
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(6.)  Delivery  to  And  SO  also  in  Hawkins  v.  Blewitt  («),  A.,  being  in 
coupied^with  his  lost  illness,  ordered  a  box  containing  wearing  apparel 
retention  of     ^  \yQ  carried  to  the  defendant's  house  to  be  delivered  to 

ownership.  ,,«,  ..  i.,i.. 

the  defendant,  giving  no  further  directions  respecting 
it.  On  the  next  day,  the  defendant  brought  the  key 
of  the  box  to  A.,  who  desired  it  to  be  taken  back, 
saying  he  should  want  a  pair  of  breeches  out  of  it. 
Eddy  not  to  be  a  good  donatio  mortis  cavsd,  and  the 
learned  judge  said,  "  In  the  case  of  a  donatio  mortis 
cavsd,  possession  must  be  immediately  given;  and 
also  in  parting  with  the  possession,  it  is  necessary 
that  the  donor  should  part  with  the  dominion  over 
it.  It  seems  rather  to  have  been  left  in  the  defen- 
dant's care  for  safe  custody,  and  was  so  considered  by 
herself." 

wbatmaybe  There  Cannot,  it  seems,  be  a  good  donatio  mortis 
S^amoSS*'"  catisd  of  railway  stock  (t);  nor  of  the  donor's  own 
*^^'^-  cheque  upon  a  banker  (u),  unless  cashed  in  his  life- 

time or  otherwise  negotiated  (v).  There  may  be  a  good 
doTvatio  mortis  cavsd  of  a  bond  (w).  The  delivery  of 
the  mortgage  deeds  of  a  real  estate  will  constitute  a 
valid  doruUio  mortis  cavsd  (x).  So  also  will  the  de- 
livery of  a  promissory-note,  payable  to  order  though 
not  indorsed  (y).  But  the  delivery  of  the  title-deeds 
to  an  estate  will  not  operate  to  convey  the  estate. 

How  it  differs  A  donotio  mortis  cavsd  differs  from  a  legacy,  and 
^d^4reM°^*  resembles  a  gift  inter  vivos  in  these  respects : — i.  It 
with  a  gift       takes  effect  svh  modo  from  the  delivery  in  the  lifetime 

inter  VIV08.,  n        ^  t  -i         i  n  -I  -I 

of  the  donor,  and  therefore  cannot  and  need  not  be 

(»)  2  Eap.  663.  {t)  Moore  v.  Moore,  L.  R.  18  Eq.  474. 

(u)  TaU  ▼.  Hubert,  4  Bro.  C.  C.  286  ;  BoutU  v.  EUie,  4  De  O.  M.  & 
O.  249  ;  NevfUt  v.  Kaye,  L.  R.  6  £q.  198 ;  Jnre  Mead,  Auttin  v.  Mead, 
15  Ch.  Div.  651. 

(v)  BoUt  V.  Pearee,  L.  R.  5  Ch.  Div.  730. 

\w)  Snellgrove  v.  Baily,  3  Atk.  214 ;  Gardner  v.  Parker,  3  Mad.  184 

{x)  DuMeld  T.  Elwee,  I  Bligh.  K.S.  497. 

(y)  Veal  y.  Veal,  27  Beav.  303  ;  In  re  Mead,  Atutin  v.  Mead,  15  Ch. 
Diy.  651. 
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proved  as  a  testamentary  act.     2.  It  requires  no  assent 

or  other  act  on  the  part  of  the  executor  or  administrator 

to  perfect  the  title  of  the  donee.     On  the  other  hand,  How  it  resem- 

it  differs  from  a  gift  inter  vivos  and  resembles  a  legacy  an^diffenT^ 

in  these  respects : — i.  It  is  revocable  during  the  donor's  (rom  a  gift 

T#.^.         /N  -r.  <•  1  .1         ..1      *nter  vivos, 

lifetime  (z),  2.  It  may  be  made  even  at  law  to  the 
donor's  wife  (a).  3.  It  is  liable  to  the  debts  of  the 
donor  on  a  deficiency  of  assets  {b),  4.  It  is  subject  to 
legacy  duty  (c).     5.  It  is  subject  to  Probate  duty  (d), 

(<)  Smith  T.  Coiefif  oited  I  P.  W.  406 ;  Jonei  ▼.  Selby,  Prec.  Ch.  30a 

(a)  Tate  ▼.  Leithead^  Kay,  658 ;  and  see  new  Conveyauciug  Act, 
1881  (44  &  45  Vict.,  c  41),  §  50. 

(b)  Smith  ▼.  Owen,  cited  i  P.  W.  406. 

(c)  8  &  9  Vict.,  c.  76  ;  I  Sp.  196. 
((0  44  &  45  Vict.,  c.  12,  S  38. 
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CHAPTER  VIII, 

LBGAGIES. 

Suits  for  lega-  No  8uit  will  lie  at  the  common  law  to  recover  legacies, 
e^ity  ui^ss  unless  the  executor  has  assented  thereto  (a),  or  unless 
senS***'  **"  ^^®  action  should  be  by  a  legatee  against  the  executors 
and  a  debtor  as  co-defendants,  where  the  executors 
refuse  to  sue  the  debtor  (b).  But  in  cases  of  specific 
legacies  of  goods,  after  the  executor  has  assented 
thereto,  the  property  vests  immediately  in  the  legatee, 
who  may  maintain  an  action  at  law  for  the  recovery 
thereof  (c).  The  Court  of  Probate,  established  by  the 
Court  of  PrcH^ate  Act,  1857  W»  ^^d  which  is  the  suc- 
cessor oCthe  Ecclesiastical  Court,  is,  moreover,  by  a  pro- 
viso of  section  23  of  that  Act  (being  the  section  which 
confers  and  defines  the  jurisdiction  of  the  court),  ex- 
pressly excluded  from  entertaining  suits  for  legacies  or 
suits  for  the  distribution  of  residues ;  and  under  the 
Judicature  Act,  1875  (e),  a  plaintiff  is  not  to  assign 
his  action  to  the  Probate  Division  of  the  High  Court 
of  Justice  unless  he  would  have  been  entitled  inde- 
pendently of — i.e,,  previously  to— the  Judicature  Acts 
to  have  commenced  his  action  in  the  Court  of  Probate. 

Equity  juris-  Where  the  bequest  of  a  legacy  involved  the  execu- 
When"exclu-  *'^^  ^^  *  trust,  express  or  implied,  or  the  legacy  was 
«▼©•  charged  on  land,  or  the  other  courts  could  not  take  due 


(a)  Deeks  ▼.  StrtUt,  5  T.  R.  690. 

(6)   YetUman  v.  Yeatmant  7  Ch.  Div.  210 ;  Travit  ▼.  Milne,  9  Hare,  141. 
(r)  Doe  V.  Oav,  3  East.  120.  (d)  20  &  21  Vict.,  c  77. 

(«)  38  &  39  Vict.,  c.  77,  sect.  II,  sub-sect.  3. 
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care  of  the  interests  of  all  parties,  courts  of  equity 
exerted  an  exclusive  jurisdiction.  And  where  the 
executor  had  assented  to  the  legacy,  courts  of  equity  -vrhen  concur- 
exercised  a  concurrent  jurisdiction  with  the  other  courts  ""*• 
over  legacies;  because  the  executor  was  treated  as  a 
trustee  for  the  benefit  of  the  legatees,  a  universal 
ground  for  the  interposition  of  equity  (/),  and  also 
because  the  aid  of  equity  might  be  required  to  obtain 
discovery,  account,  or  distribution  of  assets,  or  some 
other  mode  of  relief  which  the  other  courts  were  in- 
competent to  afford. 

Bequests  or  legacies  may  be  classed  under  three  i>ivi>ion  of 
heads, — ^general,  specific,  and  demonstrative.     A  legacy  ®***^®"' 
is  general  where  it  does  not  amount  to  a  bequest  of  i«  Oenerai. 
any  particular  thing,  as  distinguished  from  all  others 
of  the  same  kind.     Thus,  if  a  testator  gives  A.  a 
diamond  ring,  or  ;^iooo  stock,  or  a -horse,  not  refer- 
ring to  any  particular  diamond  ring,  stock,  or  horse, 
these  legacies  will  be  general     The  terms  "  pecuniary 
legacies''  and  ''general  legacies"  are  commonly  used 
as  synonymous,  although  ''pecuniary  legacy,"  strictly 
speaking,  means  only  "  a  legacy  of  money,"  and  may 
therefore  be  either  "  specific  "  or  "  general "  (g). 

A  legacy  is  specific  when  it  is  a  bequest  of  a  parti-  »•  Specific 
cular  thing,  or  particular  sum  of  money,  or  particular 
debt,  as  distinguished  from  all  others  of  the  same  kind. 
Thus,  if  a  testator  gives  B.  "  my  diamond  ring,"  "  my 
black  horse,"  "  my  ;fiooo  stock,"  or  "  ;f  looo  con- 
tained in  a  particular  bag,"  or  "  owing  to  me  by  C,"  in 
these  and  the  like  instances  the  legacies  are  specific  (h), 

A  legacy  is  demonstrcUive  when  "  it  is  in  its  nature  3-  Demoiutra- 

tive. 

</)  Burst  T.  Beaeh,  5  Madd.  360. 

ijf)  I  Rod.  Leg.,  by  White,  191  n.  ;  Hawthorn  r.  Skedden^  3  Sm.  & 
G.  293  ;  Fidding  v.  Pretton,  I  De  G.  &  Jo.  438. 

(A)  Stephenson  v.  Dawion,  3  BeRv.  342 ;  Manning  y.  PurceU^  7  De 
G.  M.  ft  G.  55. 
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a  general  legacy,  but  there  is  a  particular  fund  pointed 
out  to  satisfy  it "  (t).     Thus,  if  a  testator  bequeaths 
;£^iooo  out  of  his  Eeduced  Bank  Three   per  Cents    * 
the  legacy  will  not  be  specific,  but  demonstrative  (J). 

DistinctioDs.         It  is  of  great  importance  to  distinguish  these  three 

different  species  of  legacies  one  from  the  other.     The  ^ 
chief   points    of   difference    are    these: — i.  If,   after    T^ivW 
payment  of  debts,  there  is  a  deficiency  of  assets  for 
payment  of  all  the  legacies,  a  general  legacy  will  be 
liable  to  abate,  but  a  specific  legacy  will  not.     2.  On 
the  other  hand,  if  a  specific  bequest  is  made  of  a  chattel         , 
or  a  fund,  which  fails  by  alienation  during  the  testator's  A. 
lifetime,  or  otherwise,  the  legatee  will  not  be  entitled 
to  any  compensation  out  of  the  general  personal  estate 
of  the  testator ;  because  nothing  but  the  specific  thing 
is  given  to  the  legatee  (k).     3.  But  with  regard  to  a 
demonstrative  legacy,  it  is  so  far  of  the  nature  of  a 
specific  legacy,  that  it  will  not  abate  with  the  general 
legacies  until  the  fund  out  of  which  it  is  payable  is 
exhausted,  and  it  is  also  so  far  of  the  nature  of  a 
general  legacy,  that  it  will  not  be  liable  to  ademption 
by  the  alienation  or  non-existence  of  the  property 
pointed  out  as  the  means  of  paying  it  (I),  that  being 
only  the  primary  fund  for  payment     And  even  with 
regard  to  general  pecuniary  legacies,  the  testator  may 
have  given  some  a  priority  over  others,  in  which  case 
(if  the  estate  is  insufficient)  they  will  not  abate  pari 
passu,  but  those  having  priority  will  be  paid  first  (m) : 
and  in  general  legacies  given  in  lieu  of  dower  or  in  j^ 
satisfaction  of  debts  have  priority  (n). 

(ft)  Ath^mer  v.  M<ieguire,  2  L.  C.  236 ;  Robinton  v.  Oddard,  3  Mac. 

&  G.  735- 

ij)  Sparrow  r.  Jossdyn^  16  Bear.  135. 

{k)  I  Rop.  Leg.,  by  White,  19Z-2  ;  Brown's  Diet,  tiUe  Legade*, 

\l)  Rod.  Leg.,  by  White,  237  ;  see  generally,  MulUru  v.  SmWi,  I 
Drew  k,  Sm.  210  ;    Vickera  v.  Pound,  6  H.  L.  Ca«.  885. 

(m)  In  re  Hardy,  WtUt  v.  Borwick,  17  Ch.  Div.  798,  distioguiBhiog 
Blower  v.  Morrett,  2  Vea.  Sr.  420. 

(»)  Stahhehmidt  v.  Lett,  i  Sm.  &  Q.  421  ;  and  diating.  Boper  t. 
Boper,  24  W.  R.  1013. 
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In  deciding  on   the  validity  and  interpretation  of  Conttrnction 
purely  personal  legacies,  courts  of  equity  in  general  ^'^  ^****^**** 
follow  the  rules  of  the  civil  law,  as  recognised  and  acted 
on  in  the  old  ecclesiastical  courts ;  but  as  to  the  vali- 
dity and  interpretation  of  legacies  charged  on  land, 
they  generally  follow  the  rules  of  the  common  law, 
which  endeavour  in  all  cases  to  favour  the  heir  (0). 
Accordingly,  the  courts  favour  the  vesting  of  legacies 
if  not  charged  on  land,  whereby  they  become  trans- 
missible to  the  personal  representatives  of  the  legatee 
should  he  die  before  the  time  of  payment  (p)  ;  but 
the  courts  have  also  persistently  held  that  a  legacy 
payable  out  of  land,  although  it  may  be  vested  in 
one   sense,  yet  sinks  for  the  benefit  of  the  inherit- 
ance in  case  the  legatee  dies   before  the  period  of 
^  payment  (j),  unless  where  that  period  is  postponed^^Ar  4t  ^«-»*'»/i«*^ 
^  for  adventitious  reasons  (r),  and  this  is  apart  from  eMa/^/ZC.  ^s^lZ^  *^^ 
considerations  of  fraud,  and  is  purely  for  the  benefit  olCtJ^  »^  fi_^->^*^  ^^ 
the  heir.    Again,  legacies  charged  on  land  carry  interest  i^^Aj^tn^-^^^ 
as  from  the  date  of  the  testator's  death  (5);  on  the 
other  hand,  general  legacies,  not   so  charged,   carry 
interest  as  from  one  year  after  the  testator's  decease  {t), 
but  a  general  legacy  given  in  satisfaction  of  a  debt 
'  carries  interest  as  from  the  death  (1^),  as  does  also  a 
general  legacy  to  an  infant  child  not  otherwise  provided 
for  (v). 

Nijita  bene. — Specific  legacies    carry  interest   from 
the  death  (w) ;  and  demonstrative  legacies,  so  long  as 


(0)  See  Hawkina  on  Construction  of  WilU ;  Brown's  Law  Dictionary, 
title  Legaeiet. 

ip)  HarrUon  y.  PortUMn,  5  Vea.  207. 

(q)  Pavlett  y.  PawUU,  1  Vera.  321 ;  bnt  see  ffenty  y.  Wreff,  19  Ch. 
DiY.  492,  reversed  on  appeal. 

(r)  King  y.  Witherg,  3  P.  Williams,  414. 

(t)  MaxwUv.  WeiUnhaU,  2  P.  Williams,  26. 

(t)  Child  Y.  SUwortk,  2  De  G.  M.  &  6.,  679. 

(»)  Clark  Y.  Sevell,  3  Atk.  99. 

(v)  Newman  y.  Bateton,  3  Sw.  689. 

(w)  Barringion  y.  Trktram,  6  Ves.  345. 


174  THE  ORIGINALLY  EXCLUSIVE  JURISDICTION. 

their  proper  fund  remains,  carry  interest  like  specific, 
and  afterwards  like  general  legacies  (z).  The  rate  of 
interest  is  four  per  cent  (y), 

(x)  MtUlin$  V.  Smitk,  i  Dr.  &  Sm.  2ia 
(jf)  Wood  V.  Bryant,  2  Atk.  523. 
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CHAPTER    IX. 

CONVERSION. 

"  Nothing  is  better  established  than  this  principle,  General  rule. 
"  that  inoney  directed  to  be  employed  in  the  purchase  Money  into 
"  of  land,  and  land  directed  to  be  sold  and  turned  into  ^^^' 
"  money,  are  to  be  considered  as  that  species  of  property  Land  into 
"  into  which  they  are  directed  to  be  converted,  and  this  ^^^^^' 
"  in  whatever  manner  the  direction  is  given,  whether  by 
"  will,  or  by  contract,  or  in  marriage  articles  or  marriage 
"  settlement,  or  otherwise ;  and  whether  the  money  is 
"actually  paid  or  only  covenanted  to  be  paid;  and 
"  whether  the  land  is  actually  conveyed,  or  only  agreed  to 
"  be  conveyed,  the  owner  of  the  fund,  or  the  contracting 
"  parties,  may  make  land  money,  or  money  land  "  (a). 

This  notional  conversion  of  land  into  money,  or  of  Convewion. 
money  into   land,  may  arise    in    two  ways ;  firstly y 
under  wills ;  secondly^  under  deeds.     It  is  proposed  By  win  or 
to  treat  the  subject  under  the  following  heads, — dis-  "^^^i^™*"'- 
tinguishing  between  deeds  and  wills : — 

1.  What  words  are  sufficient  to  produce  conver- 
sion ; 

2.  From  what  time  conversion  takes  place ; 

3.  The  general  efl'ects  of  conversion;  and 

4.  The  results  of  a  total  or  partial  failure  of  the 
objects  and  purposes  for  which  conversion  has  been 
directed. 

(a)  Fletcher  7.  Athbumer,  i  L.  C.  S98. 


176 


THE  ORIGINALLY  EXCLUSIVE  JURISDICTION. 


What  words 
are  sufficient. 
The  directiou 
to  oonyert 
must  be  im- 
peratiTe, 
whether 
(x.)  Express; 


Or  (a.)  Im- 
plied, e,g,^ 
wl^re  lunita- 
tions  are 
adapted  onljf 
to  land,  or 
vice  vend. 


I.  What  words  are  suffidevU  to  prodttce  conversion. 
The  direction  to  convert  either  money  into  land  or 
land  into  money  must  be  imperative ;  for  if  the  direc- 
tion to  convert  be  merely  optional,  the  property  will 
be  considered  as  real  or  personal,  according  to  the 
actual  condition  in  which  it  is  found.  Thus,  in  Curling 
V.  May{h),  A,  gave  jCS^o  to  B.,  in  trust  that  B.  should 
lay  out  the  same  upon  a  purchase  of  lands,  or  put  the 
same  out  on  good  securities,  for  the  separate  use  of 
his  daughter  H.  (the  plaintiflf's  then  wife),  her  heirs, 
executors,  and  administrators,  and  died  in  1729.  In 
173 1,  H.,  the  daughter,  died  without  issue,  before 
the  money  was  invested  in  a  purchase.  The  husband, 
as  administrator,  brought  a  bill  for  the  money  against 
the  heir  of  H.,  and  the  money  was  decreed  to  the 
husband-administrator;  for  Lord  Talbot  said,  it  was 
originally  personal  estate,  and  yet  remained  so,  and 
nothing  could  be  collected  from  the  will  as  to  what 
was  the  testator's  principal  intention  (c).  But  where 
the  conversion  is  apparently  optional,  as  where  trustees 
are  directed  to  lay  out  personalty,  "either  in  the 
purchase  of  lands  of  inheritance,  or  at  interest^"  or 
"  in  land  or  some  other  securities,"  as  they  shall  think 
most  fit  and  proper,  yet  if  the  limitations  and  trusts 
of  the  money  directed  to  be  laid  out  are  only  adapted 
to  real  estates,  so  as  to  denote  the  testator's  intention 
that  land  shall  be  purchased,  this  circumstance  will 
outweigh  the  presumed  option,  and  the  money  will  be 
considered  land  (d).  And,  of  course,  the  like  rule  will 
apply  to  the  converse  case,  i.e.,  when  the  limitations 
are  (although  they  seldom  are)  exclusively  applicable 
to  personal  estate,  equity  holding  the  doctrine  that 
the  intent  rather  than  the  form  is  to  be  considered  («). 


(A)  Cited  3  Atk.  2$$. 

(e)  Bourne  v.  Bourne,  2  Hare,  35. 

{d)  Earlom  v.  Saunders,  Amb.  241. 

(c)  Thornton  ▼.  Hawley,  10  Ves.  129 ;  Qrieveton  v.  Ktrtopp,  2  Kee. 
653  ;  Davies  ▼.  Ooodhew,  6  Sim.  585 ;  BurreU  ▼.  Batkerfield,  11  Beav. 
525. 
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2.  Time  from  which  eonviBTsion  taJces  place.  Time  from 

Subject  to  the  general  principle  that  the  terms  of  jJi^taSS^*'^ 
each  particular  instrument  must  guide  in  the  construe-  p^*^®- 
tion  and  effect  of  that  instrument  (/),  the  rule  is  that  in  wills  from 

testator's 

in  regard  to  wills,  conversion  takes  place  as  from  the  death. 

death  of  the  testator  {g\  and  as  to  deeds  or  other  in-  jj^^s  from    / 

struments  inter  vivos,  that  it  takes  place  as  from  the  e"cation  and 

delivery* 

date  of  execution.  ^ 

As  regards  the  time  from  which,  in  the  absence  of  Time  from 
special  circumstances,  conversion  takes  place  in  the  ^^^^^^^^J^**" 
case  of  a  deed,  some  observations   of  the  court   in  P^*®? »«» *  .^  ^ 

„.^_  -n'  1  y7\  .  mi  1      deed, — Ortffith 

Griffith  V.  Buketts  \h)  are  important  There  a  settlor  ▼.  Bickeu$, 
conveyed  the  equity  of  redemption  of  real  estate  to 
trustees  for  sale  for  the  benefit  of  his  creditors,  and  on 
trust,  if  there  should  be  any  surplus,  to  pay  the  same 
to  him,  his  exeaiUors,  ctdministrcUorSy  &c.f  to  and  for 
his  and  their  own  absolute  use  and  benefit.  Jfdd, 
that  this  was  a  conversion  of  the  real  estate  into 
personalty,  as  between  the  real  and  personal  represen- 
tatives of  the  settlor,  on  the  following  reasoning : — 
"  A  deed  differs  from  a  will  in  this  material  respect ; 
"  the  will  speaks  from  the  death,  the  deed  from  delivery. 
"  If,  then,  the  author  of  the  deed  impresses  upon  his 
"  real  estate  the  character  of  personalty,  that,  as  be- 
"  tween  his  real  and  personal  representatives,  makes  it 
"  personal  and  not  real  estate  from  the  delivery  of  the 
"  deed,  and  consequently  at  the  time  of  his  death.  The 
"principle  is  the  same  in  the  case  of  a  deed  as  in  the 
*'cage  of  a  will;  but  the  application  is  different,  by 
"  reason .  that  the  deed  converts  the  property  in  the 
"  lifetime  of  the  author  of  the  deed,  whereas  in  the  case 
"  of  a  will,  the  conversion  does  not  take  place  until  the 
"  death  of  the  testator ;  and  there  is  no  principle  on 
"  which  the  court,  as  between  the  real  and  personal 
"  representatives  (between  whom  there  is  confessedly 

(/)  Hard  v.  Arch,  15  Sim.  389. 
Ig)  Bttmderk  v.  Mead,  2  Atk.  167.  (h)  7  Hare,  311. 

M 


178  THE  ORIGINALLT  EXCLTTSIVB  JURISDICTION. 

"no  equity),  should  not  be  governed  by  the  simple 
"  effect  of  the  deed  in  deciding  to  which  of  the  two 
"  claimants  the  surplus  belongs." 

aarke  y.  This  rule  was  farther  illustrated  in  the  case  of  Clarke 

Sijune^effecst,  ▼•  Franklin  (i).  There  a  settlement  was  executed  of 
real  estate  by  deed  (not  enrolled),  to  the  use  of  the 
settlor  for  life,  with  remainder  (subject  to  a  power  of 
revocation  never  exercised)  to  the  use  of  trustees  and 
their  heirs,  upon  trust  to  sell  and  pay  certain  sums  of 
fa.  i.^u  /  «<^^^'*^  money  to  persons  named,  or  to  such  of  them  as  might 
^  ^{.  ,.<<^♦*^  ^  Uf<^he  living  at  the  settlor's  death,  and  to  apply  the  residue 
/  J  "Jw  to  charitable  purposes.  Some  of  the  persons  named 
1/v'  firJ^Uu'^  survived  the  settlor,  so  that  the  purposes  for  which 
conversion  was  directed  did  not  fail  altogether,  but 
the  deed  was  void  so  far  as  it  directed  the  proceeds  of 
land  to  be  applied  to  charitable  purposes;  and  the 
question  was,  whether,  under  the  circumstances,  the 
surplus  belonged  to  the  heir  or  to  the  next  of  kin  of 
the  settlor.  Vice-Chancellor  Wood,  following  Hewitt 
V.  Wright  (J),  held  that  notwithstanding  the  trust  for 
eale  ivas  not  to  arise  until  after  the  settlor^ 8  death,  the 
property  was  impressed  with  the  character  of  person- 
alty immediately  upon  the  execution  of  the  deed,  and 
that  the  proceeds,  so  far  as  they  were  directed  to  be 
applied  to  charitable  purposes,  resulted  to  the  settlor 
as  personalty,  and  were,  of  course,  upon  his  death  dis- 
tributable accordingly. 

Rule  as  to  But  although  it  is  true  as  a  general  rale  that  in 

^M^^lf^'  ^  ^®®*  conversion  takes  place  from  the  date  of  its 
m'^^b"    execution,  caution  is  required  in  applying  that  rule 

to  instruments,  such  as  mortgage  deeds,  where  the 
As  iD  mort-  general  intention  of  the  author  of  the  trust  is  neither 
^^^  to  convert  nor  to  alter  the  devolution  of  the  property, 

but  merely  to  raise  money.    Thus  in  Wright  v.  Rose  (A), 

(0  4  K.  &  J.  257.         U)  I  Bro.  C.  C.  86.  (k)  2  Sim.  &  St.  323. 
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A.,  being  seised  in  fee  of  a  freehold  estate,  borrowed 
;^300  from  B.,  the  defendant,  and  secured  the  repay- 
ment of  it  with  interest  by  executing  a  moitgage  deed 
of  the  estate,  with  power  of  sale,  and  by  the  terms  of 
the  deed  it  was  provided  that  the  surplus  moneys  to 
arise  from  the  sale,  in  case  the  same  should  take  place, 
should  be  paid  to  A.,  his  exectUors  or  administrators. 
A.  died  intestate,  and  without  ever  having  been  married. 
All  the  interest  due  on  the  mortgage  money  had  been 
duly  paid  by  him  up  to  the  time  of  his  death,  but  the 
principal  remained  unpaid.  The  interest  that  accrued 
due  after  his  death  having  remained  unpaid,  B.,  the 
mortgagee,  entered  into  possession,  and  afterwards  sold 
the  estate  under  the  power  of  sale  for  a  sum  which 
greatly  exceeded  the  mortgage  money  and  interest. 
The  question  was  whether  the  surplus  of  the  purchase- 
moneys  was  real  or  personal  estate.  Sir  J.  Leach  held 
that  it  was  real  estate  on  the  following  grounds: — 
*'  If  the  estate  had  been  sold  by  the  mortgagee  in  the 
lifetime  of  the  mortgagor,  then  the  surplus  moneys  ^  t/A^^.-*^c*<^^/l-»^ 
would  have  been  personal  estate  of  the  mortgagor,  ^^  ^^^c^c^Jt^ 
and  the  plaintiffs  (the  next  of  kin  of  the  mortgagor)  j  y  ^^^^ 

would  have  been  entitled.     But  the  estate  being  unsold      ^  •  /        ' 

at  the  death  of  the  mortgagor,  the  equity  of  redemp-^^^^^^T^ 
tion  descended  to  his  heir,  and  he  is  now  entitled  to  ^^^  tff-e^c^  — 
the  surplus  produce  (l). 

Closely  connected  in  appearance  with  the  class  of  Convergion 
cases  just  referred  to,  though  differing  from  them  in  a^Suri"*  °" 
important  essentials,  are  those  cases  where  the  conver-  pjjj^^jj, 
sion  depends  on  an  option  to  purchase  to  be  exercised 
at  a  future  time.     Thus  in  Zawes  v.  Bennett  (m),  A.  (a.)  Option 
made  a  lease  to  B.  for  seven  years,  and  on  the  lease  vioiuiy  to  viii, 
was  endorsed  an  agreement  that  if  B.  should  within  5i^,e,*"*"^ 
a  limited  time  be  minded  to  purchase  the  inheritance  ^^'J' 


BenneU. 


(0  See  Bourne  v.  BounUy  2  Hare,  3$. 

(«)  I  Cox.  167 ;  see  BdwarcU  v.  Wett,  7  Ch.  Div.  858 ;  Beynard  v. 
Amoldi,  1m  K.  10  Ch.  App.  386. 
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of  the  premises  for  ;f  3000,  A-  would  convey  them 
to  B.  for  that  sum.  B.  assigned  to  G.  the  lease  and 
the  benefit  of  this  agreement  A.  died,  and  by  his 
will  gave  all  his  real  estate  generally  to  D.  and  cdl  his 
personal  estate  to  D.  and  R  Within  the  limited  time, 
but  after  the  death  of  A.,  B.  claimed  the  benefit  of 
the  agreement  from  D.,  who  accordingly  conveyed  the 
premises  to  C.  for  ;^3000.  Meld,  that  the  sum  of 
;f  3000,  when  paid,  was  part  of  the  personal  estate, 
and  that  E.  was  entitled  to  one  moiety  of  it  as  such. 
"  It  is  very  clear,"  observed  the  Master  of  the  Eolls, 
X  "  that  if  a  man  seised  of  real  estate  contract  to  sell  it, 
and  die  before  the  contract  is  carried  into  execution, 
it  is  personal  property  of  him.  Then  the  only  possible 
difBculty  in  this  case  is,  that  it  is  left  to  the  election 
of  B.  whether  it  shall  be  real  or  personal  It  seems 
to  me  to  make  no  distinction  at  alL  .  .  .  When  the 
party  who  has  the  power  of  electing  has  elected,  the 
whole  is  to  be  referred  back  to  the  original  agreement, 
and  the  only  difference  is,  that  the  real  estate  is 
Eenti  until  Converted  into  personal  at  a  future  period."  Until, 
cSed  goM**'^  however,  in  such  a  case,  the  option  to  purchase  is  exer- 
reaity.  cised,  the  rents  and  profits  will  go  to  the  persons  who 

were  entitled  to  the  property  up  to  that  time,  as  real 
estate  (n). 

2.  Specific  A  similar  question  sometimes  arises,  where  a  testator 

DraniT.         devisos  lands  over  which  a  third  party  has  a  right  at 
Vauie,  his  option  to  purch^pe,  whether,  when  such  option  is 

exercised,  the  purchase-money  is  to  be  bound  by  the 
same  limitations  as  the  real  estate  for  which  it  has 
been  substituted,  or  whether  it  is  to  follow  the  destina- 
tion of  the  personal  property  of  the  testator.  Thus  in 
the  case  of  Drant  v.  Vaiise  (p),  under  a  lease  for  years, 
the  lessees  had  an  option  to  purchase  the  fee-simple  of 
the  demised  lands.     After  the  date  of  the  lease,  the 

{%)  TownLey  v.  Bedwell,  14  Vea.  591  ;  JSxparU  Hardy,  30  BeAV.  206. 
(0)  1  Y.  &  C.  C.  0.  580. 
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lessor  made  his  will,  whereby  he  devised  the  lands, 
specifically  describing  them,  to  G.  for  life,  with  re- 
mainders over.  After  the  testator's  death,  the  lessees 
elected  to  purchase  the  fee-simple  of  the  lands.  Jfdd, 
on  the  special  terms  of  the  will,  that  the  purchase- 
money  did  not  fall  into  the  residue  of  the  personal 
estate,  but  was  subject  to  the  same  limitations  as  had 
been  declared  concerning  the  purchased  lands,  and 
therefore  that  G.  took  a  life-interest  in  the  purchase- 
money  (p).  It  must  be  observed  that  in  the  above 
case,  after  the  testator  had  made  the  agreement,  he 
specifically  and  in  express  terms  devised  the  lands,  on 
certain  limitations,  from  which  it  might  be  inferred 
that  he  intended  that,  at  all  events,  the  land  or  its 
value,  in  case  the  option  should  be  exercised,  should 
go  to  certain  persons.  It  will  be  seen,  therefore,  on 
principle,  that  in  a  similar  case  of  agreement  first,  and 
wiU  afterwards,  if  the  will  do  not  vpecifioally  refer  to  ^ 
the  property  so  agreed  to  be  sold,  no  such  intention 
will  be  inferred,  and  when  the  option  is  exercised,  the 
purchase-money  will  fall  into  the  personalty.  This 
point  was  decided  in  Collingv>ood  v.  Bow  (j),  and 
also  substantially  in  the  before-stated  case  of  Lawes  v. 
JBenneU, 

In  the  cage  of  Weeding  v.  Weedi'ng  (r),  the  testator,  (6)  ^^^^^ 
after   making  a  will  devising  a  specific  estate   and  •abseauentij 
bequeathing  the  residue  of  his  personal  estate  to  other  ^      ' 
persons,  entered  into  a  contract  giving  an  option  ^f  ^eviw!"*"^ 
purchase  over  part  of  the  specific  real  estate,  which  ^^  j  specific 
option  was  exercised  after  his  death.     Held^  that  the  ^^^y^^ 
property  wcw  converted  from  the  date  of  the  exercise  Wteiing. ' 
of  the  option,  and  went  to   the   residuary  legatees. 
Wood,  V.C,  made  the  following  observations : — "  The 
testator  must  be  presumed  to  know  the  law.     With 


(p)  Emu»8  ▼.  Smith,  2  De  Q.  &  Sm.  722. 
(5)  5  W.  R,  484.  (r)  I  J.  &  H.  424. 


1 82  THE  ORIGINALLY  EXCLUSIVE  JTOISDICTION". 

this  knowledge  he  makes  a  will  devising  real  estate  in 
one  way,  and  giving  bis  personal  estate  upon  different 
trusts.  After  this  he  makes  a  contract,  the  effect  of 
which  he  knows  will  be  to  give  a  third  person  the 
power  of  saying,  at  a  future  time,  whether  a  certain 
portion  of  what  was  then  his  real  estate  shall  be  realty 
or  personalty.  Tou  cannot  assume  an  intention  that 
the  property,  in  any  event,  is  to  be  divided  in  the 
particular  proportions  as  to  value  which  existed  at  the 
date  of  the  wilL  I  understand  the  principle  on  which 
the  cases  of  Dranb  v.  Vause  and  Ewusa  v.  Smith  were 
decided  to  be  this :  when  you  find  that  in  a  will  made 
after  a  contract  giving  an  option  of  purchase,  the  testator, 
knowing  of  the  existence  of  the  contract,  devises  the 
specific  property  which  is  the  subject  of  the  contract, 
without  referring  in  any  way  to  the  contract  he  has 
entered  into,  there  it  is  considered  that  there  is  a  suffi- 
cient indication  of  an  intention  to  pass  that  property, 
to  give  to  the  devisee  all  the  interest,  whatever  it  may 
be,  that  the  testator  had  in  it. 

'*  But  the  case  is  very  differeiU  when,  after  having 
given  the  property  by  vnll,  the  testator  makes  a  sale  of 
it.  If  it  is  a  sale  otU  and  out,  there  is  no  question  that 
the  devisee's  interest  is  taken  away.  Here  the  testator 
first  gives  the  Kentish  Town  estate  to  certain  devisees, 
and  his  personalty  to  other  persons.  After  that,  a 
part  of  the  estate  ceases  to  be  Kentish  Town  estate, 
and  becomes  personalty.  There  is  no  republication 
of  the  will  after  the  contract  by  which  this  change 
would,  in  a  certain  contingency,  be  brought  about 
The  intention  is,  that  all  the  Kentii^  Town  property 
is  to  go  one  way,  all  the  personalty  another.  The 
testator  must  be  taken  to  have  known  when  he  had 
entered  into  the  contract  that  what  would  ultimately 
be  Kentish  Town  estate  would  depend  on  the  option 
of  the  lessee ;  and  the  inference  is,  that  he  meant  his 
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property  to  go  according  to  the  state  to  which  it  would 
be  reduced  by  the  exercise  of  that  option  "  (s). 

^ .  Where  the  devise  of  real  estate  is  general  and  not 
specific,  the  rule  of  Weeding  v.  Weeding^  to  the  effect 
that  there  is  a  taking  away  or  ademption  of  the 
property  from  the  devisee,  when  the  subsequently 
created  option  is  subsequently  exercised,  would  un- 
doubtedly apply,  and  would  A  fortiori  apply,  a  general 
devisee  being  always  less  favoured  than  a  specific 
one.  /, 

There  is  also  another  class  of  cases  where  conver-  Where  uur. 
sion  may  have  been  directed  or  agreed  upon,  yet  from  qS'nUy  faili, 
the  course  of  vuheequent  events  it  may  be  a  question  J^^^jjj^^ "" 
whether  suQh  constructive  conversion  has  not  ceased, 
80  as  that  the  heir  and  next  of  kin  are  restored  to  their 
original  rights.     The  principles  which  govern   these 
cases  will  be  treated  of  hereafter  in  the  chapter  on 
reconversion. 

3.  As  to  the  effects  of  conversion.  wnvtSton  ^^ 

These  have  been  generally  stated  to  be,  to  make 
personal  estate  real,  and  real  estate  personal 

(a.)  Money  directed  to  be  turned  into  land  descends 
to  the  heir  (t),  and  land  directed  to  be  converted  into 
money  goes  to  the  personal  representatives  (u). 

(b,)  Money  belonging  to  a  married  woman  directed 
to  be  converted  into  land  is  liable  to  the  husband's 
curtesy,  though  under  the  same  circumstances  it  was 
held,  in  deference  rather  to  the  custom  of  conveyancers 
than  to  principle,  that  the  widow  was  not  entitled  to 


(«)  OoM  V.  Teague,  7  W.  R.  84  ;  WoocU  r.  Hyde,  10  W.  R.  339;  and 
Bee  J^ewcn.  t.  Frewen,  L.  R.  10  Ch.  App.  610. 
{t)  Seudamore  v.  Seudamore,  Preo.  in  Cb.  543. 
(«)  Aihby  T.  Palmer,  I  Mer.  296 ;  EUioU  v.  Fiaher,  12  Sim.  505. 
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her  dower  out  of  the  money  of  her  husband  directed 
to  be  laid  out  in  land(T;).  This  anomaly  has  been 
swept  away  by  the  Dower  Act  (w). 

(e.)  Again,  before  the  Wills  Act  (x),  an  infant,  under 
the  age  of  twenty-one,  might  make  a  will  of  personal 
estate ;  but  he  could  not,  during  minority,  dispose  of 
personalty  to  be  laid  out  in  land  (y). 

4.  Beraltt  of        4.  The  results  of  a  total  or  partial  failure  of  the 
MIqxZ  ^^^^    purposes  for  which  conversion  is  directed. 
fA.)  Total  -4«  to  total  failure.    The  universal  rule  may  be  thus 

te  ^d'in    stated— that  where  a  conversion  is  directed  or  agreed 
Willi  indiflfe-     upon,  whether  by  will  or  6y  settlement,  or  other  instru- 
ment inter  vivos,  whether  (^  money  into  land  or  of  land 
into  money,  if  the  objects  and  purposes  for  which  that 
conversion  was  intended  have  totally  failed  before  the 
)/(    instrument  directing  the  conversion  comes  into  operation^ 
The  property   ^0  conveisiou  will  take  place,  but  the  property  so 
"!Si^'  ^^^^'  directed  or  agreed  to  be  converted  will  remain  in  its 
•  original  state,  or  rather,  will  result  to  the  testator  or 
settlor   with  its    original   form  unchanged.     In  the 
words  of  Wood,  V.C.,  in  the  case  of  Clarke  v.  Franklin 
(z),  "  So  here,  if  at  the  moment  when  the  grantor  put 
his  hand  to  this  deed,  the  purpose  for  which  conver- 
sion was  directed  had  failed,  for  instance,  if  he  had 
given  all  the  proceeds  instead  of  a  part  to  charitable 
purposes,  so  that  the  property  would  have  been  at 
home  in  his  lifetime,  the  court  would  have  regarded  it 
as  if  no  conversion  had  been  directed,  and  the  pro- 
perty would  have  resulted  to   the  grantor  as  real 
estate"  (a). 

Where  the  purposes  for  which  conversion  is  directed 


(v)  Sweetapple  v.  BindoUf  2  Yern.  536* 

(ic)  3  &  4  Will.  IV.,  c  105,  8.  2.  {x)  1  Vict.,  c.  26. 

iy)  £arlom  ▼.  Saunders,  Amb.  241.  (<)  4  E.  &  J.  257. 

(a)  HipUy  V,  Wateruork,  7  Vea.^43S  ;  Smith  v.  Claxton,  4  Mad.  492. 
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have  partially  failed  before  the  instrument  directing  (b.)  Partial 
the  conversion  has  come  into  operation,  the  rules  are     ^^' 
somewhat  complex,  and  it  will  be  necessary  to  deal 
seriatim  with  the  cases,  regard  being  had  to  the  na- 
ture of  the  instrument  by  which  such  conversion  is 
directed. 

I  Cases  under  wiUs :—  j  u„^^^  ^^^ 

(a.)  Of  land  into  money. 
(&.)  Of  money  into  land. 

II.  Cases  under  settlements  or  other  instruments  IL  Under  in- 
inter  vivos:--  '^^^J^ 

(o.)  Of  land  into  money. 
{b.)  Of  money  into  land. 

With  reference  to  each  of  these  four  cases  three  Three  qiMi- 
questions  will  arise  : —  ^^^^ 

istly.  To  what  extent  is  the  trust  for  conversion 
still  in  force  ? 

2dly.  Who  is  to  benefit  by  the  lapse  or  failure, — 
the  heir  or  the  personal  representative  of  the  testator 
or  settlor  ? 

3dly.  In  what  character  will  the  benefit  accruing  to 
the  testator's  or  settlor's  real  or  personal  representative 
to  be  taken  by  such  real  or  personal  representative  ? 

L  Cases  under  wills.  i.  Under  wiUs. 

(a.)  Of  land  into  money.  ^4^]^*^ 

In  Aekroyd  v.  Smithson  (b),  a  testator  gave  several  Ada^yd  ▼. 
legacies,  and  ordered  his  real  and  personal  estate  to  be  th!l heirtlkes 
sold,  his  debts  and  legacies  to  be  paid  out  of  the  pro-  p^^ofw- 
ceeds  arising  out  of  the  sale,  and  the  residue  thereof  p}u8,  or  sar. 

.      I  -  *   1  •    plus  l%ndf. 

he  gave  to  certam  legatees  of  a  previous  part  of  his 

(&)  I  Bro.  a  C.  503,. I  L.  0.  949. 
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y:  will  in  the  proportion  of  the  legacies  he  had  already 

>^<^/£^'1^?-.^^--i^f-»^  given  them.X  Two  of  the  residuary  legatees  died  dur- 
/^<r^^  /U-**^^y^^^^  ^^  testator's  lifetime ;  their  shares  consequently 
ct^<c^  />Ci^vUi^  -^^^^  lapsed.     The  next  of  kin  claimed  the  lapsed  shares  as 
//*v45i^^A*^^^^^^*AP*^  ^^  *^®  personalty;  and  so  far  as  they  were  con- 
^  Ayy^J^^^^^^-t.^^^'  stituted  of  personal  estate,  they  were  decreed  to  go  to 
^«^^/fer^i^»-^>*-^the  next  of  kin  of  the  testator;  but  so  far  as  they 
Cu^,^^  >^Uf  ir^ycx^*-^^  were  constituted  of  real  estate,  to  his  heir-at-law.     It 
would,  perhaps,  be  impossible  to  find  a  dearer  exposi- 
tion of  the  principles  governing  this  class  of  cases  than 
in  the  celebrated  argument  of  Mr.  Scott,  afterwards 
Lord  Eldon.     ''That  the  heir-at-law  is  entitled   to 
every  interest  in  land  not  disposed  of  by  his  ancestor, 
is  so  much  of  a  truism  that  it  calls  for  no  reasoning 
to  support  it    It  is  not  enough  that  the  testator  did 
not  intend  that  his  heir  should  take ;  he  must  make 
There  mutt  be  a  disposition  in  favour  of  another  (c).     If  he  has  not 
ex^odTihe*^    actually  disposed  of  all  his  real  estate,  the  law  will  give 
^®^-  such  part  of  his  real  estate  as  he  has  not  actually  and 

^  eventually  disposed  of,  even  against  his  intention,  and 

db  forOori  in  a  case  where  he  has  expressed  no  inten- 
tion, to  the  hceres  natvA  ...  As  to  the  question  of 
fact,  whether  he  meant  that  in  some  event  only,  or 
that  in  all  events,  the  produce  of  his  real  estate  should 
be  considered  as  personalty,  we  admit  that  in  favour  of 
his  residuary  legatees  he  meant  to  convert  the  whole 
into  personalty,  in  case  all  his  residuary  legatees  should 
eventually  take  the  whole ;  but  we  contend,  that  he 
has  intimated  no  intention  as  to  that  part  of  the  pro- 
duce, as  to  which  his  disposition,  in  the  event  which 
has  happened,  has  fsdled  of  effect  He  converts  it  out 
and  out,  indeed,  if  you  speak  of  his  intention  as  to  the 
qualities  of  the  property  which  his  residuary  legatees 
were  to  take ;  but  as  to  such  part  of  the  property  as  in 
the  event  they  have  not  taken,  he  has  not  determined 
upon  its  nature :  he  never  meant  to  determine  upon 

(c)  Fitch  ▼.  ire6er,  p.  192,  pott 
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its  nature  as  between  his  heir-at-law  and  his  personal  Undiapoced-of 
representative  or  next  of  kin,  because  he  appears  not  fSt  to  tLr 
to  have  adverted  to  the  possibility  of  any  events  taking  ^®"^- 
place  which  would  give  the  one  or  the  other  an  interest 
in  his  property,  and  he  designed  no  part  of  his  pro- 
perty for  either.  In  the  event,  the  one  or  the  other 
must  take  some  part  of  it ;  but  to  say  he  has  made  it 
all  personal  property,  and  that,  therefore,  the  law  must 
give  it  to  the  next  of  kin,  is  to  apply  an  argument 
deduced  from  what  was  the  testator's  intention  in  case 
events  had  taken  place  which  have  not  occurred,  for 
the  sake  of  proving  a  similar  intention,  where  the  cir- 
cumstances happened  directly  contrary  to  those  with 
relation  to  which  only  the  testator  framed  his  inten- 
tion. To  argue  from  what  the  testator  intended  with 
respect  to  residuary  legatees,  in  order  to  prove  that  he 
intended  the  same  in  favour  of  his  next  of  kin,  is  to 
reason  from  a  case  in  which  intention  is  expressed  to 
prove  a  like  intention  in  a  case  which  supposes  the 
absence  of  intention." 

It  has  recently  been  decided  in  Steed  v.  Pteece  (d),  Doctrine  does 
that  the  doctrine  of  Aderoyd  v.  Smithsm  does  not  ex-  Ilae*^^Se*^' 
tend  to  the  case  of  a  sale  under  an  order  of  the  court  •o'*^^- 
in  favour  of  an  heir-at-law  who  had  consented  to  such 
sale.    Lands  had  been  sold  to  raise  an  infant's  costs  in 
a  suit  for  partition,  and  it  was  held  that  the  personal 
representative  was  entitled  to  the  surplus  as  against 
the  remainder-man.     Jessel,  M.B.,  there  said,  that  ''  in 
Aekroyd  v.  Smithson  no  such  general  principle  as  the 
following  was  decided — ^namely,  that  if  a  trustee  or 
the  court  sell  so  much  land  as  it  is  judged  will  be 
required  to  raise  a  charge,  and  there  is  a  surplus,  there 
is  an  equity  to  reconvert  that  surplus  in  favour  of  the 
real  representative.    The  true  principle  is  this,  that  the 


{d)  22  W.  R  432  ;  FotUr  v.  Fatter,  I  Ch.  Div.  588 ;  Mildmay  ▼. 
Qiuefte,  6  Cb.  Div.  553  ;  but  see  Cooke  ▼.  Jhaley,  22  Beay.  196. 
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moment  a  sale  is  properly  made,  conversion  follows^ 
and  there  is  no  eqnity  to  reconvert  the  surplus." 


Smith '^. 
Claxton :  The 
lund  to  be  sold 
results  to  the 
heir, — as  per- 
sonal estate, 
if  that  is  its 
actual  cou- 
dition. 


-f- 


V' 


(a.)  Where  sale 
is  necessary, — 
it  results  as 
money  to  the 
heir. 


From  the  case  of  Aehroyd  v.  Smithson  the  questions 
as  to  what  extent  the  conversion  is  still  in  force,  and 
who  benefits  bj  the  lapse,  will  find  a  complete  answer ; 
but  the  further  question  still  remains,  whether  the  land 
directed  to  be  sold  results  to  the  heif  as  real  or  as 
personal  property, — ^a  question  that  sometimes  arises 
between  the  real  and  personal  representatives  of  such 
heir.  The  doctrine  on  this  subject  is  clearly  laid 
down  in  the  case  of  Smith  v.  Claxton  («),  a  case  illus- 
trative of  the  principles  governing  equity  with  refer- 
ence to  cases  both  of  total  and  of  partial  failure.  '^  A 
devisor  may  give  to  his  devisee  either  land  or  the  price 
of  land  at  his  pleasure,  and  the  devisee  must  receive 
it  in  the  quality  in  which  it  is  given,  and  cannot  inter- 
cept the  purpose  of  the  devisor.  If  it  be  the  purpose 
of  the  devisor  to  give  lands  to  the  devisee,  the  land 
will  descend  to  his  heir ;  if  it  be  the  purpose  of  the 
devisor  to  give  the  price  of  land  to  the  devisee,  it  will, 
like  other  money,  be  part  of  the  devisee's  personal  estate. 
Under  every  will,  when  the  question  is  whether  the  de- 
visee, or  the  heir,  failing  the  devisee,  takes  an  interest  in 
the  land,  as  land  or  as  money,  the  true  inquiry  is,  whether 
the  devisor  has  expressed  a  purpose  that  in  the  events 
which  have  happened  the  land  shall  be  converted  into 
money.  Where  a  devisor  directs  his  land  to  be  sold, 
and  the  produce  to  be  divided  between  A.  and  B.,  the 
obvious  purpose  of  the  testator  is  that  there  shall  be  a 
sale  for  the  convenience  of  division,  and  A.  and  B.  take 
their  several  interests  as  money  and  not  as  land.  So 
if  A  dies  in  the  lifetime  of  the  devisor,  and  the  heir 
stands  in  his  place,  the  purpose  of  the  devisor  that 
there  shall  be  a  sale  for  the  convenience  of  division 
still  applies  ;  and  the  heir  will  take  the  share  of  A.,  as 


(e)  4  Mad.  492;  and  see  Mordaunt  v.  Benioell,  19  Ch.  Div.  302. 
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A.  would  have  taken  it,  as  money  and  not  as  land.  (6.)  TVbere 

But  suppose  A.  and  B.  both  to  die  in  the  lifetime  of  ^y|"andT'''"  t^ 

the  devisor,  and  the  whole  interest  in  the  land  descends  potmade^  or 

to  the  heir,  the  question  would  then  be,  whether  the  made,— it 

devisor  can  be  considered  as  having  expressed  any  J^Sie'heirr'* 

purpose  of  sale  applicable  to  that  events  so  as  to  give 

the  quality  of  money  to  the  interest  of  the  heir.     The 

obvious  purpose  of  the  devisor  being  that  there  should 

be  a  sale  for  the  convenience  of  division  between  his 

devisees,  that  purpose  could  have  no  application  to  a 

case  in  which  the  devises  wholly  failed,  and  the  heir 

would  therefore  take  the  whole  interest  as  land.''    From 

the  course  of  this  argument,  and  from  the  current  of 

authorities,  the  rule  would  seem  to  be  briefly  this,  that 

where  it  is  Tieeesaary  to  sell  the  land  for  the  purposes 

of  the  trust,  and  there  is  only  a  partial  disposition  of 

the  produce  of  the  sale,  here  the  surplus  belongs  to 

the  heir  as  money,  and  not  as  land,  and  will  therefore 

go  to  his  personal  representative,  even  though  the  land 

may  not  have  been  sold  during  his  lifetime^  promded 

tiuU  it  be  aftenvards  ojetuaJllv  sold,  and  the  surplus 

ascertained  (/).  ""^ 

(J.)  Money  directed  to  be  laid  out  in  land.  Money  into 

The  principle  on  which  Ackrayd  v.  SnUthsan  was 
decided  applies  also  to  the  converse  case  of  money 
directed  to  be  laid  out  in  the  purchase  of  real  estate, 
devised  to  uses  which  partially  fail ;  for  the  undisposed*  cogan  ▼. 
of  interest  in  the  money  will  result  for  the  benefit  of  the  undtrol^d-of 
next  of  kin  of  the  testator  ^ajjfilgonaltj,  and  will  not  go  money  reiuite 
to  the  heir-at-law  (g).     Lord  Cottenham,  while  Master  p^entatiTn! 
of  the  Bolls,  in  the  case  of  Cogan  v.  Stephens  (A),  after 
examining  all  the  authorities  upon  this  subject,  put  an 
end  to  the  anomaly  which  would  otherwise  have  existed 

(/)  Wright  y.  Wrighi,  i6  Vee.  188  ;  Jestopp  v.  Wation,  I  My.  &  E. 
665  ;  Wall  y.  Colshead,  2DeQ.iL  Jo.  685. 
(g)  BeynoUU  v.  Oodlut  Johnson,  536,  582. 
(A)  I  Beay.  482,  n. 
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in  the  law  of  conversion,  by  deciding  in  favour  of  the 
claims  of  the  next  of  kin.  In  Oogan  v.  Stephens,  the 
testator  ordered  that  ;C3 0,000  should  be  laid  out 
immediatelj  by  his  executors  in  the  purchase  of  an 
estate  or  estates  in  the  county  of  Devon  or  Cornwall, 
the  income  of  which  should  belong  to  his  widow  during 
her  life,  and  after  her  decease  to  certain  persons  (all 
of  whom  died  during  the  life  of  his  widow  without 
issue)  in  tail,  with  remainder  to  a  charity.  The  money 
was  not  laid  out,  and  the  gift  to  the  charity  being  void 
under  the  statute  of  mortmain,  it  was  held  that  the 
next  of  kin,  and  not  the  heir-at-law  of  the  testator,  was 
entitled  to  the  fund.  "If  a  testator,"  said  his  Lord- 
ship, "devises  land  for  purposes  altogether  illegal  or 
which  altogether  fail,  the  heir-at-law  takes  it  as  undis- 
posed of.  If  a  testator  gives  personal  property  for 
purposes  altogether  illegal  or  which  altogether  fail,  the 
next  of  kin  takes  it  as  in  the  case  of  an  intestacy,  as 
undisposed  of.  If  a  testator  devises  land  for  purposes 
which  are  in  part  illegal,  or  which  partially  fail,  or 
which  require  part  only  of  the  lands  devised,  the  heir 
takes  so  much  of  the  land  as  is  undisposed  of,  and 
which  was  destined  for  the  purpose,  which  by  law 
cannot,  or  in  fact  does  not,  take  effect^  and  so  much  as 
is  not  required  for  the  purposes  of  the  will,  and  this  is 
whether  the  land  be  actually  sold  or  not  But  here, 
it  is  said,  the  analogy  between  the  cases  of  land  and 
money  ceases,  and  that  if  a  testator  directs  money  to 
be  laid  out  in  the  purchase  of  land  for  purposes  which 
are  partly  illegal  or  which  partially  fail,  the  next  of 
kin  has  no  such  interest  in  the  money  as  cannot  be 
applied  to  the  purposes  of  the  will ;  but  if  there  are 
purposes  legal  and  feasible  which  require  the  invest- 
ment^ the  next  of  kin  are  excluded.  And  why  are 
they  to  be  so  excluded  ?  ...  In  deciding  in  favour 
of  the  next  of  kin,  I  am  following  the  principle  of 
Achroyd  v.  Smithsoii,  and  maintaining  that  uniformity 
of  decision  as  to  the  conversion  of  land  into  money, 
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and  of  money  into  land,  which  was  supposed  to  exist 
before  that  time." 

So  far  the  analogy  between  cases  of  conversion  of  Reynoid$  ▼. 
land  into  money  and  of  money  into  land  is  complete,  dupoied-o"' 
Here,  however,  the  analogy  ceases,  or  rather  apparently  J^wiSTtoper- 
ceases,  but  in  reality  continues.     As  to  the  question  «>nai  repre- 
— ^in  what  character  the  undisposed-of  personalty  to  tesutor  ag 
be  converted  into  land  comes  into  the  hands  of  the^"®*^*^* 
personal  representative  of  the  testator,  whether,  in 
apparent  analogy  to  the  decision  in  Smith  v.  Claxtan, 
he  will  take  it  as  realty,  or  whether  he  will  take  it  in 
its  original  character  of  personalty,  the  case  of  Reynolds 
T.  Oodlee  (i)  has  decided  that  the  latter  is  the  true  view 
— ^that  personalty  directed  by  will  to  be  laid  out  in 
land  to  be  held  in  trusts  which  do  not  exhaust  the 
absolute  interest,  devolves,  after  the  expiration  of  the 
specified  trusts,  upon  the  executors  of  the  testator,  as 
personalty  for  the  next  of  kin,  tkcU  being  of  course  its 
acttiai  condition  at  the  time  of  its  devoltUion  (J).     And 
this  is  in  fact  what  the  converse  case  of  Smith  v.  Clax- 
ton  decided,  although  it  is  commonly  misunderstood 
on  tMs  precise  point     "  It  is  urged,"  said  Wood,  V.C., 
"  that  the  analogy  of  Smith  v.  Claxton  must  be  applied 
completely,  as  to  make  this  real  estate  in  the  hands 
of  the  next  of  kin.     But  there  is  a  great  difference 
between  realty  and  personalty  in  this  respect     It  is 
not  the  next  of  kin  at  all,  but  the  executors  on  whom 
personal  property  devolves,  until  the  purposes  of  the 
will  are  satisfied.  .  .  .  The  executor  is  in  general  the 
only  person  who  can  stand  here  to  claim  the  personal 
estate,  and  whatever  he  gets  in  qud  executor,  he  must 
hold  as  personalty." 

It  was  decided  in  Jessopp  v.  Watson  (A),  that  the 

{%)  I  Johneon,  536,  583. 

0)  Curteis  v.  Wormald,  10  Ch.  Div.  1 72. 

{k)  I  My.  A;  K.  667. 
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Blending  of  blending  of  the  proceeds  of  the  real  with  the  personal 
Westa?!^- estate,  for  an  express  purpose  which  fails,  will  not 
of  ^^]hw^5  V  ^Pe^*^®  *^  convert  the  real  into  personal  estate  for  a 
SmUhmn  ia  *  purposc  not  expressed ;  viz.,  to  give  it  to  the  next  of  kin. 
excluded.^  This  rulc  received  a  stroi^  application  in  Fitch  v. 
Weber  (l).  There  the  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  in  trust,  as  to  the  real  estate 
for  sale,  as  soon  after  her  decease  as  could  be,  and  de- 
clared that  the  trustees  should  stand  possessed  of  the 
proceeds  of  the  sale,  as  a  fund  of  personal  and  not  of 
real  estate,  for  which  purpose  awcA  proceeds^  or  any  part 
thereof,  &hovld  not  in  any  ease  lapse  or  result  for  the 
benefit  of  the  heir-at-law  ;  and  after  giving  legacies,  the 
testatrix  directed  her  trustees  to  pay  and  apply  the 
residue  of  her  estate  and  effects  as  she  should  by  any 
codicil  to  her  will  direct  or  appoint  The  testatrix 
made  no  codicil  It  was  held  that  the  heir-at-law  was 
entitled  to  the  proceeds  of  the  real  estate  undisposed 
of — that  the  mere  intention  to  exclude  the  heir  was  of 
no  avail,  urdess  there  was  a  gift  over  on  failure  of  the 
purposes,  to  some  one  else — that  the  purpose  for  which 
the  testatrix  said  she  excluded  the  heir  was  simply 
that  the  realty  might  be  made  a  fund  of  personalty, 
which  purpose  would  not  per  se  be  sufficient  to 
disinherit  the  heir  except  for  the  purposes  of  the 
wiU. 

Convenion  for  The  Several  cases  on  the  subject  seem  to  depend  on 
Sdi^or  out  t^is  question, — ^"Whether  the  testator  meant  to  give  the 
and  out.  producc  of  the  real  estate  the  quality  of  personalty  to 

all  intents,  or  only  so  far  as  respected  the  particular 
purposes  of  the  will ;  for  unless  the  testator  has  suffi- 
ciently declared  his  intention  that  the  realty  shall  be 
converted  into  personalty  not  only  for  the  purposes  of 
the  will,  but  further,  that  the  produce  of  the  real  estate 
shall  be  taken  as  personalty,  whether  such  purposes 

(I)  6  Hare,  146. 
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take  effect  or  not,  SQjnnch  of  the  real  estate  or  produce o^.<-^^.*i^  /^ii*(  ,C* 
thereof  as  is  not  eflfectually  disposed  of  by  the  will  at  ^i-  /?!.. -  y.,- 
the  time  of  the  testator's  death  (whether  from  the  /y. .  .     J^H  ^ 
silence  or  inefficiency  of  the  will  itself,  or  from  subse-  /  .  ./<  >,  J     . 
qnent  lapse  or  other  cause  of  failure)  will  result  to  the     '' 
heir.     But  every  conversion,  however  absolute  in  its 
terms,  will  be  deemed  a  conversion  for  the  purposes  of 
the  will  only,  unless  the  testator  distinctly  indicates 
an  intention  that  it  is,  on  the  failure  of  those  purposes, 
to  prevail  as  between  the  persons  respectively  on  whom 
the  law  casts  the  real  |nd  personal  property  of  an 
intestate,  namely,  the  heir  and  next  of  kin  "  (m). 

II.  Cases  under  settlements  or  other  instruments  n.  CuBes 

iTUer  vivos.  mente.*""^"' 

(a.)  Of  land  into  money, 
(i.)  Of  money  into  land. 

In  both  these  cases  one  general  rule  is  applicable.  Property  re- 
When  by  an  instrument  inter  vivos  realty  is  directed  J^^n^erted  **' 
to  be  converted  into  personalty  (n),  or  personalty  into  'o™- 
realty  (0),  for  certain  specified  purposes  or  objects,  and 
a  part  of  those  purposes  or  objects  fail,  the  property  to 
that  extent  results  to  the  settlor,  and  through  him,  if 
it  is  land  directed  to  be  converted  into  money,  it  goes 
to  his  personal  representatives  (p),  »d  if  it  is  money 
directed  to  be  converted  into  land^  jt  iroes  to  ^  Jiis 
heir  (a^  ;  and  its  subsequent  further  devolution  (if  any) 
will,  senible,  depend  upon  its  actual  character  at  the  V 
time  that  further  devolution  arises. 

(m)  Mr.  Gox*s  note  to  CfruH  y.  Barley,  3  P.  Wma.  22  ;  i  Jarman  on 
Wills,  530,  2d  ed. ;  AmphleU  v.  Parke,  2  Rubs,  h  Mj.  22  x  ;  Taylor  v. 
Taylor,  3  De  O.  M.  &  O.  190 ;  Jtobiruon  y.  Qovemort  of  London 
ffo9pUal,  10  Hare,  19  ;  Barrt  y.  Fowkes,  13  W.  K.  987. 

(n)  Clarhe  y.  Franklin,  4  K.  &  J.  263. 

(o)  See  PuUeney  y.  Darlington,  i  Bro.  Ch.  Ca.  223 ;  Lechmere  y. 
Leehmere,  Ca.  temp.  Talb.  8a 

(jp)  Orifiih  y.  BickeUg,  7  Hare,  299. 

(q)  Whddaie  y.  Partrii^^  8  Ves.  236. 
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Distiikction 
between  par- 
tial failure 
under  a  will 
and  under  a 
settlemeut. 


It  will  be  seen,  therefore,  that  there  is  a  material 
distinction  as  to  the  application  of  the  doctrine  of  re- 
sulting trusts  between  those  cases  where  conversion 
partially  fails,  when  it  is  directed  by  will,  and  when  it 
is  directed  by  deed.  In  the  case  of  conversion  directed 
by  will,  if  there  has  been  any  partial  failure  of  the 
purposes  for  which  the  conversion  has  been  directed, 
to  that  extent  it  will  result  to  the  testator's  representa- 
tives, real  or  personal,  who  would  have  been  entitled 
to  take  it  had  no  conversion  been  directed,  whereas  in 
the  case  of  conversion  directed  by  deed  or  other  instru- 
ment inter  vivos,  the  rule  is  just  the  reverse  (r). 


The  reason  of  this  distinction,  as  has  already  been 
pointed  out,  is,  that  whereas  a  will  comes  into  opera- 
tion from  the  death  of  the  testator,  a  deed  takes  effect 
in  the  settlor's  lifetime,  from  the  moment  of  its  de- 
livery. A  simple  illustration  will  suffice  to  set  the 
rules  on  this  subject  in  the  clearest  light.  Suppose  a 
conveyance  of  real  estate  by  deed  upon  trust  to  pay 
the  rents  and  profits  to  the  settlor  during  his  life,  and 
after  his  death  to  sell  the  same  and  divide  the  pro- 
ceeds between  A.  and  B.  equally,  if  then  living. 
Afterwards  A.  dies  before  the  time  when  his  share 
becomes  due,  i.e.,  before  the  settlor's  death  as  to  his 
moiety  there  is  a  failure.  Who  takes  it  ?  Clearly  the 
settlor,  who  is  stUl  alive,  and  to  whom  it  must  there- 
fore result ;  but  in  what  form  ?  Here  steps  in  the 
principle,  that  a  deed,  for  the  purpose  of  conversion, 
operates  from  the  moment  of  its  delivery,  even  though 
the  settlor  has  directed  the  sale  to  tdike  place  after  his 
death.  The  deed,  therefore,  has  converted  the  realty 
in  the  lifetime  of  the  author  of  the  deed.  "  Whatever 
be  the  time  at  which  that  conversion  is  directed  to 
take  place,  whether  in  the  grantor's  lifetime  or  after 
his  death,  the  grantor  by  executing  a  deed  of  this 


(r|  Brown's  Dictionary,  title  Convertion, 
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description  says,  in  effect,  '  From  the  time  I  prU  my 
hand  to  this  deed,  I  limit  so  much  of  this  property  to 
myself  as  personal  property ' "  (s).  The  property  results 
into  the  hands  of  the  settlor,  not  as  realty,  but  in  that 
form  into  which  he  has  directed  it  to  be  converted,  i.e., 
as  personalty  (t). 

{$)  Clarke  v.  Franklin,  4  K.  &  J.  263.  (0  Ibid. 
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CHAPTEE   X. 

KECONVERSION. 

Reoonveraion.  Eeconversion  may  be  defined  as  that  notional  or 
imaginary  process  by  which  a  prior  notional  conver- 
sion is  annulled  and  taken  away,  and  the  notionally 
converted  property  ia  restored  in  contemplation  of  a 
court  of  equity  to  its  original  actual  unconverted 
quality. 

Twovarietiei        The  cases  ou  this  subject  range  themselves  under 
^J^^^^^      two  heads.     Eeconversion  may  take  place  in  either  of 
two  ways — viz.,  either: 

I.  By  the  act  of  the  parties ;  or, 
II.  By  operation  of  law. 

I.  By  the  act        I.  Eecouversiou  by  the  act  of  the  parties. 


of  the  parties 


(A.)  Who  may  and  who  may  not  elect,  so  as  to 
reconvert, — and  to  what  extent  ? 


z.  By  absolute       I.  It  is  clear  that  an  absolute  owner  in  fee-simple 
owner.  j^  possession  of  property  directed  to  be  converted 

may  elect  to  take  that  property  in  whatever  form  he 
chooses, — there  being,  in  fact,  no  other  person  who 
has  any  voice  in  the  matter,  ^d  the  reason  is  this, 
that  since  "equity,  like  nature,  will  do  nothing  in 
vain,"  if  the  person  in  whose  favour  the  conversion  is 
directed  elects  to  have  the  property  in  its  unconverted 
state,  it  will  be  vain  for  equity  to  compel  the  doing 
of  that  which  may  be  undone  the  next  moment     But 
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as  the  presumption  is,  that  what  ought  to  be  done  will 
be  done — that  conversion  will  take  place — the  onus 
of  proof  will  be  on  those  who  allege  that  the  owner 
has  reconverted  the  property  (a). 

2.  So  far  the  law  is  clear  when  the  person  entitled  2.  By  owner  of 
either  to  the  money  to  be  laid  out  in  land,  or  to  the  StU?.^'^'*^^ 
land  to  be  sold  for  money,  is  the  absolute  and  only  fee- 
simple  owner  in  possession.     But  what  is  the  principle 
when  the  person  entitled  is  entitled  not  to  the  whole 
subject-matter,  but  to  an  undivided  share  ? 

(a.)  Of  money  into  land.     In  Seeley  v.  Jago  (b),  A.  (a.)  of  money 
devised  ;Ciooo  to  be  laid  out  in  the  purchase  of  lands  J^tolwad^he 
in  fee  for  the  benefit  of  A.,  B.,  and  C,  equally  to  be  undivided 
divided.     A.  dies  leaving  an  infant  heir,  and  B.  and  oonvert.  '^ 
C,  together  with  the  infant  heir,  bring  a  bill  for  the 
jfi'iooo.      The  Lord  Chancellor   said,  "The  money 
being  directed  to  be  laid  out  in  land  for  A.,  B.,  and 
C.  equoMy,  which  makes  them  tenants  in  common,  and 
B.  and  C.  electing  to  have  their  two-thirds  in  money, 
let  it  be  paid  to  them,  for  it  is  vain  to  lay  out  this 
money  in  land  for  B.  and  C,  when  the  next  moment 
they  may  turn  it  into  money,  and  equity,  like  nature, 
will  do  nothing  in  vain." 

(6.)  Land  to  be  turned  into  money.     In  Holloway  (6.)  Of  land  to 
v.  Baddiffe (c),  A.  B.  was  entitled  to  two-thirds  of  an intomonojf,— 
estate  directed  to  be  converted  into  personalty.     Held,  J^J^^^y^f 
that  it  had  not  been  reconverted  into  realty  by  acts  of  reconvert. 
A.  B.,  done  independently  of  the  person  entitled  to 
the  remaining  one-third.     Here  the  principle  is  clear. 
The  sale  of  an  undivided  share  would  presumably  be 
less  marketable,  and  produce  a  far  less  sum  than  would 
be  receivable  in  respect  of  that  share  of  the  proceeds 


(a)  Btmrn  t.  (rifej,  n  W.  R.  971 ;  Btiiwti  ▼.  Benton,  I  P.  Wmg.  130. 
(6)  I  P.  Wma.  389.  (c)  23  Beay.  163. 
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3.  Bj  remain- 
der-man,—to 
extent  of  his 
own  interest 
only. 


of  sale  of  the  entirety ;  and  therefore  neither  of  the 
two  undivided  owners  has  a  right  to  compel  the  other 
to  forego  a  sale  of  the  whole  property. 

3.  A  remainder-man  cannot  elect  so  as  to  affect  the 
interests  of  the  owners  of  prior  estates.  Take,  for  in- 
stance, the  simple  case  of  a  settlement  of  money  to  be 
laid  out  in  land  upon  trust  for  a  tenant  for  life,  with 
remainder  in  fee  to  some  third  person.  The  tenant 
for  life  can  insist  on  his  rights  under  the  settlement, 
and  can  compel  the  trustees  of  the  settlement  to  lay 
out  the  money  as  directed  by  the  settlement  There 
is  no  principle  either  at  law  or  in  equity  by  which  the 
remainder-man  in  fee  can,  as  against  the  tenant  for 
life,  elect  to  take  the  property  as  money.  But,  of 
course,  there  is  nothing  to  prevent  the  remainder-man 
declaring  as  hetween  his  real  avd  personal  representaiives, 
who  claim  as  volunteers  under  him,  that  a  particular 
reversionary  interest  to  which  he  is  entitled  shall  be 
money  or  shall  be  land  (rf). 


By  infanta.  4.  An  infant  caunot  ordinarily  reconvert  (e);  be- 
cause, usually,  the  matter  can  wait  till  he  comes  of 
age.  And  if  the  matter  won't  wait,  then  the  court 
may  direct  an  inquiry  whether  it  is  for  the  benefit  of 
the  infant  to  reconvert  or  not,  and  will  order  and 
decree  according  to  the  result  of  the  inquiry, — ^but 
apparently  without  prejudice  to  the  diverse  rights  of 
the  real  and  personal  representatives  of  the  infant 
dying  under  age  (/). 

5.  Byinnatica.       5-  A  lunatic  Cannot  reconvert  (^),  but  his  com- 
mittee, with  the  sanction  of  the  court,  may  do  so  for 


{d)  2  Sp.  271 ;  TriquH  v.  Thornton,  13  Vea.  345  ;  OiUie$  v.  Lonff- 
kmtU,  4  De  O.  &  Sm.  372,  379  ;  Cookion  ▼.  Cookton,  12  01.  &  F.  121. 

(«)  Sedey  ▼.  Jaao,  i  P.  W.  389 ;  Carr  t.  -fftttfon,  2  Bro.  C.  C.  $6 ; 
Dyer  ▼.  Dyer,  13  W.  R.  732  ;  Bobineon  ▼.  Jlobinton,  19  Beav.  494. 

(/)  See  the  chapter  on  InfanU,  infra  ;  also  Fotier  ▼.  FotUr,  L.  B. 
I  Ch.  DiY.  588.  (g)  Aihhy  T.  Palmer,  1  Mer.  296. 
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him,  in  which  case  the  like  inquiry  will  be  directed 
as  in  the  case  of  infants ;  only  the  court,  semble,  will 
not  in  the  case  of  lunatics  have  any  regard  to,  or 
make  any  saving  of,  the  diverse  rights  of  the  real  and 
personal  representatives  of  the  lunatic  (A). 

6.  The  rules  as  to  the  capability  of  married  women  6.  By  married 
to  reconvert  demand  a  more  particular  consideration.     '^®""®^- 

(a.)  As  to  money  to  be  converted  into  land.  intoUnd^'^ 

A  feme  covert  cannot  elect  by  a  contract  or  ordinary  (aa.)  Ancient- 
deed  (i).  But  although,  as  observed  by  Lord  Hard-  ^Ji^^^'^'T"^ 
wicke  in  Oldham  v.  Hughes  (/),  "a,  feme  covert  cannot  examined  in 
alter  the  nature  of  money  to  be  laid  out  in  land,  barely  reconverted, 
by  a  contract  or  deed,  for  to  alter  the  property  of  it, 
or  course  of  descent,  yet  the  money  may  be  invested  in 
land  (and  sometimes  sham  purchases  have  been  made 
for  that  purpose),  and  she  may  then  levy  a  fine  of  the 
land  and  give  it  to  her  husband,  or  anybody  else. 
There  is  a  way,  also,  of  doing  this  without  laying  the 
money  out  in  land,  and  that  is  by  coming  into  this 
court,  whereby  the  wife  may  consent  to  take  this 
money  as  personal  estate ;  and  upon  her  being  present 
in  court,  and  being  examined  (as  a  feme  covert  on  a 
fine  is)  as  to  such  consent,  it  binds  this  money  articled 
to  be  laid  out  in  land  as  much  as  a  fine  at  law  would 
the  land,  and  she  may  then  dispose  of  it  to  her  husband, 
or  anybody  else ;  and  the  reason  of  it  is,  that  at  law 
money  so  articled  to  be  laid  out  in  land  is  considered 
barely  as  money  till  an  actual  investiture  and  the 
equity  of  this  court  alone  views  it  in  the  light  of  a  real 
estate ;  and,  therefore,  this  court  can  act  upon  its  own 
creature,  and  do  what  a  fine  at  common  law  can  upon 
land,  and  if  the  wife  has  craved  aid  of  this  court  in 
the  manner  I  have  mentioned,  she  might  have  changed 

{K)  See  the  chapter  on  Lunaticz^  infra, 
(i)  Frank  v.  Prank,  3  My.  &  Cr.  171.  (;;  2  Atk.  453. 
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the  nature  of  this  money  which  is  realised ;  but  she 
cannot  do  it  by  deed." 

(W)  -J^* PJ^"  The  necessity  of  making  these  sham  purchases 
ried*woman  caused  much  inconvenicnce,  which  was  attempted  to 
deedT^kn^ow.  ^^  remedied  by  several  statutes.  Finally,  by  3  &  4 
reco*vert«?  *^  Will.  IV.,  c  74,  s.  77,  a  married  woman  was  permitted 
3&4WiU.iv.,  by  deed  executed  in  compliance  with  its  provisions  to 
«.  74, ».  77'  make  her  election  to  take  or  dispose  of  money  to  be 
laid  out  in  land  (k). 


(6.)  Land  into 
money. 

(aa,)  Ancient- 
ly, the  married 
woman  re- 
converted by 
levying  a  fine. 


{bb.)  At  pre- 
sent, the 
married 
woman  re- 
converts  by 
executing  a 
deed  ackaow- 
ledged. 


(6.)  Land  to  be  converted  into  money. 

Here  the  husband  and  wife  might,  before  the  stat. 
3  &  4  Will  IV.,  c.  74,  so  long  as  the  land  remained 
unsold,  by  levying  a  fine,  bar  all  the  wife's  estates  and 
interest  in  the  money  to  arise  from  the  sale  of  the 
land  (l).  Such  was  the  state  of  the  old  law ;  and  under 
the  Act  for  the  abolition  of  fines  and  recoveries  the 
result  is  the  same.  That  Act  in  substance  says  (m), 
that  a  married  woman  may,  with  her  husband's  con- 
currence, by  deed  acknowledged  under  the  Act,  dispose 
of  lands,  or  of  money  subject  to  be  invested  in  lands, 
and  also  of  "any  interest  in  land,  either  at  law  or 
equity,  or  any  charge,  lien,  or  encumbrance  in,  or  upon, 
or  aflTecting  land,  either  at  law  or  in  equity."  In 
JBriggs  v.  Chamberlain  (n),  it  was  decided  that  where 
the  personal  estate  consists  of  moneys  to  arise  from 
the  sale  of  lands,  she  might  bind  her  interest  by  a 
deed  acknowledged,  the  subject-matter  of  disposition 
being  then  an  interest  in  land,  and  falling,  therefore, 
within  the  words  of  the  statute;  and  in  Tuer  v. 
Turner  (o),  it  was  similarly  decided  regarding  a  married 


(k)  Forbes  v.  Adamt,  9  Sim.  462. 
(Q  Co.  Litt.  121  a.n.;  i/ay  v.  Ropery  4  Sim.  360. 
(m)  Seo.  77.  (n)  II  Hare,  69. 

(0)  Tuer  ▼.  Turner,  20  Beav.  560. 
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woman's  reversionary  interest,  or  remainder,  in  like 
moneys. 

(B.)  Mode  in  which  election  to  take  the  property  How  election 
in  its  actual  state  may  be  made.  *  ^^^ 

Of  course  it  is  clear  that  an  express  declaration  of  («)Byexpre88 

,  i»    1        1      1  A  direction. 

mtention  on  the  part  of  the  absolute  owner  of  property, 
not  being  under  any  disability,  that  it  shall  be  deemed 
real  or  personal  estate,  is  per  se  sufficient  to  bind  those 
claiming  under  him,  without  any  reference  to  the 
actual  state  or  condition  of  the  property  at  the  time, 
though  it  has  been  doubted  whether  a  declaration  by 
parol  would  be  sufficient  (j?). 

But  much  greater  difficulty  arises  where  the  owner  (6.)B7impUed 
does  not  express  his  intention  so  to  reconvert;  the  ^JJ^^^T' ''^™ 
question  will  then  occur,  what  acts  of  the  owner  are 
sufficient  to  lead  to  an  inference  that  he  desired  and 
intended  to  possess  the  property  according  to  its  actual 
state  and  condition  ? 

(a.)  As  to  real  estate  directed  to  be  converted  into  (aa.)  Azto 
money,  slight  circumstances  are  sufficient  to  raise  a  money,— 
presumption  that  the  owner  has  elected  to  retain  it  as  J^nce8*suffico 

/      realty.     Thus  if  a  person  keeps  land  unsold  for  a  long  toreconTert. 
time,  a  presumption  will  arise  that  he  has  elected  to 
take  it  as  land  (q).     So  the  circumstances  of  grantingjt 

V  lease,  reserving  rent  to  the  party  entitled,  her  heirs 
and  assigns,  was  strong  evidence  of  an  intention  in  the 
lessor  to  elect  that  it  should  continue  as  land  (r).  In 
Datnes  v.  Ashford  (s),  by  marriage  settlement  real  estates 
were  conveyed  to  trustees,  on  trust  to  sell,  and  hold 

[p)  Bmditk  T.  Oet,  Amb.  229 ;  but  see  Ctudoner  v.  ByUcher^  cited 
3  Atk.  685  ;  Pulteney  r.  Darlington,  1  Bro.  C.  0.  237  ;  WheldaU  ▼. 
Partridge,  8  Ves.  236 ;  i  L.  C.  932. 

{q)  Dixon  ▼.  Oayfere,  17  Beav.  433  ;  OrieAaeh  t.  Fremantle,  17 
Beav.  314;  Kirkman  v.  MiUt,  13  Ves.  338 ;  Mutlow  ▼.  Btgg,  L.  R.  I 
Ch.  DiT.  385  ;  In  re  Gordon,  BoberU  ▼.  Gordon,  L.  R.  6  Ch.  Div.  531. 

(r)  Crabtru  ▼.  Bramble,  3  Atk.  680.  (<)  15  Sim.  42 
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the  proceeds  on  trust  for  the  husband  and  wife,  for 
their  lives  successively,  remainder  on  trust  for  their 
children,  remainder  on  trust  for  the  survivor  of  hus- 
band and  wife  absolutely.  There  was  no  issue.  The 
husband  survived  his  wife,  and  after  her  death  con- 
sulted his  solicitor  as  to  his  rights  under  the  settle- 
ment, and  then  got  possession  of  the  settlement  and 
title-deeds,  &c.,  and  remained  in  possession  of  them 
until  his  death,  and  also  of  the  estates.  Hdd,  that 
he  had  elected  to  take  the  estates  as  land.  The  V.-C. 
of  England  said^  "It  does  not  distinctly  appear  in 
whose  custody  the  title-deeds  originally  were,  but  it 
is  clear  that  there  was  a  change  in  the  possession  of 
them,  and  that  Mr.  Davies  got  them  into  his  custody. 
Now,  was  not  that  of  necessity  a  destruction  of  the 
trust?  For  the  trustees  could  not  have  compelled 
Mr.  Davies  to  deliver  up  the  deeds ;  and  without  doing 
so  they  could  not  have  made  an  efiTectual  sale  of  the 
estate." 

(&6.)  As  to  (&.)  As  regards  personal  estate  to  be  laid  out  in 

Sndt— ii^ht    lai^d,  of  course,  if  the  person  absolutely  entitled  re- 

nou"ffioient"  2S^^~—   money  from  the  trustees,  he  is  held  to 

to  reconvert,    have  elected  to  take  it  as  money,  and  the  trust  is  at 

an  end  (t).     But  it  will  not  be  so  deemed  where  he 

has  received  merely  the  income,  though  for  a   long 

time  (u). 

II.  By  opera-        H.  Keconversion  by  operation  of  law. 

tion  01  Imw. 

Concurrenee  of  If  an  instrument  is  to  be  taken  to  impress  a  fund 
tT^^TOTka  wi*^  r®2.1  qualities,  the  money  being  once  clearly  im- 
neoessaiy,--  presscd  with  real  uses,  as  land,  in  a  contest  between 
inperwnen-    the  heir  and  executor,  the  impression  will  remain  for 

(i)  Trafford  ▼.  Bochm,  3  Atk.  440 ;  Jtook  ▼.  Worth,  i  Ves.  Sr.  461 ; 
Cookson  T.  Cookion,  12  CI.  &  F.  147$  In  re  Davidson,  Martin  v. 
Trimmer,  1 1  Ch.  Div.  341. 

{u)  Oillies  ▼.  Longlandi,  4  De  G.  &  Sm.  372 ;  Se  Pedder*$  SeUUment, 
5  De  G.  M.  &  G.  S90. 
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the  benefit  of  the  heir ;  and  to  put  an  end  to  that  im-  titled,  whether 
pression  two  things  are  necessary,  neither  of  which  Jj;j^^  °^,j^ 
standing  alone  will  suflBce  to  reconvert  the  property :  J.^'  ^^  ^w^' 
that  is  to  say,  firstly,  it  must  be  shown  tl^at  the  money  oonoerning  it. 

/  was  in  the  hands.  i,e„  in  the  actual  possession,  of  a      ' 
pei^on  who  had  in  himself  both  the  executors  and  the^  Va-  ^  *•  ^    » 
heirs  (v);  and,  secondly,  that  person  must  have  died^'        ^'  *  ■ 

^  witfiQu^  making  anv  declaratjon  of  liis  intention  re-  '  ^ 
garSmg  it.  If  both  these  two  things  combine,  then 
the  property  shall  go  according  to  the  quality  in  which 
it  was  left  by  him  at  his  death.  And  these  two  things 
being  proved,  the  onus  of  proof  to  the  contrary  lies,  of 
course,  on  those  who  deny  reconversion,  whereas  in 
the  case  of  reconversion  by  the  act  of  the  parties,  it 
was  pointed  out  that  the  onus  lies  on  those  who  allege 
reconversion. 

In  Chichester  v.  JSickerstqf'  (w),  on  the  marriage  of  Chiehetter  v. 
Sir  John  Chichester  with  the  daughter  of  Sir  Charles  ?hf^^\^ 
Bickerstafif,  Sir  Charles  by  articles  covenanted  to  pay  "  ■*  ^°™*  "/*»' 

/•  .  -     ,  .  1.1  t  .  T   three  dayiordp, 

£iSOO  in  part  of  the  portion,  which,  together  with  and  Sir  John 
;^I500  to  be   advanced  by  Sir  John  within  three  made  n^ngn" 
years  after  the  marriage,  was  to  be  invested  in  land  *^"*  ^*' 
and  settled  on  Sir  John  for  life,  remainder  to  his 
intended  wife  for  life,  remainder  to  their  issue,  re- 
mainder to  Sir  John's  right  heirs.     Within  a  year  of 
the  marriage  the  wife  died  childless,  and  Sir  John 
three  days  after  his  wife.     Sir  John  by  his  will  made 
Sir  Charles  his  executor,  and  devised  the  residue  of  his  ^« 
personalty,  after  debts,  &c.,  paid,  to  Frances  Chichester, 
his  sister.     The  heir-at-law  of  Sir  John  filed  a  bill 
against  Sir  Charles  to  compel  him  to  pay  the  ;£^i  500 
which  Sir  John  had  covenanted  to  pay,  insisting  that 
by  virtue  of  the  marriage  articles  the  money  ought  to 
be  looked  on  and  considered  in  equity  as  land,  and 
therefore  belonged  to  him  as  heir.     But  Lord  Somers 

(v)  WheUUde  y.  PaHridge,  8  Tes.  235.  (w)  2  Yem.  295. 
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said, "  This  money,  though  once  bound  by  the  articles, 
yet^  when  the  wife  died  without  issue,  became  free 
again,  as  the  land  would  likewise  have  been  in  case  a 
purchsise  had  been  made  pursuant  to  the  articles,  and 
therefore  would  have  been  assets  to  a  creditor,  and 
must  have  gone  to  the  executor  or  administrator  of 
Sir  John ;  and  the  case  is  much  stronger  where  there 
is  a  residuary  legatee,"  and  therefore  dismissed  the 
bill 

PuUenepy,  In  the  case  of  PvMmey  v.  Darlington  (x),  money 

the  mon^wai  impressed  with  the  qualities  of  realty  had  come  by 
vert^  u^  operation  of  law  into  the  hands  of  the  person  (Lord 
been  twice  Bath)  solely  entitled  to  it  under  the  limitation  in  fee ; 
home."^  and  the  person  so  entitled,  without  taking  notice  of  the 

particular  sum,  devised  all  his  manors,  &c.,  which  he 
was  seised  or  possessed  of,  or  to  which  he  was  in  any 
wise  entitled  in  possession,  reversion,  or  remainder,  or 
which  should  thereafter  be  purchased  with  any  trust 
moneys  (except  certain  locally  described  estates  therein 
mentioned)  to  his  brother  H.  in  fee,  and  gave  him  all 
the  residue  of  his  personal  estate,  and  made  him  his 
executor.  His  brother  H.  subsequently,  by  his  will, 
gave  all  his  estates  by  local  descriptions  to  certain  uses 
therein  mentioned,  and  all  his  money,  securities  for 
money,  goods,  chattels,  and  personal  estate,  not  before 
disposed  of,  to  his  executors,  for  certain  trusts  men- 
tioned in  his  will.  Subsequently  to  H.'s  death,  a 
bill  was  brought  by  the  heir-at-law  of  Lord  Bath  to 
have  the  money  laid  out  in  land,  but  was  dismissed. 
"  If,"  said  Lord  Thurlow,  "  A.  B.  has  in  his  possession 
;£"2  0,000  to  be  laid  out  in  land  for  his  use,  he  has 
nobody  to  sue ;  the  right  and  the  thing  centering  in  one 
person,  the  action  is  extinguished ; "  and  after  citing 
and  commenting  upon  the  cases  on  the  subject,  his 
Lordship  added,  "  The  use  I  make  of  these  cases,  not- 

{x)  I  Bro.  C.  C.  223. 


A 
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withstanding  the  dicta  they  contain,  is  this,  that  where  Money  im- 
a  sum  of  money  is  in  the  hands  of  one  without  any  lUT^at^ 
other  use  but  for  himself,  it  will  be  money,  and  the  h^g^£*^he 
heir  cannot  claim.  .  .  .  But  whether  this  is  clearly  abaoiute 
so  or  not,  circumstances  of  demeanour  in  the  person  ^dt  m 
(even  though  slight)  will  be  sufl&cient  to  decide  it ;  a  ™o"^®y- 
very  little  would  do;  receiving  it  from  the  trustees, 
there  is  no  doubt  would  be  sufl&cient.     Lord  Bath  did 
receive  it ;  he  had  it  in  his  hands^     This  decision  was 
affirmed  in  the  House  of  Lords  (y) ;  and  as  Lord  Eldon 
says,  "  went  no  further  than  this,  that  if  the  property 
was  at  Jiome^  in  the  possession  of  the  person  under 
whom  the  heir  and  executor  claimed,  the  heir  could 
not  take  it ;  but  if  it  stood  out  in  a  third  person^  he  Bat  not  if  it 
possiKly  might ;  and  the  question  in  that  case  was  not  ^hH^^f^^ 
upon  the  equity  between  the  heir  and  executor,  but  *^"^  P*^y- 
whether  the  money  was  at  home  (z), 

(jr)  7  Bro.  P.  C.  Toml.  Ed.  530. 

(z)  WheldaU  v.  Pat-tridge,  8  Vea.  235.    And  see  Walrond  t.  Botilyn, 
Walrond  v.  Fidford,  11  Oh.  DiT.  640. 


208 


THE  OBIGINALLY.  EXCLUSIVE  JURISDICTION. 


visions  of  the  instrument,  by  renouncing  the  right  to 
his  own  property  in  favour  of  B. ;  he  must  consequently 
make  his  choice,  or,  as  it  is  technically  termed,  he  is 
put  to  his  election,  to  take  either  under  or  against  the 
instrument. 


Election, — 
deriyed  from 
the  civil  law. 


The  doctrine  of  election,  in  common  with  many 
other  doctrines  of  our  courts  of  equity,  appears  to  be 
derived  from  the  civil  law,  or  at  all  events  to  be  not 
without  its  analogy  in  that  law.  For,  in  Roman  law,  a 
bequest  of  property  which  the  testator  knew  to  belong 
to  another  was  not  void;  but  a  bequest  on  the  erroneous 
supposition  that  the  subject  belonged  to  the  testator, 
was,  it  seems,  invalid  (e).  In  the  latter  respect,  the 
Boman  law  is  different  from  the  English  law,  for  by  the 
English  law  (which  dislikes  those  fruitless  and  impos- 
sible inquiries  with  which  the  dvil  law  abounded), 
whether  the  donor  knew  or  not  that  the  property  he 
assumed  to  deal  with  was  his  own  or  not,  if  he  has 
advisedly  assumed  to  give  it,  then  and  in  either  case  it 
is  held  that  the  donee  is  put  to  his  election  (d). 


Two  courses 
open  to  elect 
between,— 


In  the  case  already  put,  of  A.  giving  to  B.  property 
belonging  to  C,  and  by  the  same  instrument  giving  to 
C.  other  property  belonging  to  A.  himself,  G.  has  two 
courses  open  to  him  to  choose  or  to  elect  between, — 


(i.)  Election 
under  instru- 
ment. 


(a.)  Election 
Against  the 
instrument. 


Either,  istly.  He  may  elect  to  take  under  the  in- 
strument, and  consequently  to  conform  to  all  its  pro* 
visions.  Here  no  difficulty  arises,  as  B.  will  take  C.'s 
property,  and  C.  will  take  the  property  given  to  him 
by  A. 

Or,  2dly,  He  may  elect  against  the  instrument,  in 
which  case  the  question  arises, — Does  C,  by  refusing 


(c)  See  Ju8t.'s  Insts.  ii.  24,  I. 

{d)  WhiiOer  ▼.  WebtUr^  2  Ves.  Jr.  37a 
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to  conform  to  the  terms  of  the  instrument,  wholly 
forfeit  his  claim  to  the  benefit  intended  to  be  conferred 
on  him  by  that  instrument,  or  does  he  forfeit  only  so 
much  of  that  benefit  under  the  instrument  as  is  neces- 
sary to  compensate  B.  for  the  disappointment  he  has 
suffered  by  C/s  election  agsdnst  the  instrument  ? 

To  illustrate  by  a  simple  case.    Suppose  A.,  the  tes-  niTutration,— 
tator,  gives  to  B.  a  family  estate  belonging  to  C,  worth  ^m^i^atlon 
j^2  0,000  in  the  market,  and  by  the  same  will  gives  »nd  not  for- 
to  C.  a  legacy  of  ;£^3 0,000  of  his  (A.'s)  own  property,  rule,— upon 
C.  is  unwilling  to  part  with  his  famUy  estate,  and  ^atn^Hhe 
therefore  elects  against  the  instrument.     It  has  been  iJ^**™™®***- 
held  that,  in  such  a  case,  viz.,  the  election  against  the 
instrument,  the  principle  of  compensation,  and  not  that 
of  forfeiture,  is  to  govern.     In  the  case  put,  therefore, 
C.  will  retain  his  family  estate  and  will  also  receive 
;f  10,000,  portion  of  his  legacy  of  ;f  3  0,000,  leaving 
to  B.  ;^20,ooo,  other  portion  of  the  legacy  of  ;^30,ooo, 
to  compensate  him  for  the  value  of  the  estate  of  which 
he  has  been  disappointed  by  C.'s  election  against  the 
instrument.      The  conclusion  from   all  the    cases  is 
summed  up  by  Mr.  Swanston  in  his  note  to  Gretton  v. 
Havxird  (e)  as  follows : — 

1st,  That  in  the  event  of  election  to  take  against 
the  instrument,  courts  of  equity  assume  jurisdiction 
to  sequester  the  benefits  intended  for  the  refractory 
donee,  in  order  to  secure  campeTiscUion  to  those  whom 
his  election  disappoints. 

2nd,  That  the  surplus,  after  compensation,  does  not 
devolve,  as  undisposed  of,  but  is  restored  to  the  donee, 
the  purpose  being  satisfied  for  which  alone  the  court 
controlled  his  legal  right. 


{e)  I  Swaosb.  433 ;  see  also  Rogen  y.  Jones,  L.  R.  3  Ch.  Div.  688 ; 
Pickengia  ▼.  Rocker,  L.  R.  5  Oh.  Div.  163. 
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No  election 
proper  in 
oases  where 
the  testator 
makes  two 
bequests  of 
his  own  pro- 
perty in  the 
same  instru- 
ment. 


It  may  be  useful  to  warn  the  student  carcjfully'to 
discTiminate  this  class  of  cases  where  a  person  disposes 
of  that  which  is  not  his  ovm,  and  confers  on  the  real 
owner  of  that  property  some  other  benefits,  from  another 
apparently  similar  but  in  reality  dissimilar  class  of 
cases,  where  a  testator  makes  two  or  more  separate 
devises  or  bequests  of  his  own  property  in  the  same 
instrument  In  this  latter  case,  the  gifts,  whether 
beneficial  or  onerous,  being  both  of  them  the  property 
of  the  donor,  the  donee  may  take  what  is  beneficial  and 
reject  what  is  onerous,  unless  it  appear  on  the  will  that 
it  was  the  intention  of  the  testator  to  make  the  accept- 
ance of  the  burden  a  condition  of  the  benefit  (/) ;  but 
this  class  of  cases  does  not  fall  properly  within  the 
equitable  doctrine  of  election,  and  the  student  should 
accordingly  wholly  dismiss  it  from  his  mind. 

There  must  be  A  As  the  doctrinc  of  election  depends  on  the  principle 
which  oompen-  of  Compensation,  it  follows  that  that  doctrine  will  not 
made!  t^,       ^  applicable  where  there  is  no  fund  from  which  corn- 
some  property  pensation  can  be  made.    Or,  speaking  more  accurately 
and  plainly,  the  doctrine  of  election  only  properly 
arises  where  the  donor,  or  pretending  donor,  really 
puts  into  his  gifts,  or  pretended  gifts,  or  some  or  one 
of  them,  some  t>ropertv  that  actuaUu  is  his  own,  at  the 
same  time  that  he  affects  to  give  away  the  property 
of  others.    This  will  come  out  clearly  upon  contrasting 
the  two  next  following  cases : — ^ 


BriMtow  T. 
TTare/e,— case 
of  donor  not 
addiogany 
property  of 
bis  own. 


Firstly,  in  the  case  of  JBristow  v.  Warde(ff),  decided  in 
1 794, it  appeared  that  a  father  had  thepower  of  appoint- 
ing certain  moneys  or  stock  {£6000  South  Sea  stock) 
among  his  children,  and  that  the  appointment-funds 
in  question  were  given  to  the  children  in  default  of 
appointment  by  the  father ;  it  also  appeared  that  the 


(/)  Warren  v.  JRudaU,  i  J.  &  H.  13.    And  compare  BavMns  T. 
Uawkifu,  13  Ch.  Div.  470. 
iff)  2  Yea.  Jr.  336,     See  ako  In  re  Fowler'i  Trutt,  27  Beav.  362. 
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father  by  his  will  appointed  portion  of  the  funds  to 
his  children  (the  proper  appointees),  and  the  remain- 
ing part  thereof  to  X.,  Y.,  and  Z.  (who,  as  not  being 
children,  were  improper  appointees) ;  and  it  also  ap- 
peared that  the  father  did  not  in  or  by  his  will  give 
any  property  of  his  own  to  the  children.  The  court 
held  that  the  children  might  keep  their  appointed 
shares,  and  also  take  (as  in  default  of  appointment) 
the  shares  appointed  to  X.,  Y.,  and  Z. ;  and  that,  in 
fact,  the  children  were  not  bound  to  elect  "  The 
doctrine  of  election,"  said  the  Lord  Chancellor,  "never 
can  be  applied ;  but  where,  if  an  election  is  made  con- 
trary to  the  will,  the  interest  that  would  pass  by  the 
will  can  be  laid  hold  of  to  compensate  for  what  is 
taken  away ;  therefore,  in  all  cases,  there  must  be  some 
free  disposable  property  given  to  the  person,  which  can 
be  made  a  compensation  for  what  the  testator  takes 
away.  That  cannot  apply  to  this  case,  where  no  part 
of  his  property  is  comprised  in  the  will  but  that  which 
he  had  power  to  distribute."  On  the  other  hand,  in 
the  case  of  Whistler  v.  Webster  (A),  also  decided  in  whiaOer  v. 
1 794,  it  appeared  that  a  father  had  the  power  of  ap-  S'of^donor 
pointing  certain  moneys  (;f  3000)  among  his  children,  adding  lome 
and  that  the  appointment-funds  in  question  were  given  Lis  own. 
to  his  children  in  default  of  appointment  by  the  father ; 
it  also  appeared  that  the  father  by  his  will  appointed 
portion  of  the  funds  to  his  children  (the  proper  ap- 
pointees), and  the  remaining  part  thereof  to  X.,  Y., 
and  Z.  (who,  as  not  being  children,  were  improper 
appointees) ;  but  it  also  appeared  that  the  father  in  and 
by  his  will  gave  also  certain  property  of  his  own  to 
the  children.  The  court  held  that  the  children  were 
bound  to  elect,  keeping  (if  they  chose)  their  appointed 
shares  and  the  other  benefits  given  to  them  in  the 
will,  and  in  that  case  not  interfering  with  the  shares 
improperly  appointed  to  X.,  Y.,  and  Z. ;  or  else  taking 

(A)  2  Vei.  Jr.  367. 
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(if  they  chose)  the  entire  appointment-fund  to  them- 
selves, and  out  of  the  other  benefits  given  to  them  by 
the  will  compensating  X.,  Y.,  and  Z.  for  the  value  of 
the  shares  improperly  appointed. 

Considerable  difficulty  often  attaches  to  cases  of 
election  when  complicated,  as  the  two  lastly  before 
stated  cases  were,  with  special  powers  of  appointment, 
and  it  becomes  necessary  therefore  to  consider  with 
some  particularity  of  detail  the  following  group  of 
election  cases,  that  is  to  say, — 

Election  under      Coises  of  dectton  under  the  execution  of  powers. 

{^7  As  to  per-       (^O  Where,  under  a  special  power,  an  express  ap- 

defaSf  of*^  "*  pointment  is  made  to  a  stranger  to  the  power,  which 

appointment,   is  therefore  void,  and  a  benefit  is  conferred  by  the 

of  eieotiou.      Same  instrument  upon  a  person  entitled  in  default  of 

appointment,  the  latter  will  be  put  to  his  election. 

Thus,  "  where  a  man  having  a  power  to  appoint  to  A. 

a  fund  which,  in  default  of  appointment,  is  given  to 

B.,  exercises  the  power  in  favour  of  C,  and  gives  other 

benefits  to  B.,  although  the  execution  is  merely  void, 

yet  if  B.  will  accept  the  gifts  to  him,  he  must  convey 

the  estate  to  C,  according  to  the  appointment." 

(2.)  Ai  to  per-      It  has  been  said  that  where  the  donee  of  a  power 
under  the        by  the  Same  instrument  appoints  to  a  stranger,  and 
Sm  df  diSotion  confers  benefits  out  of  his  own  property  upon  an  object 
ca5ed[^^  "      ^^  ^®  power,  the  latter  will  be  put  to  his  election  (i). 
But  it  is  submitted  that  in  such  a  case  the  person  who 
is  the  object  of  the  power  (not  being  also  the  person 
entitled  in  default  of  appointment)  cannot  with  pro- 
priety be  said  to  be  put  to  his  election,  and  for  the 
following  reasons.     In  order  to  raise  a  case  of  election, 
two  essential  circumstances,  as  we  have  seen,  must 
concur : — 


(t)  Blacket  ▼.  Lamb,  14  Beay.  482;  i  L.  C.  389. 
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1st,  That  property  which  belongs  to  one  person 
(A.)  must  be  given  to  another  person  by  the  tes- 
tator. 

2d,  That  the  testator  at  the  same  time  gives  to  A. 
property  of  his  (the  testator's)  own. 

In  such  a  case  of  concurrence,  and  only  in  such  a 
case,  A.  would  be  put  to  his  election. 

Suppose  then  that  A  is  the  object  of  the  power, 
B.  the  person  entitled  in  default  of  appointment  to 
A,  and  X.  is  the  person  in  whose  favour  the  appoint- 
ment is  actually  made.  The  appointment  in  favour  of 
X  is  clearly  a  bad  appointment,  and  therefore  the 
property  would  pass  to  B.  as  in  default  of  appoint- 
ment, and  if  the  testator  has  conferred  any  benefits 
on  B.,  he  (B.)  will  be  put  to  his  election.  But  no 
property  which  belongs  to  A.  has  been  given  to  X ; 
for  A.  is  but  a  volunteer  as  regards  the  donee  of  the 
power,  and  until  the  donee  has  exercised  his  power 
over  the  fund  in  favour  of  A,  it  is  not  A's  property ; 
therefore,  it  is  dear  that  an  essential  element  to  raise 
election  as  against  A.  is  wanting.  None  of  A's  pre- 
pay has  been  given  to  another.  But  if  A.  had  com- 
bined in  himself  both  the  character  of  the  object  of 
the  power,  and  the  person  entitled  to  the  fund  in  de- 
fault (i,e.,  if  in  the  case  put^  A.  and  B.  were  the  same 
individual),  he  would,  if  he  had  received  any  benefits 
from  the  donee  of  the  power,  be  put  to  his  election, 
not  as  A.,  the  object  of  the  power,  but  as  the  person 
(B.)  entitled  in  default  of  appointment  {j ). 

The  student  will,  however,  observe  that  in  the  case  But  the  same 
supposed  of  A.  and  B.  being  different  persons,  if  A  *^*"*  "*  ^^^^ 
gets  any  portion  of    the  appointment-fund   by  any 

(i)  WhUdei'  V.  WtUter,  2  Ves.  Jr.  367. 
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appointment  thereof  to  him,  he  will  be  simply  thank- 
ful for  it  and  say  nothing  about  what  is  appointed  to 
X. ;  and  if  in  addition  A.  gets  also  some  property  of 
the  testator's  own,  he  will  simply  be  more  thankful  (in 
fact,  A.  will  be  doubly  thankful),  and  again  will  say 
nothing  about  what  is  appointed  to  X.  And  that  is 
all  the  author  means  by  saying  that  A  will  not  be 
put  to  his  election. 

Biackety,  (&.)  It  has  been  decided  "that  where  there  is  an 

iSSSiiiteap.  absolute  appointment  by  will  in  favour  of  a  proper 
Sith*direc-  ^^j®^^  ^^  **^®  power,  and  that  appointment  is  followed 
tioDB  modify-  by  attempts  to  modify  the  interest  so  appointed,  in 
^ntmeS,—  *  manner  which  the  law  will  not  allow  {e^g,,  being 
dtrectioM  are  ^^^mpts  to  evade  the  rule  against  perpetuities)  (i), 
inyaiid.  the  court  reads  the  will  as  if  all  the  passages  in^  which 

such  attempts  are  made  were  swept  out  of  it,  for  all 
intents  and  purposes ; "  i.e.,  not  only  so  far  as  they 
attempt  to  regulate  the  quantum  of  interest  to  be 
enjoyed  by  the  appointee  in  the  settled  property,  but 
also  so  far  as  they  might  otherwise  have  been  relied 
When  snoii  upon  as  raising  a  case  of  election  (/).  On  the  other 
vidid*  «nd  ^^  hand,  if  the  attempted  modifications  are  in  themselves 
raise  a  case  of  such  as  the  law  will  in  ordinary  cases  allow,  and  are 
also  sufficiently  clear  and  imperative,  amounting  in 
substance  to  the  creation  of  a  trust  or  to  a  direct  gift, 
then  the  question  of  election  would  arise,  and  would 
have  to  be  answered  upon  the  principles  already  ex- 
plained. In  other  words,  to  cite  the  words  of  the 
Master  of  the  Rolls  in  Blacket  v.  Lamb  (m),  "  The 
question  resolves  itself  into  this,  whether  these  words 
(meaning  the  precatory  words  in  which  it  was 
attempted  to  modify  the  interests  appointed  to  the 
children)  amount  to  a  direct  appointment  in  favour  of 


{k)  WoOoHon  y.  King,  L.  R.  8  Eq.  165. 
{I)   Woolridge  y.  Woolridge,  Johns.  63. 

(m)  14   Beay.   482.     And  see  the    judgment  of   James,  V.C,  in 
WoUastan  y.  King,  L.  B.  8  Kq.  165. 
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the  grandcIiildreiL  If  they  do  amount  to  such  an 
appointment,  there  is  not^  I  think,  any  doubt  but  that 
a  case  of  election  is  raised.  But  if,  on  the  other  hand, 
these  precatory  words  are  to  be  treated  as  anything 
short  of  an  actual  appointment,  that  is,  if  they  do 
not  form  a  portion  of  the  appointment  executed  by 
the  testator,  in  that  case  they  must  be  treated  as  a 
condition  or  something  extraneous  to  the  appointment 
superadded  to  it;  and  if  so,  and  if  the  superadded 
condition  be  inconsistent  with  the  power,  it  is  merely 
void,  and  no  case  of  election  will  arise.  I  am  of 
opinion,  that  if  the  words  had  been  used  by  the 
testator  with  reference  to  a  fund  which  was  wholly 
within  his  own  control  to  deal  with  as  he  might  think 
fity  these  words  would  have  created  a  trust,  and  that 
his  children,  taking  the  gifts  under  the  will  of  the 
testator,  would  have  taken  them  charged  with  the 
duty  of  disposing  of  them  according  to  that  will ;  or, 
in  other  words,  that  a  trust  would  have  been  created 
by  implication  in  favour  of  the  objects  mentioned  in 
the  words  of  the  gift,  the  execution  of  which  this  court 
would  have  enforced," 

It  would  seem,  accordingly,  that  where  there  is  a 
clause  of  forfeiture  of  the  legacies  on  non-compliance 
with  any  such  attempted  modification  of  the  appointed 
interests,  a  case  of  election  would  be  raised  (n),  assum- 
ing that  the  other  conditions  requisite  for  raising  a 
case  of  election  ar&  present 

Questions  of  election  have  also  arisen  where  a  tes-  inefEeetaai 
tator  has  attempted  to  dispose  of  his  property  by  an  duJS,e*Sf*^ro- 
instrument  ineffectual  for  that  purpose.  p®"^  by  wiu, 

^     *  — examples  of 

raising  or  not 

(a.)  Infancy. — No  case  of  election  will  be  raised  (a*f^*iSfanoy. 
where  there  is  a  want  of  capacity  to  devise  real  estate 

(ft)  King  ▼.  King,  15  Ir.  Ch.  R.  479 ;  BovgkUm  ▼.  Bcvghtony  2  Tea. 
Sr.  12. 
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by  reason  of  infancy.     Thus,  under  the  old  law,  where 
an  infant  whose  will  was  valid  as  to  personalty,  but 
invalid  as  to  realty,  gave  a  legacy  to  his  heir-at-law 
^  and  devised  real  estate  to  another  person,  the  heir-at- 

law  would  not  have  been  obliged  to  elect  between  the 
legacy  and  the  real  estate,  which  descended  to  him  in 
consequence  of  the  invalidity  of  the  devise :  he  might 
have  taken  both  (p) ;  that  is  to  say,  he  might  have 
kept  the  real  estate  coming  to  him  by  descent  in  spite 
of  the  will,  and  also  have  taken  the  personal  estate 
coming  to  him  under  the  wilL 

(6.)  Coyertore.  (J.)  Covertv/r6, — Nor  will  B  casc  of  election  arise  if 
there  is  a  want  of  capacity  to  make  a  will  arising  from 
coverture.  Thus,  where  a  feme  covert  made  a  valid 
appointment  by  will  to  her  husband  under  a  power, 
and  also  bequeathed  to  another  perscm  personal  estate 
to  which  the  power  did  not  extend,  the  husband  was 
not  put  to  his  election,  but  was  held  to  be  entitled  to 
the  benefit  appointed  to  him  under  the  power,  and  also 
to  the  property  inflfectually  bequeathed  by  his  wife, 
to  which  he  was  entitled  Jure  mariti  (p).  And  the 
rule  is  the  same  where  the  will  is  valid  at  the  time  of 
execution,  but  afterwards  becomes  inoperative  ($). 

(e.)  Willi  be-  (c.)  Previous  to  the  Wills  Act,  i  Vict,  c.  26,  where 
c°?6.'  ^^^'  ^  testator,  by  a  will  not  properly  attested  for  the  devise 
of  freeholds,  but  sufficient  to  pass  personal  estate,  de- 
vised freehold  estates  away  from  the  heir,  and  gave 
him  a  legacy,  the  question  has  arisen  whether  the  heir- 
at-law  was  obliged  to  elect  between  the  legacy  and  the 
freehold  estate,  which  descended  to  him  in  consequence 
of  the  devise  away  from  him  being  inoperative ;  it  is 
clearly  settled  that  he  would  not  be  obliged  to  elect  (r), 

(0)  JlearU  ▼.  Cfreenhank,  3  Atk.  695,  I  Yes.  Sr.  29S ;  I  Vict,  0.  26, 
«.  7. 
ip)  Rich  ▼.  CbdfeeH,  9  Ves.  369, 
iq)  BlaiHock  t.  OnndU,  L.  R  7  Eq.  215. 
(r)  Sheddan  ▼.  Goodrich,  8  Yea.  481. 
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unless  the  legacy  were  given  to  him  with  an  express 

condition  that  if  he  disputed  or  did  not  comply  with  S^ 

the  whole  of  the  will,  he  should  forfeit  all  benefit  under 

it  (s).     On  the  other  hand,  if  the  will  was  properly 

attested  for  the  devise  of  freehold  estates,  and  the  tes-  ^ 

tator  attempted  to  thereby  dispose  of  after-puriJuxsed 

lands,  which  previous  to  the  Wills  Act,  i  Vict,  c.  26, 

he  could  not  effectually  do,  then  the  heir  taking  any 

personal  estate  under  the  wiU  was  bound  to  elect 

between  that  personal  estate  and  such  after-purchased 

lands  so  ineffectually  attempted  to  be  disposed  away 

from  him  {t). 

Where  the. Dower  Act  (3  &  4  WiU.  IV.,  c.  105)  does  Election  with 
not  apply,  that  is,  in  the  case  of  all  widows  married  on  5^'®^**^  ^ 
or  before  the  ist  January  1834,  a  widow  may  at  law  (<»•)  At  law,— 
be  put  to  her  election  by  express  words  between  her  (6.)  in  equity,' 
dower  and  a  gift  conferred  on  her  {u).     In  equity  she  worS arnece»- 
may  be  put  to  her  election  between  dower  and  a  gift  ^  impiica- 
conferred  on  her,  by  manifest  (ie.,  necessary)  implica- 
tion, demonstrating  the  intention  of  the  donor  to  ex- 
clude her  from  her  legal  right  to  dower ;   but  this  Necewary 
intention  will  not  be  implied  unless  the  instrument  ^^^ocur- 
contains  provisions  essentially  inconsistent  with  ^Ji®  J^dow^wSh  *^ 
assertion  of  her  right  to  dower.     The  question  then  pft  of  other 
arises,  What  is  a  gift  essentially  inconsistent  with  her  sistent  with 
assertion  of  that  right  ?     It  has  been  long  settled  that  Sowwf  * ""' 
a  devise,  by  a  testator  to  his  widow,  of  part  of  the 
lands  of  which  she  is  dowable,  is  not  essentially  incon- 
sistent with  her  claim  to  dower  out  of  the  remainder  (t;). 
A  devise  of  lands  out  of  which  the  widow  is  dowable 
on  triLst  for  saU,  is  not  essentially  inconsistent  with 
her  claim  to  dower  out  of  those  lands,  even  though 
the  interest  of  a  part  of  the  proceeds  of  the  sale  is 


(f)  BoughUm  t.  BoughUm,  2  Vet.  Sr.  12. 

(()  SdiToder  ▼.  Schroder,  Kay,  578 ;  Sugden'a  Condae  View,  127. 

(m)  Notdty  ▼.  Palmer^  2  Drew.  93. 

(»)  Lawrtnct  ▼.  Lawrtnee,  2  Vern.  365. 
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given  to  her  (w) ;  nor  will  a  mere  gift  of  an  annuity 
to  the  testator's  widow,  although  charged  on  all  the 
testator's  property,  be  so  essentially  inconsistent  widi, 
as  to  exclude,  her  right  to  dower  {x). 

Example  of  a  The  provisions  which  have  generally  been  held  to 
tmt^wUh'^  be  essentially  inconsistent  with  the  widow's  right  to 
of'dower"*^  dower,  are  those  which  prescribe  to  the  devisees  a 
1^  certain  mode  of  enjoyment  which  necessitates  their 
having  the  entirety  of  the  property.  Thus,  in  Butcher 
V.  Kemp  (y),  where  the  testator,  having  devised  a  free- 
hold farm,  containing  about  136  acres,  to  trustees  and 
their  heirs,  during  the  minority  of  his  daughter,  directed 
them  to  carry  on  the  TmsiTiess  of  the  fann^  or  let  it  on 
lease,  during  the  daughtei^s  minorUyy  and  the  testator 
devised  other  lands  to  his  widow  for  her  life,  and  also 
gave  her  specific  and  pecuniary  legacies,  it  was  held 
that  the  widow  was  put  to  her  election.  Sir  John 
Leach,  V.C.,  said,  "The  testator's  plain  intention  is 
that  the  trustees  should,  for  the  benefit  of  his  daughter, 
have  authority  to  continue  his  business  in  the  entire 
farm  which  he  himself  occupied,  consistiDg  of  about 
136  acres,  and  this  intention  must  be  disappointed  if 
the  widow  could  have  assigned  to  her  a  third  part  of 
this  land  "  («). 

If.£, — It  is  hardly  necessary  to  mention,  that  dower 
under  the  recent  Dower  Act  (where  that  Act  applies)  is 
of  too  fragile  and  defeasible  a  character  to  raise  any 
questions  about  election. 

The  intention  And  Speaking  generally,  in  all  cases  whatsoever,  in 
i^/to bewo^t  ^^®^  ^  '^^  ^  ^^^^  ^*  election,  there  must  appear  on 
for.  the  will  or  instrument  itself  a  clear  intention  on  the 


(id)  £llii  ▼.  Leioit,  3  Hare,  310. 

(x)  Holdieh  r.  Holdiek,  2  Y.  &  C.  C.  C.  19.  (y)  5  Mad.  61. 

{z)  Miall  r.  Brain,  4  Mad.  119;  Birmingham  y.  Kinoan,  2  Sch.  & 
L.444. 
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part  of  the  testator  to  dispose  of  tliat  which  is  not  his 
own,  although  (as  we  have  seen)  it  is  immaterial 
whether  he  knew  the  property  not  to  be  his  own,  or 
by  mistake  conceived  it  to  be  his  own ;  if  the  intention 
in  either  case  appears  clearly,  his  disposition  will  be 
sufficient  to  raise  a  case  of  election  (a),  there  being 
present  of  course  the  other  requisites  as  above  defined. 
On  the  other  hand,  if  the  intention  does  not  clearly 
appear  on  the  face  of  the  will,  but  the  words  appearing 
to  show  the  intention  are  capable  of  being  otherwise 
satisfied,  then  there  will  arise  no  case  for  election. 

Accordingly  where  the  testator  devises  an  estate  in  where  the 
which  he  has  a  limited  interest  at  law,  the  court  will  J^iSd*** 
lean,  as  far  as  possible,  to  a  construction  which  would  interest,  he  is 
make  him  deal  only  with  that  to  which  he  is  entitled,  Lye  given 
and  not  with  that  oVer  which  he  has  no  disposing  not tohave^ 
power,  inasmuch  as  every  testator  must,  primd  facie,  attempted  to 
be  taken  to  ''  have  intended  to  dispose  only  of  what  not  hie  own. 
he  had  power  to  dispose  of ;  and,  in  order  to  raise  a 
case  of  election,  it  must  be  clear  that  there  was  an 
intention  on  the  part  of  the  testator  to  dispose  of  what 
he  had  not  the  right  or  power  to  dispose  "  (6). 

Thus,  in  Shutthworth  V.  Oreaves  (c),  the  wife  o{  ShutOeworth  v, 
F.  S.  was  the  only  child  of  A.,  who  was  entitled  to  cii2*oriAar« 
certain  shares  in  the  Nottingham  Canal,  which  upon  jl^mmu^^^^ 
A-'s  death  were  transferred  into  the  names  of  "  F.  S. 
and  wife,"  the  wife  having  been  her  father's  adminis- 
tratrix.    F.  S.  was  afterwards,  until  his  death,  treated 
by  the  canal  company  as  proprietor  of  the  shares,  and 
received  the  dividends  upon  them,  and  was  elected  to 
be,  and  also  acted  as,  a  member  of  a  committee  which, 
by  the  Company's  Act  of  Parliament,  was  required  to 
consist  of  proprietors  of  two  or  more  shares.     F.  S. 

(a)  SUjihaii  ▼.  Stepheni,  i  De  O.  &  J.  62  ;  Wdby  ▼.  Welby,  2  V.  & 
B.  199.  (6)  Wintour  ▼.  CUfton,  8  De  Q.  M.  ft  Q.  651. 

(c)  4  My.  k  Cr.  35. 
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by  his  will  bequeathed  what  he  called  "  all  my  shares 
in  the  Nottingham  Canal  Navigation/'  and  all  his  per- 
sonal estate  to  trustees,  in  trust  for  his  wife  for  life, 
remainder  over  to  his  brothers  and  sisters  absolutely. 
The  testator  had  no  such  canal  shares  at  all,  unless 
those  so  transferred  into  the  names  of  his  wife  and 
himseK  should  be  considered  his.  Hdd,  that  the 
words  of  the  will  amounted  to  a  bequest  of  the  parti- 
cular shares  before  mentioned,  and  that  the  widow  was 
bound  to  elect 

Dummer  v.  On  the  Other  hand,  in  Dummer  v.  Pitcher  (d),  by  the 

^^ot  funded  t^^ator's  wiU  "  he  bequeathed  the  rents  of  his  lease- 
propcHy  gene-  hold  houses,  and  the  interest  of  all  his  funded  property 
^  ^'  or  estate,"  upon  trust  for  his  wife  for  life,  and  after 

her  decease,  on  trust  to  pay  divers  legacies  of  stock. 
The  testator  had,  in  fact,  no  funded  property  at  the 
date  of  his  will ;  but  there  was  at  that  date  funded 
property  standing  in  the  joint  names  of  himself  and 
his  wife.  After  his  death,  the  wife  claimed,  by  sur- 
vivorship, the  funded  property  standing  in  the  names 
of  her  husband  and  herself.  It  was  contended  that,  as 
she  took  benefits  under  the  will,  she  ought  to  be  put 
to  her  election  between  those  benefits  and  the  funded 
property.  It  was  held,  however,  that  the  widow  ought  not 
to  be  put  to  her  election ;  that  she  took  the  stock  by  sur- 
vivorship, and  that  the  testator  not  having  expressed  on 
the  face  of  the  wUl  any  intention  to  treat  the  stock  in 
question  as  his  ovm,  no  question  of  election  arose  (e). 


Y 


Evidence  It  is  now  clearly  settled  that  parol  evidence  dehors 

instrument—  the  wiU  is  uot  admissible  for  the  purpose  of  show- 
to  m^  ou"*  ing  that  a  testator,  considering  property  to  be  his  own, 
a  case  of         which  did  not   actually  belong  to  him,  intended  to 
comprise  it  in  a  general  devise  or  bequest     Thus,  in 
Clementson  v.  Gandy  (/),  where  parol  evidence  was 

ijl)  2  H7.  &  K.  262.  (e)  See  Uttidce  v.  Peteri,  4  K.  &  J.  437. 

(/)  I  Keen.  309. 
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tendered  for  the  purpose  of  showing  that  the  testatrix 
intended  to  pass,  under  a  general  bequest,  certain  pro- 
perty in  which  she  had  only  a  life-interest,  supposing 
it  to  be  her  own  absolutely,  so  as  to  put  a  legatee 
who  had  an  interest  in  the  property  to  his  election, 
Lord  Langdale  refused  to  admit  the  evidence.  ''  I  am 
of  opinion,"  observed  his  Lordship,  **  that  this  evidence 
cannot  be  admitted.  It  is  tendered  for  the  purpose 
of  showing  that  the  testatrix  bequeathed  property 
as  her  own  which  did  not  belong  to  her,  and  that 
she  intended  to  leave  a  considerable  residue  for  charit- 
able purposes,  which,  by  reason  of  that  mistake,  turns 
out  to  be  much  less  than  she  is  alleged  to  have  in- 
tended; and  it  is  argued  that  this  raises  a  case  of 
election.  TJie  intention  to  dispose  must,  in  all  cases, 
apvear  by  the  will  alone.  In  cases  which  require  it, 
the  court  may  look  at  external  circumstances,  and 
consequently  receive  evidence  of  such  circumstances 
for  the  purpose  of  ascertaining  the  meaning  of  the 
terms  used  by  the  testator.  But  parol  evidence  is  not 
to  be  resorted  to  except  for  the  purpose  of  proving 
facts  wluch  make  intelligible  something  in  the  will 
which,  without  the  aid  of  extrinsic  evidence,  cannot  be 
*  understood  "  {g). 

{a)  Married  vxymm. — Although  the  practice  as  to  Penons  untUr 
the  mode  of  election  by  married  women  has  been  some-  (^unXedi 
what  fluctuating,  an  inquiry  having  occasionally  been  JJj^™®^^  ^ 
directed  as  to  which  interest  was  most  beneficial  for  to  Lnd  by 
them,  and  they  were  then  required  to  elect  within  a  i^ge"  and  a» 
limited  time  after  the  result  of  the  inquiry  (A) ; — ^it  is  ^^^^^^ 
now  considered  a  settled  thing  that  a  married  woman  pourt  on 
can  elect  so  as  to  affect  her  interest  in  real  property  at  "*^^*^' 
the  least ;  and  if  she  should  desire  to  do  so,  she  must 
signify  her  election  by  deed  acknowledged  (i).     In  one 

{g)  Stratum  ▼.  Bett,  I  Yes.  Jr.  285  ;  Smith  v.  Zyne,  2  T.  &  C.  C.  C. 
345  ;  Honywood  v.  FortteTf  30  Beav.  14. 

(A)  Davi9  ▼.  Pagtj  9  Ves.  350  ;  WiUon  ▼.  Towntend,  2  Ves,  Jr.  693. 
(i)  3  &  4  WilL  IV.,  c.  74,  B.  77. 
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(2.)  Infants, 
•—they  wait 
till  of  age ;  or 
else  elect 
by  direction 
of  court  on 
inquiry. 


(3.)  Lanatios, 
—they  elect 
bv  direction 
of  court  on 
inquiry. 


ccise  where  she  had  proposed  to  elect,  but  the  deed 
was  not  acknowledged,  it  was  stated  by  Wood,  V.C.,  that 
the  court  could  order  a  conveyance  according  to  the 
purport  of  the  unacknowledged  deed,  upon  the  ground 
that  the  married  woman  should  not  avail  herself  of 
her  own  fraud  (j), — a  ground  the  proof  of  which  is 
always  difficult  in  itself,  and  the  necessity  of  proving 
it  would,  of  course,  involve  the  parties  in  a  tedious 
action.  Unfortunately,  in  the  case  of  personal  estate, 
a  deed  acknowledged  is  not  always  available ;  and  in 
that  case,  the  married  woman  is  unable  to  elect,  other- 
wise than  under  the  direction  of  the  court  upon  an 
inquiry  as  to  which  of  the  two  things  is  the  more 
beneficial  for  her  (k). 

(6).  Infants. — With  reference  to  infants  also,  the 
practice  is  not  quite  uniform,  being  of  course  adapted 
to  the  necessities  of  the  case.  Thus  in  Streatfidd  v. 
Streaifidd  (Q,  the  period  of  election  was  deferred 
until  the  infant  became  of  age ;  but  in  other  cases  there 
has  been  a  reference  to  inquire  what  would  be  most 
beneficial  to  the  infant  (^i),  and  the  court  has  elected 
upon  the  result  of  the  inquiry  being  certified. 

(c.)  Lunatics. — With  reference  to  lunatics,  the  prac- 
tice is  to  refer  it  to  chambers  or  to  some  .official  or 
agreed  referee  to  certify  or  report  (as  occasionally  in 
the  case  of  infants)  what  would  be  most  beneficial  to 
the  lunatic,  and  the  court  has  elected  upon  the  result 
of  the  inquiry  being  certified.  Semble,  the  court  would 
not  defer  the  matter  until  the  lunacy  was  superseded, 
unless,  perhaps,  where  a  supersedeas  was  in  immediate 
prospect,  or  was  in  progress. 


(j)  Barrow  y.  Barrow,  4  K.  &  J.  409 ;  WUloughby  v.  MiddUton,  2 
J.  k  H.  344. 

{k)  Cooper  ▼.  Cooper,  L.  R.  7  H.  L.  53 ;  see  In  re  RobMs  Bttatt, 
W.  N.  1879,  95. 

{l)  I  L.  C.  369. 

(ffi)  Bigland  y.  JEfuddUsion,  3  Bro.  C,  C.  285  n. ;  AskhumAam  y. 
Ashbumham,  13  Jur.  iiii. 
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Persons  compelled  to  elect  are  entitled  previously  to  Privileges  of 
ascertain  the  relative  value  of  their  own  property  and  ^jj^ ^Xct. 
that  conferred  upon  them  (n),  and  may  file  a  bill  to 
have  all  necessary  accounts  taken  and  inquiries  made  (p). 
An  election  made  under  a  mistake  of  fact  will  not  be 
binding,  for  in  all  cases  of  election,  the  court,  while  it 
enforces  the  rule  of  equity  that  the  party  shall  not 
avail  himself  of  both  his  claims,  is  anxious  to  secure 
to  him  the  option  of  either,  and  not  to  hold  him  con- 
cluded by  equivocal  acts,  performed,  perhaps,  in  ignor- 
ance or  under  a  misapprehension  of  the  value  of  the 
funds  (p). 

Election  may  be  either  express,  in  which  case  no  What  is 
question  can  arise,  or  it  may  be  implied.  And  in  the  ef^on."^ 
latter  case,  considerable  difficulty  often  arises  in  decid- 
ing what  acts  of  acceptance  or  acquiescence  amount  to 
an  implied  election ;  and  this  question  must  be  deter- 
mined (like  any  other  question  of  fact)  upon  the  cir- 
cumstances of  each  particular  case,  and  not  on  any 
general  principle  of  law.  It  would  be  necessary  to 
inquire  into  the  circumstances  of  the  property  against 
which  the  election  is  supposed  to  have  been  made,  for 
if  a  party,  not  being  called  on  to  elect,  continues  in 
the  receipt  of  the  rents  and  profits  of  both  properties, 
such  receipt  cannot  be  construed  into  an  election  to 
take  one  and  reject  the  other;  and  in  like  manner, 
if  one  of  the  properties  does  not  yield  rent  to  be 
received,  and  the  party  liable  to  elect  deals  with  it  as 
his  own,  as,  for  instance,  by  mortgaging  it  (particularly 
if  this  be  done  with  the  concurrence  of  the  party 
entitled  to  call  for  an  election),  such  dealing  will  be 
unavailable  to  prove  an  actual  election  as  against  the 
receipt  of  the  rent  of  the  other  property  (j).     Any 

(n)  BoywUm  ▼.  BoynUm^  i  Bro.  C.  C.  445. 

(o)  BuUrecke  v.  Brodhurat,  3  Bro.  C.  C.  88. 

ip)  Wake  V.  Wake^  3  Bro.  C.  C.  255 ;  Kidney y,  Couismaker,  12  Ves.  136. 

(2)  Padbury  r.  Clark,  2  Mac.  &  Q.  298. 
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acts  to  be  binding  upon  a  person  must  be  done  with 
the  intention  of  electing  (r). 

Length  of  It  is  difficult  to  lay  down  any  rule  as  to  what  length 

presumptioiu  ^'  ^™®'  ^^^^  ^^  ^^^®  ^^^  which  election  is  usually 
implied,  will  be  binding  on  a  party,  and  prevent  him 
from  setting  up  the  plea  of  ignorance  of  his  rights  (s). 
But^  on  the  other  hand,  it  must  be  remembered  that  a 
person  may  by  his  conduct  suffer  specific  enjoyment  by 
others  until  it  becomes  inequitable  to  disturb  the  rights 
that  have  meanwhile  arisen  (t). 


h 


A  person  who  does  not  elect  within  the  time  limited, 
when  a  time  is  limited,  will  be  considered  as  having 
elected  to  take  against  the  instrument  putting  him  to 
his  election  (u),  Setnhle. 

(r)  Stratford  ▼.  PoweU,  i  BaU.  &  B.  I ;  Dillon  y.  Pcyrker,  I  Swanst 
380,  387. 
(9)  Reynard  v.  Spencty  4  Beay.  103 ;  SopwUh  y.  Mavghan,  30  Beav. 

235. 

(0  TibbUt  V.  TUtbUi,  19  Vea.  663. 

(tt)  Decree  in  Streatfidd  Y.Streatfield,  I  Swanat.  447  ;  but  see  Fytcke 
V.  Pyteke,  L.  R.  7  Eq.  494. 
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CHAPTEE    XIL 

PEEFORMANCE. 

The  doctrine  of  performance  is  based  upon  the  maxim  Equity  im- 
of  equity,  which  imputes  an  intention  to  fulfil  an  obli-  Son^tofuM? "^ 
gation  ;  in  other  words,  that  when  a  person  covenants  ^  o^iigatio^- 
to  do  an  act,  and  he  does  some  other  act  that  is  capable 
of  being  applied  towards  a  performance  of  his  covenant, 
he  shall  be  presumed  to  have  had  the  intention  of 
performing  his  covenant  when  he  did  the  other  act. 

Under  this  subject  two  classes  of  cases  occur. 

I.  Where  there  is  a  covenant  to  purchase  and  settle 
lands,  and  a  purchase  of  lands  is  made,  but  is  not 
expressed  to  be  in  pursuance  of  such  covenant,  and  no 
settlement  of  the  purchased  lands  is  made. 

II.  Where  there  is  a  covenant  to  leave  personalty, 
and  the  covenantor  dies  intestate,  and  thereby  property 
comes  in  fact  to  the  covenantee. 

I.  The  doctrine  upon  the  first  branch  of  this  subject  i.  Oovenaot  to 
was  fully  discussed  in  the  leading  case  of  Lechmere  v.  ^"£jJd  Is^^' 
JEarl  of  Carlisle  (a).     There  Lord  Lechmere,  upon  his  pwobMed. 
marriage  with  Lady  Elizabeth  Howard,  daughter  of 
the  Earl  of  Carlisle,  covenanted  to  lay  out  within  one 
year   after   his   marriage   £6000,   her   portion,    and 
;£'24,ooo  (amounting  in  the  whole  to  ^6^30,000)  in  the 

{a)  3  Peere  Wins.  21 1 ;  Ca.  t.  Talb.  8a 


2  26  THE  ORIGINALLY  EXCLUSIVE  JURISDICTION. 

purchase  of  freehold  lands  in  possession^  in  the  south 
part  of  Great  Britain,  with  the  consent  of  the  Earl  of 
Carlisle  and  the  Lord  Morpeth  (the  trustees),  to  be 
settled  on  Lord  Lechmere  for  life,  remainder  for  so 
much  as  would  amount  to  ;£^8oo  a  year  to  Lady 
Lechmere,  for  her  jointure,  remainder  to  first  and  other 
sons  in  tail-male,  remainder  to  Lord  Lechmere,  his 
heirs  and  assigns  for  ever;  and  Lord  Lechmere  also 
covenanted  that  until  the  ;£^3 0,000  should  be  laid  out 
in  lands,  interest  should  be  paid  to  the  persons  entitled 
to  the  rents  and  profits  of  the  lands  when  purchased. 
Lord  Lechmere  was  seised  of  some  lands  in  fee  at  the 
time  of  his  marriage ;  and  after  his  marriage  he  pur- 
chased some  estates  in  fee  of  about  ;£^Soo  per  annum, 
some  estates  for  lives,  and  some  reversionary  estates  in 
fee  expectant  on  lives,  and  also  contracted  for  the  pur- 
chase of  some  estates  in  fee  in  possession  ;  he  then  died 
intestate  without  issue,  and  without  having  made  any 
settlement  of  any  estate.  None  of  the  aforesaid  pur- 
chases or  contracts  were  made  by  Lord  Lechmere  with 
the  consent  of  the  trustees.  Upon  a  bill  being  filed 
by  Mr.  Lechmere,  the  heir-at-law  of  Lord  Lechmere, 
for  specific  performance  of  the  covenant,  and  to  have 
the  ;£^3 0,000  laid  out  as  therein  agreed,  it  was  held 
by  Jekyll,  M.R,  that  he  was  entitled  to  specific  per- 
formance of  such  covenant,  and  that  none  of  the  land 
which  was  permitted  to  descend  to  the  heir  was  to  be 
taken  as  part  performance  of  the  covenant.  However, 
on  appeal,  Talbot,  L.C.,  reversed  the  decree  of  the 
Master  of  the  Eolls  as  to  the  freehold  lands  purchased 
and  contracted  to  be  purchased  in  fee-simple  in  posses- 
sion after  the  covenant,  though  with  but  part  of  the 
;£^3  0,000,  and  left  to  descend ;  and  these  were  declared 
to  go  in  part  performance  of  the  covenant  His  Lord- 
ship, after  distinguishing  and  putting  aside  the  question 
of  satisfaction  (J),  which  he  said  did  not  properly  fall 

(6)  WOcockt  ▼.  WOeoeki,  2  Vera,  558. 


PERFOKMANCE.  227 

within  the  case,  continued  as  follows : — "  As  to  all  the 
1%  *'  estates  purchased  previously  to  the  articles,  there  is  no 
"  colour  to  say  they  can  be  intended  in  performance  of 
*'  the  articles ;  and  as  to  the  leaseholds  for  life,  and  the 
"  reversion  in  fee  expectant  on  the  estates  for  life,  ^ 
'J^^  "  cannot  be  taken  they  were  purchased  in  pursuance  of 
''  the  articles,  because  they  could  not  answer  the  end  of 
"  them.  But  as  to  the  other  purchases  (in  fee-simple 
"in  possession),  why  may  they  not  be  intended  as 
"  bought  with  a  view  to  make  good  the  articles  ?  Lord 
*'  Lechmere  was  bound  to  lay  out  the  money  with  the 
•*  liking  of  the  trustees,  but  there  was  no  obligation  to 
"  lay  it  out  all  at  once,  nor  was  it  hardly  possible  to 
"meet  with  such  a  purchase  as  would  exactly  tally 
"with  it.  Parts  of  the  lands  purchased  are  in  fee- 
"simple  in  possession,  in  the  south  part  of  Great 
"Britain,  and  near  to  the  family  estate.  But  it  is 
"said  they  are  not  bought  with  the  liking  of  the 
"  trustees.  The  intention  of  naming  trustees  was  to 
"  prevent  unreasonable  purchases,  and  the  want  of  this 
"  circumstance,  if  the  purchases  are  agreeable  in  other 
"  respects,  is  no  reason  to  hinder  why  they  should  not 
"be  bought  in  performance  of  the  articles.  It  is 
"  objected  that  the  articles  say  the  land  shall  be  con- 
"  veyed  immediately.  It  is  not  necessary  that  every 
"parcel  should  be  conveyed  as  soon  as  bought,  but 
"  after  the  whole  was  purchased,  for  it  never  could  be 
"intended  that  there  should  be  several  settlements 
"  under  the  same  articles.  Where  a  man  is  under  an 
"obligation  to  lay  out  ;^3 0,000  in  land,  and  he  lays 
"  out  part  as  he  can  find  purchases,  which  are  attended 
"  with  all  material  circumstances,  it  is  more  natural  to 
"suppose  those  purchases  made  with  regard  to  the 
"  covenant  than  without  it.  When  a  man  lies  under 
"  an  obligation  to  do  a  thing,  it  is  more  natural  to 
''ascribe  it  to  the  obligation  he  lies  under  than  to  a 
"  voluTitary  act  independent  of  the  obligation,*' 
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Deductions  From  the  exhaustive  judgment  above  quoted,  be- 

^y^cJ^e^^ sides  the  principal  point  for  which  the  case  was  cited, 
(^w).  we  may  consider  four  other  points  in  connection  with 

this  subject  as  well  established : — 

I.  Perform-  I.  Where  the  lands   purchased  are  of  less  value 

Moe  may  be     ^j^^^^  ^j^^  lands  Covenanted  to  be  purchased  and  settled, 
tonto.  they  will  be  considered  as  purchased  in  part  perform- 

ance of  the  covenant 


2.  PreTiouBly 
purchased 
lands  do  not 
count. 


2.  Where  the  covenant  points  to  a  future  purchase 
of  lands,  it  cannot  be  presumed  that  lands  of  which 
the  covenantor  was  seised  at  the  time  of  the  covenant, 
descending  to  his  heir,  were  intended  to  be  taken  in 
part  performance  of  it. 


3.  Lands  pur-  3.  It  canuot  be  presumed  that  property  of  a  difie- 
suitabiefdo**  ^^^^  nature  from  that  covenanted  to  be  purchased  by 
not  count.       ^^q  covenantor  was  intended  as  a  performance  (c). 


4.  Trustee's 
consent  to 
purchase, — 
want  of,  is 
immaterial. 


4.  Although  by  the  settlement  the  consent  of  the 
trustee  is  required,  still  the  absence  of  that  consent 
will  not  necessarily  prevent  the  presumption  of  per- 
formance from  arising,  if  the  other  circumstances  of 
the  purchase  are  favourable  to  such  presumption ;  and 
so  immaterial  is  the  absence  of  the  trustee's  consent, 
that  in  the  case  of  Sowden  v.  Sowden  (d),  the  doctrine 
of  Lechmere  v.  Earl  of  Carlisle  was  extended  to  a  case 
even  where  the  covenant  was  to  pay  money  to  trus- 
tees, to  be  laid  out  by  them  in  a  purchase  of  land,  and 
the  covenantor  himself  purchased  land,  and  took  a 
conveyance  to  himself  of  the  fee,  and  died  intestate 
without  having  made  a  settlement. 


It  is  to  be  observed,  that   a  covenant  to  purchase 


(e)  Peniuil  y.  HalUtt,  Amb.  106. 
(d)  I  Bro.  C.  C.  582. 
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lands  generally  is  a  mere  specialtj  debt,  and  will  not  Oovenaiit  to 
create  a  specific  lien  on  the  lands  afterwards  purchased,  5orcre»te^a^ 
although  the  presumption  may  arise  that  they  were  ^i®**  ^^^^ 
purchased  by  the  covenantor,  intending  them  to  go  in 
performance  of  the  covenant  in  his  marriage  articles ; 
and,  consequently,  such  a  covenant  will  not  affect  a 
purchaser  or  mortgagee  of  the  lands  even  with  notice 
(e).     But  it  might  be  otherwise  if  the  covenant  was 
to  acquire  and  settle  certain  specified  lands;  and  it 
would  certainly  be  otherwise  if  the  covenant  was  to 
settle  specified  lands  already  acquired  by  the  cove- 
nantor (/). 

It  may  be  well  to  refer  here  briefly  to  a  class  of  B^ght  of  cestui 
cases,  occasionally  referred  to  the  head  of  performance,  ^owtmst 
but  distinguishable  therefrom,  and  depending  in  fact^^^^"*^" 
upon  the  rule  that  the  cestui  que  trust  of  a  fund  is  en-  perfonnanoe. 
titled  to  follow  that  fund  into  any  subject-matter  into 
which  it  may  have  been  wrongfully  converted     In 
the  case  of  TreTuih  v.  Harrison  {g\  the  trustees  of  a 
marriage  settlement  being  empowered  by  it  to  invest 
the  trust  funds  in  freeholds  or  copyholds  of  inherit- 
ance, with   the   consent   of   the    husband   and   wife, 
authorised  the  husband  to  purchase  a  certain  estate  as 
an  investment  of  part  of  the  trust  funds,  and  after- 
wards they  sold  out  a  sufficient  part  of  those  funds 
to  pay  for  the  estate,  and  the  husband  received  the 
proceeds.     The  estate  was  copyhold  for  lives,  and  the 
purchase  was  made  without  the  wife's  consent     It 
was  held,  nevertheless,  that  as  between  the  husband 
and  the  trustees,  he  must  be  considered  to  have  pur- 
chased the  estate  for  them.     These  cases  of  following 
trust  money  into  land  have  some  resemblance  to  the 


(e)  Dtaoon  ▼.  Smiih,  3  Atk.  323. 
(/)  MorningUm  v.  Keane,  2  De  Q.  &  J.  292. 
iff)  17   Sim.  Ill  ;   aod  Bee  Taylor  y.  Plumer,  3  Maul.  &  Selw. 
562. 
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case  of  performance,  properly  so  called ;  but  in  essen- 
tials they  differ  materially.  In  the  case  of  perform- 
ance the  husband  is  under  an  obligation  to  purchase 
the  land,  while  in  the  cases  of  following  trust  money 
the  husband  is  under  no  such  obligation,  and  therefore 
all  turns  on  the  circumstance  that  the  purchase  was 
in  fact  made  with  trust  money,  with  regard  to  which 
it  is  a  well-settled  rule  that  the  money  may,  in  most 
cases,  be  followed  into  the  land  in  which  it  is  in- 
vested (A). 

II.  Covenant        II.  The  sccond  class  of  cases  ranked  under  the  head 

bv^Su  an?^*  of  performance  is  where  a  husband  covenants  to  leave 

the^ututo  of  ^^  ^^®  *  gross  sum  of  money  or  part  of  his  personalty, 

Distribution,    and  he  dies  intestate,  so  that  she  becomes  entitled  to 

a  portion  of  his  personal  property  under  the  Statute  of 

Distributions.     The  question  sometimes  arises,  whether 

such  distributive  share  is  a  performance  of  the  covenant, 

or  whether  she  can  claim  both  the  distributive  share 

and  the  money  due  under  the  covenant.    The  solution 

of  this  question  depends  on  the  two  following  rules, 

which  the  cases  on  the  point  suggest : — 

( I.)  When  bun-  I.  When  the  death  of  the  husband  occurs  at  the 
ooomat^or^  time,  or  previous  to  the  time,  when  the  obligation 
when*throb-  ^"8^^>  ^7  *^®  terms  of  the  covenant,  to  be  performed, 
ligation  ao-  her  distributive  share  will  be  taken  as  a  performance 
butiresharea  cf  the  covenaut,  pro  tanto  or  in  toto,  as  that  share  is, 
performance.    ^^  j^jj^   Qjjg  hand,  less  than,  or,  on  the  other  hand, 

equal  to,  or  greater  than,  the   sum  due  under  the 

covenant. 

Biandy  v.  Thus,  in  Blandy  v.  Widmore  (i),  A.  covenanted,  pre- 

a«wo  STper-    viously  to  his  marriage,  to  leave  his  intended  wife  ;^620. 


{h)  Ltnck  T.  Lench,  10  Ves.  511. 
(f)  2  L.  C.  391. 
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The  marriage  took  place,  and  the  husband  died  in-  formaooe  in 
testate.    The  wife  became  entitled  to  a  moiety  amount-  {^Jd^ate  ^ 
ing  to  more  than  ;£"620  of  her  husband's  personal  pro-  inte«tacy. 
perty  under  the  Statute  of  Distributions.     The  Lord 
Chancellor  held  that  this  was  a  performance  of  tiie 
covenant,  on  the  following  ground — that  the  covenant 
was  to  be  taken  as  riot  broken,  for  the  husband  had  left 
his  widow  ;^620  and  upwards;  that,  therefore,  she 
could  not  come  in  first  as  a  creditor  for  the  ;if  620  under 
the  covenant,  and  then  for  a  moiety  of  the  surplus 
under  the  statute.     Similarly,  in  the  case  of  Ooldsmid  v.  CMdmdd  r. 
Ooldsmid(J),  it  was  decided,  on  the  authority  of  Blandy  ^i^^'~~ 
V.  Widmore,  that  where  the  trusts  of  a  testator's  wiU  where  a  result- 

iQg  intestftoy* 

failed,  and  his  property  became  divisible  as  in  case  of 
intestacy,  the  widow's  distributive  share  under  the 
statute  was  a  performance  of  the  covenant  by  the  hus- 
band under  the  marriage  articles,  that  his  executors 
should,  after  his  death,  pay  her  a  certain  sum  of  money. 
In  his  judgment,  Sir  T.  Plumer,  M.R,  makes  the  fol- 
lowing observations : — "  Lord  Eldon,  in  Oarthshore  v. 
ChcUie  (A),  speaking  of  EUmdy  v.  Widmore,  and  other 
cases,  says,  '  These  cases  are  distinct  authorities  that 
where  a  husband  covenants  to  leave  or  to  pay  at  his 
death  a  sum  of  money  to  a  person  who,  independent 
of  that  agreement,  by  the  relation  between  them  and 
the  provision  of  the  law  attending  upon  it^  will  take  a 
provision,  the  covenant  is  to  be  construed  with  reference 
to  that.'  Considering  the  contract  as  made  with  that 
reference,  it  must  be  interpreted  as  intended  to  regulate 
what  the  widow  is  to  receive,  and  consequently  when 
the  event  of  intestacy  ensues,  the  single  question  is, 
Does  she  not  obtain  that  for  which  she  contracted? 
If  the  object  of  the  covenant  is  that  the  executors  of 
the  husband  shall  pay  to  the  widow  a  given  sum,  and  in 
her  character  of  widow,  created  by  the  same  marriage 


(;)  I  Swanst.  211.  (A)  10  VeB.  i. 
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contract,  she  in  fact  obtains  from  the  executor  or  ad- 
ministrator that  sum,  the  court  is  bound  to  consider 
that  as  payment  under  the  covenant.  These  are  7wt 
cases  of  an  ordinary  debt ;  during  the  life  of  the  hvs- 
band  there  is  no  breach  of  the  covenant,  n/)  debt ;  the 
covenant  is  to  pay  after  his  death,  and  the  inquiry  is 
not  whether  the  payment  of  the  distributive  share  is 
satisfaction,  but  a  question  perfectly  distinct,  whether 
it  is  performance." 

(a.)WTiorehug-  2.  Where  the  decease  of  the  husband  occurs  after 
^^^  ^im  *^®  obligation  of  the  covenant  has  already  arisen,  or, 
obiiga^on  ao-  in  other  words,  after  a  breach  of  such  covenant,  the 
tiye  ahare  not  widow's  distributive  shaie  is  not  a  performance  of  the 

»  performance.  ^^Ug^^^^ 

Thus  in  Oliver  v.  Brickland  {I),  the  husband  cove- 
nanted to  pay  a  sum  within  two  years  after  marriage, 
and  if  he  died  his  executors  should  pay  it.  He  lived 
after  the  two  years  and  died  intestate,  leaving  a  larger 
sum  than  what  he  covenanted  to  pay,  to  devolve  upon 
his  widow  as  her  distributive  share.  The  Master  of 
the  Rolls  held  that  she  was  entitled  both  to  the  money 
under  the  covenant  and  to  her  distributive  share  of  the 
residue.  Here  it  will  be  seen  that  there  was  a  breach 
of  covenant  before  the  death,  and  that  from  the  moment 
of  such  breach  a  deibt  accrued  due  to  the  covenantee ; 
whereas  in  the  first  class  of  cases  the  obligation  to  pay 
did  not  arise  until  the  time  at  which  the  distributive 
share  devolved. 

Performance         Finally,  it  must  be  observed,  that  whereas  in  satis- 

^mlStSfiw-  faction  the  presumption  will  not  hold  (at  least,  in  the 

tion.  case  of  creditors)  where  the  thing  substituted  is  less 

beneficial  either  in  amount,  or  certainty,  or  time  of 


(1)  Cited  I  Vea.  Sr.  i  ;  3  Atk.  420. 
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enjoyment,  or  otherwise,  than  the  thing  contracted  for ; 
in  performance  the  thing  done,  even  though  less  bene- 
ficial in  amount,  certainty,  &c.,  than  the  thing  contracted 
to  be  done,  will,  other  circumstances  concurring,  be 
taken  as  performance  pro  tarUo  of  the  covenant  (m). 

(m)  Gox*s  note  to  Blcmdy  v.  WidfOitre,  i  P.  Wms.  323. 
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CHAPTEE  XIII. 

SATISFACTION. 

SatiBfaotion     ^  important  distinction  exists  between  satisfaction 

supposes  in-  * 

tention.  and   performance.     Satisfaction,  it  is   true,  like  per- 

formance, supposes  intention;  nevertheless,  in  satis- 
faction, the  thing  done  is  something  different  from 
the  thing  covenanted  to  be  done,  and  is,  in  fact,  a 
mbstittUe  for  the  thing  covenanted  to  be  done ;  whereas 
in  performance,  the  identical  act  which  the  party  con- 
tracted to  do  is  considered  to  have  been  done  (a). 

The  cases  on  the  doctrine  of  satisfaction  may  be 
divided  into  four  classes. 

I.  Satisfaction  of  debts  by  legacies. 
II.  Satisfaction  of  legacies  by  subsequent  legacies. 

III.  Satisfaction  of  legacies  by  portions. 

IV.  Satisfaction  of  portions  by  legacies. 

I.  Of  debuby       I.  Satisfaction  of  debts  by  legacies. 

The  general  rule  is,  "  that  if  one,  being  indebted 
to  another  in  a  sum  of  money,  does  by  his  will  give 
him  a  sum  of  money  as  great  as,  or  greater  than,  the 
debt,  without  taking  any  notice  at  all  of  the  debt,  this 
shall  nevertheless  be  in  satisfaction  of  the  debt,  so  that 
he  shall  not  have  both  the  debt  and  the  legacy  "  (6). 
And  this   presumption  is  founded  upon  the  maxim, 


(a)  Ooldtmid  ▼.  Ooldtmid,  i  Swanst.  21 1. 

(6)  Talbot  T  Shrewsbury^  Prec.  Ch.  394 ;  2  L.  C.  352. 


legacies, 
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Debitor  non  presumitur  donate.     But  the  presumption  Presumption 
is  not  favoured  by  the  court,  and  the  court's  leaning  ^^^  ^^^^^  • 
against  the  presumption  has  led  it   to  lay  hold  of 
trifling  circumstances  in  order  to  exclude  the  presump- 
tion altogether. 

From  the  various  cases  on  the  subject  may  be  col-  RuIm.  ' 
lected  the  following  rules : — 

1.  Words  ordinarily  employed  to  grant  a  legacy  i.  Legacy im- 
show  an  intention  of  favour  rather  than  an  intention  ^  ^^' 
to  fulfil  an  obligation,  ie., "  a  legacy  imports  a  bounty." 

2.  If  the  debtor  bequeaths  exactly  the  same  sum,  J^'^Jjy^ 
simplicUer,  as  the  debt,  it  will  be  taken  as  a  satisfac-  debt, 
tioa     Debitor  rum  presumitur  cUmare  (c). 

3.  If  the  legacy  be  less  than  the  debt,  it  has  never  ^  J|^®f J^ 
been  held  to  go  in  satisfaction^  even  pro  tanto  (d).         debt 

4.  The  legacy  of  a  sum,  simpliciter,  greater  than  the  4.  Legacy 
debt  will  be  taken  as  a  satisfaction  of  the  debt,  and  ^^.  ' 
only  imports  bounty  as  to  the  excess  of  the  legacy 

over  the  debt  (e), 

5.  The  presumption  will  not  be  raised  where  the  5-  Debt  eon- 
debt  of  the  testator  was  contracted  subsequently  to^iL*^''^' 
the  making  of  the  will ;  for  the  testator  could  have 

no  intention  of  making  any  satisfaction  for  what  was 
not  at  the  time  in  existence  (/). 

6.  Equity  will  lay  hold  of  slight  circumstances  to  6.  Circum- 
indicate  an  intention  that  the  legacy  shall  not  go  as  a  b^^ing  the 
satisfaction.     A  few  cases  will  illustrate  how  strong  pro^wnption. 


(c)  Hayjua  v.  Mico,  I  Bro.  C  C.  130. 

(d)  Eoiiwood  ▼.  Vinhe,  2  P.  Wms.  617. 
\e)  Talboi  ▼.  Shrewahury,  2  L.  C.  352. 
(/)  Cranmer't  Can,  2  Salk.  508. 
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the  leaning  in  equity  is  against  the  presumption  of 
satisfaction. 


Direction  in  Where  there  is  an  express  direction  in  the  will  for 
ment  of^ebti^^payment  of  debts  AND  legacies^  the  court  will,  it  seems, 
and  legaoiw.  j^f^j,  ^^^^  j^.  ^^  ^^^  intention  of  the  testator  that  both 
the  debt  and  the  legacy  should  be  paid  to  his  creditor. 
Thus,  in  Ghancey's  case  {g)y  A.,  being  indebted  for  wages- 
to  a  maid-seryant  who  had  lived  with  him  a  consider- 
able time,  give  her  a  bond  for  jf  100,  and  in  the  con- 
sideration of  the  bond  it  appeared  to  be  for  wages. 
Afterwards  by  his  will  he  gave  her  a  legacy  of  ;^5oo, 
stating  in  his  will  that  it  was  ^'for  her  long  and  faithful 
service ; "  and  he  directed  that  aU  his  debts  AND  legacies 
should  be  paid.  It  was  held,  that  the  legacy  was  not 
a  satisfaction  of  the  debt  due  on  the  bond,  and  the 
maid-servant  had  both  her  debt  and  her  legacy.  The 
court  said  that  the  testator,  by  the  express  words  of 
his  will,  had  devised  *'  that  all  his  debts  and  legacies 
should  be  paid;"  and  this  ;^ioo  being  then  a  d^t, 
and  the  ^£^500  being  a  legacy,  it  was  as  strong  as  if 
he  had  directed  that  both  the  bond  and  the  legacy 
should  be  paid.  But  it  is  doubtful  whether  a  direction 
to  pay  debts  oZ^ne  will  be  suflficient  to  rebut  the  pre- 
sumption of  satisfaction.  In  Edmunds  v.  Lowe  (A), 
Wood,  V.C,  held  that  a  charge  of  debts  standing 
alone  was  not  sufficient ;  nevertheless,  the  weight  of 
authority  seems  to  be  in  favour  of  the  proposition  that, 
if  not  absolutely  suflBcient  in  itself  to  rebut  the  pre- 
sumption, such  a  charge  is  at  least  a  strong  circum- 
stance against  the  presumption  of  satisfaction  {%). 


Direction  to 
pay  debts 
alone. 


Time  for  pay-       Another  gTouud  for  avoiding  the  presumption  of  the 
differing  from  Satisfaction  of  a  debt  by  a  legacy  arises  where  the  time 

that  of  debt.  ' 


(a)  I  P.  Wms.  408  ;  2  L.  C.  353.  (k)  3  K.  &  J.  318,  321, 

(t)  Rovie  V.  Rowe,  2  De  O.  &  8m.  297,  298 ;  Ru^td  ▼.  Hankint,  7 

W.  R.  314  ;  C6U  V.  WiUardy  25  Beav.  568  ;  Pinchin  y.  Sifnnu,  30  Beav. 

119 ;  Olciver  v.  ffartcup,  34  Beav.  74. 
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i^;|  fixed  for  the  payment  of  the  legacy  is  diflferent  from 
the  time  when  payment  of  the  debt  is  demandable. 
Thus,  in  Clarice  v.  Sewell  (j),  the  testator  gave  a  legacy 
of  ;£^  1 0,000  to  his  mother,  to  be  paid  by  the  trustees 
one  month  after  his  decease.  The  mother  was  entitled 
to  ;£^2000  from  the  estate  of  her  son,  in  consequence 
of  his  having  succeeded  to  the  stock-in-trade  of  his 
father,  and  payment  of  this  ;£^2000  was  demandable 
immediately  upon  the  death  of  the  son.  It  was  held 
that  there  was  no  satisfaction ;  that  in  order  to  be  so 
deemed,  the  ;£^  10,000  legacy  ought  to  have  become 
payable  immediately  on  the  testator's  death,  at  which 
time  the  debt  due  from  the  son  to  the  mother  became 
payable ;  whereas  the  legacy  was  to  be  paid  one  month 
after  the  testator's  death  (A).  On  the  other  hand,  in 
Wathen  v.  Smith  (/),  where  the  legacy  was  payable  at 
an  earlier  date  than  the  money  due  under  the  settle- 
ment^ and  was  therefore  to  the  greater  advantage  bf 
the  legatee-creditor,  it  was  held  tiiat  the  presumption 
of  satisfaction  arose. 

i  >j  Where  the  legacy  is  contingent  or  imcertain,  it  will  Contingent 
not  be  held  a  satisfaction  of  a  debt  Thus,  in  Barret  ^^*^^' 
v.  JBeckford  (m),  a  testator  being  under  an  obligation 
to  pay  an  annuity  to  A.,  by  his  will  gave  the  residue 
of  his  property  to  his  mother  and  A.  for  life.  It  was 
held  that  this  legacy  of  a  moiety  of  the  residue  to  A. 
was  not  a  satisfaction  of  the  annuity  to  A. ;  that  in 
order  that  the  gift  should  be  deemed  a  satisfaction,  it 
was  necessary  that  the  subject-matter  of  the  gift  and 
the  debt  should  be  exactly  of  the  same  nature,  and  of 
equal  certainty.  From  the  case  of  Devese  v.  Pontet  (71), 
it  will  be  seen  that  a  gift  by  will  of  a  residue  to  a 
wife  will  not  be  a  satisfaction  of  a  debt  due  to  her, 
and  that  the  rule  of  Blandy  v.  Widmore  in  cases  of 

( j)  3  Atk.  96.  {h)  Eavnes  r.  Mieo,  i  Bro.  Ch.  Ca.  129. 

{I)  4  Mad.  325.  (m)  I  Yes.  Sr.  519.  (n)  i  Cox,  188. 


yVv*. 
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.^.cckljitt  to  cases  where  there  is  an 


.  ...^..  jkw  us^  to  hold,  and  English^  common 
.^  .ss>v  ii^At  ii  payment  may  be  less  in  any  one 

*,*v5v,  ^14.,.  nfy — %.€,,  in  amount;  locOy — i.e.,  in 
..vivv'  v>t  place;    tempore, — i.e.,  in  time;    and 

.,^  iu  quality. 


'  *    >sv  liktj  distinctions  were  familiar  in  English  law, 
>\^  fotvgoing  c£ises  of  the  court's  leaning  against 
v*s.s*AvUott  would  be  resolvable  into  one  case,  namely, 
i  v^HCY  of  less  than  the  debt 

>,,,,..*      It  Stitisfaction  of  legacies  by  subsequent  legacies. 
"^    \S\>  viltasses  of  cases  occur  under  this  head,  viz. : — 

\^iA.)  Where  the  legacies  are  by  the  same  instru- 

(A)  Where   the   legacies  are    by  dififerent   instru- 
ments. 

..  V  tuavi  tK#      (i.)  Where  legacies  of  quantity  in  the  same  instru- 
u!"u\,'"*^^     inent>  whether  a  will  or  codicil,  are  given  to  the  same 
i'  \  ^Xfr       person  simpliciter,  and  are  of  equal  amount,  one  only 
.ul^-iituu.vu.     will  be  good,  nor  will  small  differences  in  the  way  in 
which  the  gifts  are  conferred  afford  internal  evidence 
that  the  testator  intended  they  should  be  cumulative. 
Thus,  in  Oreemvood  v.  Greenwood  (p),  the  testatrix  gave 
"to  her  niece,  Mary  Cook,  the  wife  of  John  Cook, 
;^SOO,"  and   afterwards    in   the   same  will,  amongst 
many   other    legacies,   "to    her  cousin,  Mary    Cook, 
;^500  for  her  own  use  and  disposal,  notwithstanding 
her  coverture."     It  was  held  that  Mary  Cook  was  en- 
titled to  one  legacy  only  of  jf  500,  and  that  the  same 
was  for  her  separate  use. 


(0)  BartleU  v.  GiUard,  3  Rubs.  149. 
tp)  I  Bro.  C.  C.  31.  n. 
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Where,  however,  the  legacies  given  by  the  same  (6.)  Unequal 
astrument  are  of  "((^g^fYT^  ^n^f^nnt.,  they  will  be  con-  itS^Sti^/ -^ 
idered  cumulative  (g). 


(2.)   Where  a  testator  by  different  testamentary  in-  (a.)  Under 
struments  has  given  legacies  of  quantity  simplicUer  to  .ti^e^ntBT-^ 
the  same  person,  the  court,  cousidering  that  he  who  has  i«g»oie8,      \ 

^1  J.         .      ^     ..     .  whether  equalXyf 

given  more  than  once  must  pnmd  facie  mean  more  or  unequal,  areW 
than  one  gift>  awards  to  the  legatee  all  the  legacies,  ^'^"*^*^*^^®-  ^ 
and  it  is  immaterial  whether  the  subsequent  legacy 
diflfers  or  not  in  any  particulars  from  the  prior  one  (r).  Unless  same  ^ 
But  though  the  legacies  are  in  different  instruments,  pressed  and 
if  they  are  not  given  simplicUer,  but  the  motive  of  the  "*™®  "^"' 
gifb  is  expressed,  and  in  such  instruments  the  same 
moiive  is  expressed,  and  the  sam^  mm  is  given,  the 
court  considers  these  two  coincidences  as  raising  a 
presumption  that  the  testator  did  not  by  a  subsequent 
instrument  mean  another  gift,  but  only  a  repetition  of 
the  former  gift  (s).     But  the  court  raises  this  presump- 
tion only  where  the  double  coincidence  occurs  of  the 
gamg  motive  and  the  sam^  sum  in  both  instruments. 
For  if  in  either  instrument  there  be,  on  the  one  hand, 
no  Ttwtive,  or  a  differerU  or  additional  motive  expressed, 
and  the  sum  be  the  same  in  both  instruments  {t),  or,  on 
the  other  hand,  though  the  same  mjotive  be  expressed 
in  different  instniments,  yet  the  sums  6U*e  different  (u\ 
the  presumption  will  be  in  favour  of  cumulation  rather 
than  of  substitution.     Where,  however,  a  second  instru- 
ment expressly  refers  to  the  first,  or  where  by  intrinsic 
evidence  the  latter  instrument  was  a  mere  revision,  ex- 


{q)  ffooUy  r,  ffatUm,  i  Bro.  C.  C.  390  n.  ;  Curry  t.  Pile,  2  Bro.  C.  C. 
225  ;  Yoekney  ▼.  ffamardt  3  Hare,  620. 
(r)  Roeh  v.  CaUen,  6  Hare,  53  x ;  Buu^  v.  Diekion,  4  H.  L.  Gas.  293. 
(«)  Benyon  ▼.  Benyon,  17  Vea.  34. 
(<)  Jloeh  Y.  CaUen,  6  Hare,  531 ;  JUdge$  ▼.  MiyrrUon,  I  Bro.  C.  C. 

388. 

(tt)  Hunt  y.  Beach,  5  Had.   352 ;    Baby  y.   Miller,   i   £.  &  A. 
218. 
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t>     planation,  or  copy  of  the  former,  it  will  so  far  be  held 
substitutional  (v). 


Extrinsio  evi-  As  to  the  question  when  extrinsic  evidence  is  re- 
ad^Attbie  wid  ceivablc  in  favour  of  or  against  the  presumption,  the 
when  not        authorities  seem  to  lead  to  the  following  conclusions  (w). 


Where  the  (a.)  That  where  the  court  itself  raises  the  presump- 

conrt  raises        ...  1111  .  1  !.•.  ^ 

the  presump-  tion  agamst  double  legacies — where,  for  instance,  two 
dencetTcon-  Icgacies  of  cqual  amount  are  given  by  one  instrument, 
firm  instru-      parol  evidence  is  admissible  to  show  that  the  testator 

ment  adnus-'      ^ 

Bible.  intended  the  legatee  to  take  both,  for  that  is  in  support 

of  the  apparent  intention  of  the  will,  and  is  in  fact  in 
restoration  of  the  plain  effect  of  the  instrument 

Where  the  (i)  But  where  the  court  does  not  raise  the  pre- 

raisethepre-  sumption, — wherc,   for    instance,    legacies    of    equal 

no'evidenccT  aiEiount  are  given  simplidter  by  different  instruments 

to  contradict  — ^parol  evidence  is  not  admissible  to  show  that  the 

instrnment 

admissible.  testator  intended  the  legatee  to  take  one  only,  for  that 
is  in  opposition  to  the  will,  and  is  in  destruction  of 
the  plain  effect  of  the  instrument  Parol  evidence 
being  therefore  excluded  in  this  case,  the  question 
becomes  one  solely  of  construction  (x). 

III.  and  rv.  III.  The  satisfaction,  or,  as  it  is  more  correctly 
iegacy*bT**^r-  termed,  the  ademption  (y)  of  a  legacy  by  a  portion ; 


tion,  and  vtoe 
versa. 


and, 

rv.  The  satisfaction  of  a  portion  by  a  legacy. 


(»)  Fraaer  v.  Byng,  I  Russ.  &  My.  90;  Coote  v.  Boyd,  2  Bro.  C.  C.  521  ; 
Ourrie  v.  Pyc,  17  Ves.  462  ;  and  see  Whyte  t.  WhyU,  L.  R.  17  Eq.  50. 

(w)  2  L.  0.  335. 

(x)  Hurst  V.  Becuh,  5  Mad.  351 ;  Ball  v.  ffiU,  I  Dr.  k  War.  94; 
Lee  v.  Pain,  4  Hare,  216. 

(y)  "  When  the  will  is  made  flrgt  and  the  settlement  afterwards,  it 
is  always  treated  as  a  case  of  wLa^  is  called  adenuQi^on — that  is  to  say, 
the  benefits  given  by  the  settlement  are  considered  to  be  an  ademption 
of  the  same  benefits  given  to  the  same  child  by  the  will. 

'*With  reference  to  cases  ...  of  a  previouB  settlement  and  a 
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"  Where  a  parent  gives  a  legacy  to  a  child,  not  stat-  Geneiml  rule. 
ing  the  purpose  with  reference  to  which  he  gives  it, 
the  court  understands  him  as  giving  a  portion,  and  by 
a  sort  of  artificial  rule — in  the  application  of  which 
legitimate  children  have  been  very  harshly  treated — 
upon  an  artificial  notion,  and  a  sort  of  feeling  called  a 
leaning  against  double  portions — if  the  father  advances 
a  portion  on  the  marriage  of  that  child,  the  portion  is 
presumed  to  be  an  ademption  of  the  legacy  pro  tanto 
or  in  toto,  as  the  money  advanced  is  respectively  less 
than,  or  equal  to,  or  greater  than  the  sum  expressed 
to  be  given  as  a  legacy  "  («). 

The  following  observations  apply  generally  as  well 
to  the  ademption  of  a  legacy  by  a  portion  as  to  the 
satisfaction  of  a  portion  by  a  legacy : — 

I.  In  the  case  of  double  provisions,  the  doctrine  of  Rule  does  not 
satisfaction  does  not  in  general  apply  to  legacies  and  *e^w"and 
portions  to  strangers,  but  only  where  the  parental  port»o»»«  ^ » 
relation  or  its  equivalent  exists.     If,  therefore,  a  per-  eluding  (for 
son  give  a  legacy  to  a  mere  stranger,  and  then  make  ii*'ii?^^mj!te 
a  settlement  on  that  stranger ;  or  first  agree  to  make  <^^^- 
a  settlement  on  that  stranger,  and  then  bequeath  a 
legacy  to  him ;  the  stranger  is  entitled  to  claim  under 
both  instruments :  and  for  the  purpose  of  this  doctrine 
it  is  settled  that  an  illegitimate  child  is  in  the  eye  of 
the  law  a  stranger;  and  that,  unless  other  circum- 
stances are  found  than  the  bare  relation  of  parentage 
"by  nature,"  the  illegitimate  child  is  at  liberty  to 
claim  a  double  provision  (a). 


Bubaequent  will  .  .  .  it  ia  now  quite  settled  that  there  is  no  differ- 
ence between  the  two  cases,  beyond  the  verbal  difference  that  the  term 
satisfaction  ia  used  where  the  settlement  has  preceded  the  will,  and  the 
term  ademption  where  the  will  has  preceded  the  settlement  In  sub- 
stance there  is  no  distinction  between  the  principles  applied  to  the  two 
classes  ol  oases."— C^^ven^ry  r.  ChichetUr,  2  H.  &  M.  159. 

(z)  Pym  ▼.  Loctyer,  $  My.  k  Cr.  29. 

(a)  Ex  parte  Pyt,  18  Ves.  140. 

Q 
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UnleM  the 
legacy  and 
portion  be 
for  the  same 
specific  pur- 
poae. 


But  the  general  rule  will  apply,  though  the  testator 
stands  neither  in  the  legal  nor  assumed  relation  of  a 
parent  to  the  legatee,  i£  the  legacy  be  givenuior,  a 
particular  purpose,  and  the  testator  advancea  money 
for  the  same  purpose  (b). 


The  preinmp- 
tion  against 
doable  por- 
tions is 
founded  on 
good  sense. 


The  presumption  against  double  portions  has  been 
characterised  as  a  hard  and  artificial  rule,  but,  on  exa- 
mination, it  will  appear  to  be  founded  on  good  sense 
and  justice.  In  Suisse  v.  Lowthsr  (c),  Wigram,  V.C., 
makes  the  following  remarks: — "The  rule  of  pre- 
sumption, as  I  before  said,  is  against  double  portions 
as  between  parent  and  child ;  and  the  reason  is  this — 
a  parent  makes  a  certain  provision  for  his  children  by 
will,  if  they  attain  twenty-one,  or  marry,  or  require  to 
be  settled  in  life  ;  he  afterwards  makes  an  advancement 
to  a  particular  child.  Looking  at  the  ordinary  dealings 
of  mankind,  the  court  concludes  that  the  parent  does  not» 
when  he  makes  that  advancement,  intend  the  will  to 
remain  in  full  force,  and  that  he  has  satisfied  in  his 
lifetime  the  obligation  which  he  would  otherwise  have 
discharged  at  his  death ;  and  having  come  to  that  con- 
clusion, as  the  result  of  general  experience,  the  court 
acts  upon  it^  and  gives  effect  to  the  presumption  that 
a  double  provision  was  not  intended.  If,  on  the  other 
hand,  there  is  no  such  relation  either  natural  or  arti- 
ficial, the  gift  proceeds  from  the  mere  bounty  of  the 
testator ;  and  there  is  no  reason  toUhin  the  knowledge 
of  the  court  for  cutting  off  anything  which  has  in 
terms  been  given.  The  testator  may  give  a  certain 
sum  by  one  instrument,  and  precisely  the  same  sum 
by  another ;  there  is  no  reason  why  the  court  should 
assign  any  limit  to  that  bounty,  which  is  wholly  arbi- 
trary. The  court,  as  between  strangers,  treats  several 
gii\&  9A  pHmd  fade  cumulativa     The  consequence  is. 


(6)  Monck  V.  Monek,  i  Ball.  &  B.  303 ;  Pankhurti  v.  i/oMeO,  L.  B. 
6  Ch.  136. 

(c)  a  Hare,  435. 
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as  Lord  Eldon  observed^  that  a  natural  child,  who  is 
in  law  a  stranger  to  the  father,  stands  in  a  better 
situation  than  a  legitimate  child,  for  the  advancement 
in  the  case  of  the  natural  child  is  not,  primdfadey  an 
ademption."  But  this  anomaly  is  an  accidental  con- 
sequence of  the  rule,  and  the  reasons  of  the  rule,  which 
are  good  in  themselves,  cannot  be  affected  by  what  is 
accidental  Moreover,  it  can  very  seldom  happen  that 
the  anomaly  will  have  its  operation ;  because  the  rule 
against  double  portions  will  apply  even  in  the  case  of 
an  illegitimate  child,  if  it  be  shown  that  the  testator 
has  put  himself  m  loco  pareniis  (d). 

2.  The  next  general  proposition  is,  that  although  The  prei^mp- 
the  doctrine  of  satisfaction  does  not,  as  a  general  rule, ^heretfacT* 
apply  where  the  donee  is  a  stranger,  it  may  and  does  puJ2!d^Iliigeif 
apply  where  the  donor  has  placed  himself  "m  loco  *n  loco  parentu 
^rlntis  "  towards  the  beneficiary.  *°  *"*  ^°*- 

As  to  what  constitutes  the  ft^ast-parental  relation,  what  u  put- 
which  is  signified  by  the  words  "  putting  one's  self  in  STtow  po-*^^ 
loeo  parentis'*  the  case  of  Pov/ys  v.  Mansfidd  {e)  is  in  '^*'** 
point  There  the  question  arose  whether  Sir  John 
Barrington,  who  had  by  his  will  given  ;^  10,000  to 
one  of  his  nieces,  and  had  afterwards  settled  ;f  10,000 
on  the  marriage  of  the  same  niece,  stood  "in  loco 
parentis  "  to  the  niece,  so  as  to  give  rise  to  the  appli- 
cation of  the  doctrine  of  satisfaction.  The  niece  was 
one  of  the  daughters  of  Sir  John's  brother,  Fitzwilliam, 
and  the  general  relations  subsisting  between  the  uncle 
and  his  nieces  were  thus  stated  in  the  evidence :  ^  That 
Sir  Fitzwilliam,  in  compliance  with  the  wishes  of  Sir 
John,  resided  near  Sir  John,  in  the  Isle  of  Wight,  and 
maintained  a  more  expensive  establishment  than  his 
(Sir  Fitzwilliean's)  income  (which  did  not  exceed  ;£^400 
a  year)  would  allow  of;  that  Sir  John  and  his  brother 

(d)  Lawet  v.  Lavet^  20  Ch.  Dir.  81. 
(«)  6  Sim.  544 ;  3  My.  A;  Cr.  359. 
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lived  on  the  most  afifectionate  terms  with  each  other; 
that  for  several  years  Sir  John  gave  his  brother  ;f  looo 
a  year  ;  that  he  took  the  greatest  interest  in  his  nieces, 
behaved  to  them  as  a  father,  and  always  acted  to  them 
as  the  kindest  of  parents,  not  showing  more  partiality 
to  one  than  to  another ;  that  he  frequently  gave  them 
pocket-money,  and  made  them  other  presents,  and 
occasionally  advanced  money  to  defray  the  expense  of 
their  clothing  and  education ;  that  he  allowed  them  to 
use  his  horses  and  carriages,  and  had  them  frequently 
to  dine  with  him,  and  that  one  or  other  of  them  was 
almost  always  staying  at  his  house ;  that  he  was  con- 
sulted as  to  the  appointment  of  their  masters  and 
governesses,  and  as  to  the  marriages  of  such  of  them 
as  were  married ;  and  that  on  the  plaintifiTs  marriage 
the  terms  of  the  settlement  were  negotiated  between 
the  plaintiff  and  Sir  John  and  their  respective  solici- 
tors, without  any  interference  on  the  part  of  Sir  Fitz- 
william."  Upon  these  facts,  the^Lord  Chancellor  Cotten- 
ham,  reversing  the  decision  of  the  Vice- Chancellor 
Grant,  held  that  Sir  John  had  placed  himself  "  in  loco 
parentis"  making  the  following  observations: — "The 
"*  authorities  leave  in  some  obscurity  the  question  as  to 
"  what  is  to  be  considered  as  meant  by  the  expression 
"  *  in  loco  parentis,'  Lord  Eldon,  however,  in  Ex  parte 
"  Pye,  has  given  to  it  a  definition  which  I  readily 
**  adopt.  He  says  it  is  a  person  meaning  to  put  him- 
"  self  in  loco  parentis,  in  the  situation,  that  is  to  say,  of 
"  the  person  described  as  the  lawful  father  of  the  child, 
"  vnth  reference  to  the  office  and  duty  of  stLch  father 
"  to  make  provision  for  the  child.  The  Vice-Chancellor 
^Themurentof  *<  says  it  must  be  a  person  who  has  so  acted  towards 
S\iive.^  ™*^  "  the  child  as  that  he  has  thereby  imposed  on  himself 
"  a  moral  obligation  to  provide  for  it,  and  that  the 
"designation  will  not  hold  where  the  child  has  a 
"father  with  whom  it  resides,  and  by  whom  it  is 
"maintained.  This  seems  to  infer  that  the  locus 
''parentis  assumed  by  the  stranger  must  have  refer- 
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"ence  to  the  pecuniary  wants  of  the  child,  and  that 
"  Lord  Eldon's  definition  is  to  be  so  understood,  and  I 
"  so  far  agree  with  it ;  but  I  think  the  other  circum- 
"  stances  required  are  not  necessary  to  work  out  the 
"  principle  of  the  rule  or  to  effectuate  its  object.  The 
"rule,  both  as  applied  to  a  father  and  one  in  loco 
"parerUiSy  is  founded  upon  the  presumed  intention.  A 
"  father  is  supposed  to  intend  to  do  what  he  is  in  duty 
"  bound  to  do — namely,  to  provide  for  his  child  accord- 
**  ing  to  his  means.  So,  one  who  has  assumed  that  part 
**  of  the  office  of  a  father  is  supposed  to  intend  to  do 
"  what  he  has  assumed  to  himself  the  office  of  doing. 
"  If  the  assumption  of  the  character  be  established,  the 
*'  same  inference  and  presumption  must  follow.  The 
"  having  so  acted  towards  a  child  as  to  raise  a  moral 
"  obligation  to  provide  for  it,  affords  a  strong  inference 
"  in  favour  of  the  fact  of  the  assumption  of  the  char- 
"  acter ;  and  the  child  having  a  father  with  whom  it 
"  resides  and  by  whom  it  is  maintained,  affords  some 
"inference  against  it;  but  neither  inference  is  con- 
" elusive"  (/). 

3.  Whereas  in  the  case  of  satisfaction  of  a  debt  by  a  (3.)  Leaning 
legacy,  equity  leans  (as  we  have  seen)  most  strongly  ^rtSmsf ^^'^^^^ 
against  the  presumption,  the  leaning  of  the  court  is  all 
the  other  way  in  the  case  of  satisfaction  of  portion  by 
legacy  or  of  legacy  by  portion.  In  this  latter  case  the 
presumption  of  satisfaction  will  not  be  repelled  "  by 
slight  circumstances  of  difference  between  the  advance 
and  the  portion,"  just  as  the  like  differences  in  the 
case  of  alleged  satisfaction  of  debt  by  legacy  would 
not  repel,  but  would  (as  we  have  seen)  confirm  the 
contrary  leaning  of  the  court  in  that  case  against  satis- 
factioiL  And  even  very  material  differences  do  not 
seem  to  count.     Thus,  in  the  case  of  Lord  Durham  v. 


(/)  Cooper  V.  Cooper,  21  W.  R.  501. 
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Whxirton  {g)  a  father  by  will  bequeathed  ;f  10,000  to 
trustees,  one-half  to  be  paid  at  the  end  of  three  years, 
and  the  other  half  at  the  end  of  six  years  from  his 
death,  with  interest  in  the  meanwhile,  and  declared  the 
trusts  to  be  for  his  daughter  for  life,  and  after  her 
decease  in  trust  for  her  children,  as  she  should  appoint 
by  deed  or  will,  and  in  default  of  appointment  for  all 
her  children  equally ;  and  subsequently,  on  the  mar- 
riage of  the  daughter,  he  agreed  to  give  her  jf  15,000, 
to  be  paid  to  the  intended  husband,  he  securing  by  his 
settlement  pin-money  and  a  jointure  for  his  wife,  and 
portions  for  the  younger  children  of  the  marriage.  It 
was  held  that  the  ;f  10,000  legacy  was  satisfied  by  the 
£1 5,000  portion.  It  is  to  be  observed  how  strong  this 
decision  was.  By  the  will,  the  daughter  took  a  life- 
interest;  by  the  settlement,  a  jointure.  By  the  will 
all  the  children  of  the  daughter  took ;  by  the  settle- 
ment, portions  were  provided  only  for  the  younger 
children  of  the  particular  marriage. 

Sftine  prind.  And  the  same  principles  will  be  applied  not  only 
wheiTrrttS.^^*  ^h®^®>  ^  ^  *^®  above  case,  the  will  precedes  the 
befSre^?ii*  Settlement,  but  where  the  order  of  events  is,  first,  a 
settlement,  secondly,  a  will.  This  was  decided  in  the 
case  of  Thynne  v.  GlengaU  (A).  There  a  father  having, 
upon  the  marriage  of  his  daughter,  agreed  to  give  her 
a  portion  of  ;£^  100,000  consols,  made  an  actual  trans- 
fer of  one-third  therefore  to  the  four  tncstees  of  the 
marriage  settlement,  and  gave  them  his  bond  for  the 
transfer  of  the  remainder  in  like  stock  upon  his  death ; 
the  stock  to  be  held  by  them  in  trust  for  the  daughter's 
separate  use  for  life,  and  after  her  death  for  the  children 
of  the  marriage,  as  the  hiisband  and  she  should  jointly 
appoint.     The  father  afterwards  by  his  will  gave  to 


(g)  3  CI.  k  F.  146  ;  but  see  Tuttaud  y.  Tu9$aud,  9  Cb.  Diy.  363. 

(A)  2  H.  L.  Cm.  131  ;  see  also  Ruttdl  t.  St.  Aubyn,  L.  K.  2  Cb.  Diy. 
398  ;  Mayd  y.  PiM,  L.  R.  3  Cb.  Diy.  587  ;  BtUieU  y.  Abraham^  L.  R. 
3  Ch.  Div.  590,  591  n. 
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ttoo  of  the  trustees  a  moiety  of  the  residue  of  his  per- 
sonal estate  in  trust  for  the  daughter's  separate  use  for 
life,  remainder  for  her  children  generally  as  she  should 
by  deed  or  will  appoint  And  it  was  held  that  the 
moiety  of  the  residue  given  by  the  will  was  a  satisfac-  ^.  , 
tion  of  the  sum  of  stock  not  yet  actually  transferred, '-'^♦^  d/^^-J  ^*"  ^ 
being  the  portion  thereof  secured  by  the  bond,  and  this  yxy»r»»-y^)LM«^''^* 
notwithstanding  the  differences  of  the  trusts.  With  A^^/^^  ."^"^ 
reference  to  this  subject,  the  following  remarks  were 
made  in  the  House  of  Lords : — "  We  must  throw  out 
of  consideration  all  the  cases  in  which  questions  have  Not  a  aaettion 
arisen  as  to  legacies  being  or  not  being  held  to  be  in  °{ "dJjbtT*^**^ 
satisfaction  of  a  debt ;  for,  however  similar  the  two 
cases  may  appear  at  first  sight,  the  rules  of  equity,  as 
applicable  to  each,  are  absolutely  opposed  the  one  to 
the  other.  Equity  leans  against  legacies  being  taken 
in  satisfaction  of  a  debt,  but  leans  in  favour  of  a  pro- 
vision made  by  will  being  in  satisfaction  of  a  portion 
by  contract,  feeling  the  great  improbability  of  a  parent 
intending  a  double  portion  for  one  child,  to  the  prejudice 
generally,  as  in  the  present  case,  of  other  children.  In 
the  case  of  a  debt,  therefore,  small  circumstances  of 
difference  between  the  debt  and  legacy  are  held  to 
negative  any  presumption  of  satisfaction ;  whereas,  in 
the  case  of  portions,  small  circumstances  are  disre- 
garded. So  in  the  case  of  a  debt,  a  smaller  legacy  is 
not  held  to  be  in  satisfaction  of  part  of  a  larger  debt ; 
but  in  the  case  of  portions,  it  is  held  to  be  a  satisfac- 
tion pro  tanto.  In  the  case  of  a  debt,  a  gift  of  the 
whole  or  part  of  the  residue  cannot  be  a  satisfaction, 
because  it  is  said,  the  amount  being  uncertain,  it  may 
prove  to  be  less  than  the  debt.  In  considering  whether 
this  rule  applies  to  portions,  which  is  the  only  question 
in  this  case,  the  reason  of  the  rule  as  applicable  to 
debts  must  not  be  lost  sight  of,  because  as  a  portion 
may  be  satisfied  pro  tanto  by  a  smaller  legacy,  the 
reason  given  for  the  rule  as  applicable  to  debts  cannot 
apply  to  portions.     And,  on  the  contrary,  as  the  residue 
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must  be  supposed  bj  the  testator  to  have  been  of  some 
value,  it  would  appear  on  principle  that  it  ought  to 
be  considered  as  a  satisfaction  either  altogether  or  pro 
tantOy  according  to  the  amount.  For  why  should  £  1 000 
given  as  a  residue  not  have  the  same  effect  upon  a 
larger  portion  as  ;^iooo  given  as  a  money  legacy  ?" 

Where  settle-  It  wiU  be  Seen  that  there  is  no  objection  in  prin- 
firtt,*  persons  ^^P^®  ^  ^^  application  of  this  doctrine  where  the  will 
taking  under    precedes  the  Settlement,  and  the  trusts  are  dissimilar: 

It  are  qwitx-      *■  *  » 

purchasers,  yet  in  the  case  where  the  settlement  comes  first,  a 
elect  between  difl&culty  neccssarily  arises.  For,  in  this  latter  case, 
and  the  wui°*  the  pcrsons  entitled  under  the  settlement  are  quasi' 
puTchaserSy  and  as  such  cannot  be  deprived  against 
their  will  of  their  rights  upon  any  presumed  intention 
of  the  testator.  At  the  utmost,  they  can  only  be  put 
to  election  whether  to  take  under  the  will  or  under 
the  settlement,  and  the  presumption  against  double 
portions  will  be  much  more  easily  rebutted  than  where 
the  will  precedes  the  settlement.  The  distinction  is 
thus  stated  by  Lord  Cranworth  in  his  judgment  in 
Chichester  v.  Coventry  (i) :  "  When  the  will  precedes 
the  settlement,  it  is  only  necessaiy  to  read  the  settle- 
ment as  if  the  person  makii^  the  provision  had  said, 
*  I  mean  this  to  be  in  lieu  of  what  I  have  given  by 
my  will.'  But  if  the  settlement  precedes  the  will, 
the  testator  must  be  understood  as  saying, '  I  give  this 
in  lieu  of  what  I  am  already  bound  to  give,  if  those 
to  whom  I  am  so  bound  will  accept  it.'  It  requires 
much  less  to  rebut  the  latter  than  the  former  pre- 
sumption." And,  in  fact,  in  the  before-stated  case  of 
Thynne  v.  Okngcdl, — the  settlement  in  that  case  having 
preceded  the  will, — an  iaquiry  was  directed  whether 
it  was  for  the  benefit  of  the  daughter  and  her  children 
to  take  under  the  will  or  under  the  settlement^  and 
she  was  to  elect  accordingly. 

(t)  L.  R.  2  H.  L.  87  5  but  see  £enndt  v.  ffouldiwarth,  L.  R  6  Ch. 
Div.  671. 
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It  is  also  to  be  observed  that  in  Thynne  v.  OUngall 
the  question  of  satisfaction  arose  only  regarding  the 
untransferred  stock;  and,  in  fact,  the  principle  of 
satisfaction  does  not  apply  at  all  cls  regards  advances 
'YX  actually  made  upon  a  settlement  or  other  advancement 
previously  to  the  will  (j). 

It  was  for  some  time  an  unsettled  point  as  to  Sum  given  by 
whether,  if  the  sum  given  by  a  second  instrument  was  ment,  in'ws 
smaller  than  that  given  by  the  first,  the  less  sum  "^^^^j**"* 
operated  as  a  total  satisfaction  of  the  larger.  This 
question  can  of  course  be  of  practical  value  only  where 
the  will  precedes  the  settlement ;  for  where  the  order 
is  reversed,  and  the  settlement  comes  first,  the  rights 
of  those  taking  under  a  positive  contract  such  as  a 
settlement  is,  cannot  be  affected  or  modified  by  sub- 
sequent voluntary  gifts.  It  was  for  a  long  time  con- 
sidered that  the  settlement  of  a  smaller  portion  effected 
a  complete  ademption  of  a  larger  legacy  given  by  a 
previous  will.  But  it  was  left  to  Lord  Cottenham  in 
the  case  of  Pym  v.  Lockyer  (i),  to  establish  the  true  and 
logical  rule  that  an  advancement  subsequent  to  a  will, 
if  less  in  amount  than  the  sum  given  by  the  will,  was 
to  be  considered  a  satisfaction  pro  tanto  only. 

Where  a  parent  gives  a  legacy  to  a  child  to  whom  Legacy  to  a 
he  is  already  indebted,  the  case  stands  on  the  same  father  is L-^™ 
footing  as  a  legacy  by  any  other  person  in  satisfaction  ^e^*®*^ 
of  a  debt,  not  being  a  portion;  hence  a  subsequent 
legacy  will  not,  in  the  absence  of  intention,  express 
or  implied,  be  considered  as  a  satisfaction  of  the  debt, 
unless  it  be  either  equal  to  or  greater  than  the  debt 
in  amount,  and  unless  the  presumption  of  satisfaction 
be  not  repelled  by  any  of  those  slight  circumstances 
which   will   take  a  bequest   of   such  amount   to    a 

(j)  WationT.  Watson,  33  Beay.  574 ;  JRe  Peacock's  SitaU,  L.  R.  14 
£q.  236  ;  MatfeUd  ▼.  Minet,  8  Cb.  Diy.  136. 
[k]  5  My.  &  Cr.  29. 
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stranger  out  of  the  general  rule  (Q.     And  the  same 
Or  to  a  wife.    Tules  apply  to  a  legacy  to  a  wife  to  whom  the  husband 
is  indebted  (m). 

Adrancement  Where  a  parent^  however,  being  indebted  to  his 
ohiid*to  whom  ^^^^^>  makcs  in  his  lifetime  an  advancement  to  the 
he  is  indebted,  child  upon  marriage,  or  upon  some  other  occasion,  of 
a  portion  equal  to  or  exceeding  the  debt,  it  will  primd 
facie  be  considered  a  satisfaction ;  and  it  is  immaterial 
whether  the  portion  be  given  in  consideration  of 
natural  love  or  afiection,  or  whether  in  the  case  of  a 
portion  to  a  daughter,  the  husband  be  ignorant  of  the 
debt.  Thus,  in  JVaod  v.  BriatU  (n),  a  father  admini- 
strator dwrante  minore  wtaU  of  his  daughter,  who  was 
executrix  and  residuary  legatee  of  her  grandtnother's 
estate,  agreed  when  she  married  with  the  plaintiff  that 
she  should  have  ;^8oo,  which  in  the  settlement  was 
called  her  portion.  Lord  Hardwicke  refused  to  decree 
an  account  of  the  grandmother's  personal  estate,  as  she 
had  been  dead  twenty  years;  but  directed  that  the 
father's  representatives  should  account  for  his  personal 
estate  as  to  the  ;^8oo  only,  and  interest  at  four  per 
cent,  from  the  marriage  {o).  Lord  Hardwicke  said, 
"  There  are  very  few  cases  where  a  father  will  not  be 
presumed  to  have  paid  the  debt  he  owes  to  his  daughter, 
when  in  his  lifetime  he  gives  her  in  marriage  a  greater 
sum  than  he  owed  her,  for  it  is  very  unnatural  to 
suppose  that  he  would  choose  to  leave  himself  a  debtor 
to  her,  and  subject  to  an  account" 

Extrinsic  Y^  ^^  to  " extrirmc  evidence" — The  rule  against  double 
quMtion  of  its  P^^tions  is  a  presumption  of  law,  and,  like  other  pre- 
admissibiiity  sumptious  of  law,  may  be  rebutted  by  evidence  of 
admiisibiiity.   cxtriusic  circumstauces,  i.e.,  evidence  of  facts  not  con- 

(Z)  Stochen  v.  Stochen,  4  Sim.  152. 

(m)  Fowler  v.  Fowler,  3  P.  Wma.  353  ;  Coler.  Willard,  25  Beav.  568. 
(n)  2  Atk.  521  ;  and  see  Lawu  v.  Lawet,  20  Gh.  Div.  81. 
(o)  ffaye$  v.  Oarvey,  2  J.  &  L.  temp.  Sugd.  268  ;  Plunkett  v,  Lewis, 
3  Hare,  316. 
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tained  in  the  written  instrument  itseli     The  rules  on 
this  subject  may  be  gathered  from  the  cases  of  Sail  v. 
Bill  (p)  and  Kirk  v.  Eddowes  (j).     In  Hall  v.  MillM  To  vary  or 
the  facts  were  as  follows : — The  testator,  on  the  mandage  S^effrorof 
of  his  daughter,  intended  to  provide  a  sum  of  ;^8oo  ^^JJ^^JeVe  b 
as  her  portion,  and  gave  a  bond  for  the  sum  to  the  no  presump. 
husband,  payable  by  instalments,  part  thereof  to  be  c<mt«ry'to 
paid  during  his  life,  and  the  residue  upon  his  decease,  ex^SSceVT 
and  afterwards  by  his  will  bequeathed  to  his  daughter *!'^®.®V! ?°^ 
a  legacy  of  ;^8oo.     Parol  evidence  was  tendered  on  hSi  v.  Hiu^ 
the  part  of  the  defendants  to  show  what  waa  the  real 
intention  of  the  testator.     The  question  was, — ^whether 
the  parol  evidence  was  admissible.     The  Lord  Chan- 
cellor said  : — "  There  is  no  doubt  of  the  general  rule 
**  that  when  by  presumption  you  come  to  a  construction 
"  (zgainst  the  apparent  interUion  of  the  instrum^ent,  thai 
"  may  be  rebutted  by  parol  evidence.     What  am  I  to  do 
^'in  the  present  case?     Here  the  debt  was  first  in- 
**  curred,  and  then  comes  the  wilL     The  legacy  to  the 
"  daughter  by  that  will  coidd  not,  by  the  general  rules 
''  of  the  court,  be  held  to  be  a  satisfaction  of  the  debt. 
"  The  will  gives  a  legacy  simply.     The  law  says  that 
''  this  legacy  is  not  in  satisfaction  of  the  previous  debt. 
''I  am  asked  now  to  insert  in  the  will. a. declaration  by 
''  the  testator  which  I  do  not  find  in  it,  namely,  that  he 
''means  the  legacy  to  be  a  satisfaction  of  the  debt. 
"  I  am  of  opinion  I  can  do  no  such  thing." 

In    Kirk   v.   Eddowes   (r),   a    father    bequeathed  M  To  confirm 
;£^3000    for  the    separate   use    of    his    daughter   for  of  tL  docu-*° 
life,  with   ulterior   trusts    for   her   children.     Subse- ^^^'.^i*" 
quently  he  gave  the   daughter  and  her  husband  a  presumption  of 
promissory-note  for  ;^500.     The   defendants  alleged  to  that  effect, 
the  ;^5oo  to  have  been  intended  as  a  satisfaction  pro  ^fdenie'u 
tanto  of  the  legacy  of  ;^3000,  and  tendered  parol  ^p»«^i*»~ 
evidence,  consisting  of  the  declarations  of  the  testator  jsddowes. 


ip)  I  Dr.  &  War.  94.  {q)  3  Hare,  509.  (r)  JbiiL 
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at  the  time  of  handing  over  the  note,  that  it  was  to 
be  in  part  satisfaction  of  the  legacy  of  ;^3000.  The 
question  was, — ^whether  these  contemporaneous  de- 
clarations were  to  be  admitted,  it  being  observed  that 
in  this  case  the  law  did  raise  a  presumption  of 
partial  satisfaction.  Wigram,  V.C,  held  that  this 
evidence  was  admissible,  and  on  the  following  grounds : 
— **  If  a  second  instrument  do  not  in  terms  adeem  the 
"  firsts  but  the  case  is  of  that  class  in  which,  from  the 
*' relation  between  the  author  of  the.  instrument  and  the 
"  party  claiming  under  it  (as  in  the  actual  or  assumed 
"relation  of  parent  and  child),  or  on  other  grounds, 
"  tfie  law  raises  a  presumption  that  the  8ec(md  instru- 
"  merU  was  an  ademption  of  the  gift  ly  the  instrument 
"  of  earlier  date,  evidence  may  be  gone  into  to  show 
*'  that  such  presumption  is  not  in  accordance  with  the 
"  intention  of  the  author  of  the  gift ;  and  where  evidence 
"  is  admissible  for  that  purpose,  counter-^evidence  is  also 
"  admissible.  In  such  cases  the  evidence  is  not  ad- 
"mitted  on  either  side  for  the  purpose  of  proving  in 
"  the  first  instance  with  what  intent  either  writing  was 
"  made,  but  for  the  purpose  only  of  ascertaining  whether 
"  the  PRESUMPTION  which  the  law  has  raised  be  well  or 
''ill  founded.  .  .  .  The  evidence  'does  not  touch  the 
''will,  it  proves  only  that  a  given  transaction  took 
"  place  after  the  will  was  made,  and  proves  what  that 
"  transaction  was,  and  calls  upon  the  court  to  decide 
"  whether  the  legacy  given  by  the  will  is  not  thereby 
"  adeemed.  Ademption  of  the  legacy,  and  njot  revocation 
*^  of  the  wUl,  is  the  consequence  for  which  the  defen- 
"  dant  contends  "  (s), 

(«)  See  further,  upon  theadmiBsibility  of  extrinsie  evidence,  WigranCB 
ExStrintic  Evidence  in  InterprekUion  of  WiUa,  4th  edit.,  1858. 
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CHAPTEB  XIV. 

ADMINISTRATION   OF  ASSETS. 

Whebe  a  testator  possessed  of  property  of  various  kinds  Administn- 
dies  indebted,  having  disposed  of  bis  estate  among  ^^ 
different  persons,  it  often  becomes  material  to  consider 
the  order  and  sometimes  the  proportions  and  mode  in 
which  the  several  classes  of  property  are  applicable  to 
the  liquidation  of  his  debts.  Every  description  of 
property,  whether  it  be  real  or  whether  it  be  personal 
estate,  is  now  liable  for  the  payment  of  debts ;  but  for 
various  reasons,  some  of  them  historical,  and  others  of 
them  merely  natural,  certain  species  of  property  are 
liable  before  others.  When  regarded  in  its  relation  to 
this  general  liability  to  debts,  property  is  called  assets, 
and  assets  again  have  been  distinguished  as  legal  and 
as  equitable  assets. 

Legal  assets  was  the  name  used  to  denote  such  por-  i-  ^k^ 
tions  of  the  property  of  a  deceased  person  as  were 
available  at  common  law  for  the  payment  of  his  debts, 
and  with  which  accordingly  the  executor  or  administra- 
tor was  chaigeable  as  sudi  in  an  action  by  a  creditor 
of  the  deceased  testator  as  intestate. 

Where,  however,  the  assets  were  such  as  were  avail-  2.  Equitable 
able  ofdy  in  a  court  of  equity,  they  were  termed  equit- 
able  assets. 

The  true  distinction  between  legal  and  equitable 
assets  was  thus  laid  down  by  V.C.  Kindersley  in  Cook 
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Distinction 
referred  to  the 
creditor^t 
remedies. 

Legal  nssets 
-were  those  re- 
coverable by 
the  executor 
virtute  officii, 
and  with 
which  he  was 
therefore 
chargeable  in 
an  action  at 
law  by  a 
creditor. 


A 


V.  Oregson  (a):  "The  general  proposition  is  dear  enough, 
that  when  assets  may  be  made  available  in  a  court  of 
law,  they  are  legal  assets,  and  when  they  can  only  be 
made  available  through  a  court  of  equity,  they  are 
equitable  assets.  This  proposition,  however,  does  not 
refer  to  the  question  whether  the  assets  can  be  recovered 
by  the  executor  in  a  court  of  law  or  in  a  court  of  equity. 
The  distinction  refers  to  the  remedies  of  the  creditor,  and 
not  to  the  nature  of  the  property.  If  a  creditor  brings 
an  action  at  law  against  the  executor,  and  the  executor 
pleads,  plenS  administravit,  the  truth  of  the  plea  must 
be  tried  by  ascertaining  what  assets  the  executor  has 
received,  and  wJuUever  assets  the  court  of  law,  in  trying 
that  question,  vnndd  charge  the  executor  with,  must  be  re- 
garded as  legal  assets.  ...  I  think  the  general  principle 
is,  that  a  court  of  law  would  treat  as  assets  every  item 
of  property  come  to  the  hands  of  the  executor,  which 
he  has  recovered,  or  had  a  right  to  recover,  merely 
virtute  officii,  i,e.,  which  he  would  have  had  a  right  to 
recover  if  the  testator  had  merely  appointed  him 
executor  without  saying  anything  about  his  property 
or  the  application  thereof." 


Legal  and 
equitable 
assets,— im- 
portance of 
distinction 
between,  for- 
merly and  at 
present. 


The  distinction  between  legal  and  equitable  assets 

was  formerly  much  more  important  than  it  is  now,  that 

importance  consisting  in  this,  viz.,  that  out  of  legal 

assets  debts  of  different  degrees,  as  being  either  specialty 

or  simple  contract  debts,  were  payable  in  certain  defined 

priorities  in  a  due  course  of  administration,  that  is  to 

\  say,  the  specialty  before  the  simple  contract  debts ; 

J  but  out  of  equitable  assets  these  two  different  degrees 

1   of  debts  were  payable  pari  passu  without  any  priority 

\  the  one  over  the  other.     And  this  appears  to  be  all 

that  was  meant  when  it  was  (inaccurately)  stated  that 

out  of   equitable  assets  all  debts  were  payable  pari 

passu.    Also,  where  the  court  had  to  deal  with  a  mixed 


ia)  3  Drew.  549  ;  and  see  ffiUiard  v.  Fulford,  L.  R.  4  Ch.  Div.  389 ; 
^06  V.  Job,  L.  R.  6  Ch.  Div.  562. 
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fund  of  legal  and  equitable  assets,  and  specialty  credi- 
tors by  virtue  of  their  legal  priority  had  exhausted  the 
legal  assets,  the  courts  on  the  ground  that  he  who 
seeks  equity  must  do  equity,  would  marshal  the  equit- 
able assets  in  favour  of  the  simple  contract  creditors 
by  paying  thereout  the  debts  of  the  latter  up  to  an 
equality  with  the  specialty  creditors,  before  proceeding 
to  a  pari  passu  distribution  of  the  residue  of  the  equit- 
able assets  (&).  However,  the  distinction  has  recently! 
lost  much  of  its  importance,  an  Act  having  been  passed! 
in  1 869  to  abolish  the  priority  of  specialty  over  simple  i 
contract  debts  {e],  in  the  administration  of  the  legal 
assets  of  deceased  persons  whose  deaths  shall  have 
happened  on  or  after  the  ist  January  1870.  And 
under  the  Supreme  Court  of  Judicature  Act,  1875 
(hereinafter  mentioned),  a  still  greater  equality  in  the 
payment  of  debts  has  been  introduced  in  the  case  of 
people  dying  insolvent  on  or  after  the  ist  November 
1875. 

In  cases,  however,  which  do  not  fall  within  the  Act  The  order  of 
of  1869,  that  is  to  say,  in  the  case  of  persons  dying ^Tm^tof^  ^ 
before  the  ist  January  1870,  the  following  was  the^;;^^*^ 
order  in  which  the  different  species  of  debts  were  regards  dejJtha 

,,  ^     *  f       1  X  before  32 « 33 

payable  out  of  legal  assets : —  Vict,  c  46. 

1.  Debts  due  to  the  Crown  by  record  or  specialty  (d). 

2.  Debts  to  which  particular  statutes  give  priority  (e), 
e.g.,  income-tax  (/),  poor-rates  (g). 

3.  Judgments  duly  registered  (A),  and  unregistered 


(h)  Plunket  V.  Peiuon,  2  Atk.  290 ;  Bain  v.  Sadler,  L.  R.  12  Eq.  570  ; 
and  lee  Ashley  v.  A$hUy,  L.  R.  i  Ch.  Dir.  243 ;  4  Ch.  Div.  757. 

(e)  .StaL  32  t  33  Vict,  0.  46.  (ci)  2  Inst.  32. 

(c)  See  17  Geo.  II.,  c.  38,  s.  3 ;  58  Geo.  III.,  c.  73.  »•  '.  2 ;  18  & 
19  Viet.,  c.  63,  a.  23 ;  4  &  5  WiU.  IV.,  c  40,  a.  12 ;  and  Moors  v.  Marriott, 
7  Ch.  Div.  543. 

(/)  Be  W.  /.  Eenley  A  Co,  Limited,  26  W.  R  885. 

ii)  In  re  Booth,  Fisher  v.  Shirtey,  W.  N.  1879,  108. 

(h)  stats.  2  ft  3  Vict.,  c  II ;  18  ft  19  Vict,  c.  15  ;  23  ft  24  Vict.,  c. 
38,  88.  3>  4»  5;  27  ft  28  Vict.,  c  112,  8.  I. 
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judgments,  if  recovered  against  the  personal  represea- 
tatives  {%). 

4.  Eecognisances  and  statutes. 

5.  Debts  by  specialty  contracts,  for  valuable  con^ 
sideration,  whether  the  heir  be,  or  be  not,  bound  (j)\ 
arrears  of  rent  service,  even  though  the  rent  be  re-^ 
served  by  parol,  ranking  equally  with  specialties  (A;). 

6.  Debts  by  simple  contract,  unregistered  judgments 
against  the  deceased  only  ranking  pari  passu  with 
debts  by  simple  contract  (I). 

7.  Voluntary  bonds;  but  if  a  voluntary  bond  had 
been  assigned  for  value,  at  any  rate  in  the  life  of  the 
obUgor,  it  would,  in  the  administration  of  assets,  stand 
on  the  same  footing  as  a  bond  originally  given  for 
value,  that  is  to  say,  in  the  fifth  group  of  debts  (m). 

The  order  of         By  running  together  into  one  and  the  same  group  of 

pavmeJt^f  ^^  debts,  the  debts  comprised  in  the  fifth  and  the  sixth  of 

^eot^out  of  the  above-mentioned  groups,  you  obtain  the  order  in 

Rwets  and  also  which  the  different  species  of  debts  were  always  pay- 

if °  86^)*out^of  able  out  of  equitable  assets ;  and  in  cases  where  the 

Ugai9M»u,     recent  Act  of  1869  lastly  before  mentioned  applies, 

the  order  last  mentioned  is  also  the  order  in  which  the 

different  species  of  debts  are  now  payable  out  of  legal 

assets  also, — the  effect  of  that  Act  (wherever  it  applies) 

being  to  abolish  in  every  administration   action  the 

distinction  between  legcd  and  equitable  assets  (71). 

Executor  may  The  priority  above  specified  is  that  which  is  observed 
creditor'^  whcrc  the  asscts  are  applied  in  a  due  course  of  admini- 
iSholSi  of      stration ;  but  there  is  nothing  to  prevent  an  executor, 

different  — ^ — — ^ — - — — — . 

degrees,— untU 

decree  or  {%)  Re  WUliatna,  L.  R.  15  Eq.  270 ;  In  re  Stubht,  ffanton  t.  Stubbs, 

receiver  or         g  Ch.  Div.  1 54  ;  Smith  v.  Morgan,  5  C.  P.  D.  337. 

ju junction.  ^j)  9  Co.  88  b. 

{k)  Com.  Dig.  Admin.,  c.  2 ;  /»  re  HaUingt,  Shirrtff  y.  Haatinge, 
L.  R.  6  Ch.  Div.  610. 

{I)  Re  Turner,  12  W.  R.  337  ;  23  &  24  VicL,  e.  38;  Kemp  v.  Wad- 
dingham,  L.  R  I  Q.  B.  355. 

(m)  Ramtden  v.  Jackson,  i  Atk.  294 ;  Payne  v.  Mortimer,  4  De  G. 
&  J.  447.  (n)  Job  V.  Job,  UK  6  Ch.  Div.  562. 
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even  to  the  present  day,  paying  one  creditor  (although  'pSS  /  /  6  y-J  ^ 
of  an  inferior  degree)  before  any  other  creditor  (although 
of  a  superior  degree),  or  even  paying  a  statute-barred 
debt  (0), — at  least  at  any  time  before  decree  in  an 
administration  action,  when  no  receiver  of  the  estate 
has  been  appointed  or  injunction  obtained  (p).  In 
order  to  prevent  such  preferential  payment,  it  is  neces- 
sary either  to  obtain  an  injunction  or  the  appointment 
of  a  receiver  in  the  action  before  decree,  or  else  to 
obtain  a  speedy  consent  decree  for  administration  (5). 

It  is  not  worth  while  to  enumerate  all  the  varieties  i.  Legal  «•- 
of  legal  assets ;  but  it  may  be  usefully  noticed  here,  J^tio'^f.'^™*' 
that  lands  not  charped  with  the  payment  of  debts 
were  for  the  first  time  made  liable  at  all  in  an  admini- 
stration action  for  the  payment  of  debts  generally 
in  1833,  and  were  made  legal  assets,  although  to 
be  administered  only  in  equity,  by  the  statute  3  & 
4  WilL  rV.,  c.  104,  which  extended  to  deceased  non- 
traders,  the  remedy  given  in  1 807  by  the  statute 
47  Geo.  Ill,  a  74,  against  deceased  traders.  The 
statute  3  &  4  Will.  IV.,  c.  104,  enacts  that  the  real 
estate  of  a  deceased  person,  **  which  he  shall  not  by 
his  last  will  have  charged  with,  or  devised  subject  to, 
the  payment  of  his  debts,  shall  be  administered  in 
courts  of  tQuitj/^  for  the  payment  of  the  just  debts  of 
such  person,  as  well  debts  due  on  simple  contract,  as 
on  specialty**  But  the  Act  preserved  the  rights  of 
creditors  by  specialty  in  which  the  heirs  were  bound 
as  regarded  estates  devolving  by  descent ;  and  the  Act 
also  further  provided  that,  in  the  administration  of 
real  estate  made  liable  by  the  Act,  such  last-mentioned 
creditors  should  be  paid  in  full  in  priority  to  simple 
contract  creditors  and  creditors  by  specialty  in  which 

(0)  In  re  Greaves,  Bray  v,  Tojkld,  18  Ch.  Dir.  J51. 
(p)  Darston  t.  Lard  Orford,  Preo.  Ch.  188  ;  In  re  Raddiffe,  7  Ch. 
Div.  733. 

(9)  In  re  StubVs  Estate,  Sanson  v.  Stithbs,  8  Ch.  Dir.  154. 

R 
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the  heirs  were  not  bound.  But  the  Act  of  1 869  (where 
it  applies)  has  clearly  abolished  the  priority  that  was 
preserved  by  the  Act  3  &  4  Will.  IV.,  c.  104,  as 
between  at  least  these  different  species  of  creditors 
themselves.  It  may  also  be  noticed  that  estates  'pur 
autre  vie  are  likewise  legai  assets,  although  the  executor 
may  have  to  go  into  a  court  of  equity  in  order  to 
obtain  them  (r) ;  also,  that  the  equity  of  redemption  of 
a  sum  of  money  charged  on  land  (s)  and  also  of  lease- 
holds, is  legal  assets  in  the  hands  of  the  executor. 

II.  Equitable        HquUdble  assets  are  of  two  kinds,  viz, : — 

assets, — 
varieties  of. 

Either  (i.)  Equitable  assets  which  are  so  by  virtue 
of  their  own  nature  and  character.  They  are  not 
attainable  by  the  executor  virttUe  ojffwii,  and  are  not 
chargeable  against  the  executor  in  an  action  at  law 
by  a  creditor ;  or  rather  they  were  not  so  chargeable 
prior  to  the  Judicature  Acts,  1873-75  ;  but,5emJfe,  the 
executor  would  now  be  chargeable  with  them  even 
at  law. 

Or  (2.)  Equitable  assets  which  are  so  created  by 
the  act  of  the  testator,  e.^.,  by  charging  or  devising  his 
land  for  the  payment  of  his  debts. 

I.  Equitable  I-  Equitable  assets  which  are  so  by  the  nature 
tareof*pro*  *^^  character  of  the  property,  and  which  are  not 
perty  itself,—  attaiuable  by  the  executor,  virtvie  officii,  consist  of  the 

enumeration      «  i,       .  ^.  . 

of.  following  properties,  viz. : — 

(a.)  Property  {^)  Property  over  which  the  testator  has  exer- 
*^int«f in^     cised  a  general  power  of  appointment  is    equitable 

exercise  of         aSSCtS  (^). 
general  power. 

(r)  Christy  v.  Courtenay,  26  Beav.  14a 

(«)  Cook  7.  Qregton,  3  Drew.  547 ;  MuUow  y.  MuUow,  4  De  G.  &  J. 
539  >  Wnris.  on  Assets,  6. 
(0  Pardo  Y.  Bingham,  L.  R.  6  £q.  485. 
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(&.)  The  separate  estate  of  a  married  woman  is  ad-  (&.)  Separate 
ministered  as  equitable  assets,  all  her  creditors  being  ri|JS*^oma^.^" 
paid  pari  passu,  because  it  is  only  through  a  court  of 
equity  that  they  can  make  her  separate  property  avail- 
able (u).  Such  property  has,  in  fact  (or  at  least  prior 
to  the  Judicature  Acts,  1873-75,  had,  in  fact),  no  ex- 
istence in  the  view  of  a  court  of  common  law,  unless 
so  far  as  regards  statutory  separate  estate. 

2.  The  second  kind  of  equitable  assets  is  that  2.  Equitable 
created  by  the  act  of  the  testator  charging  or  devising  ^^^tJ^l. 
his  land  for  the  payment  of  his  debts  (v),  enumeration 

Besides  a  great  difiference  in  the  order  of  adniinis-  Charge  of 
tration  (w),  to  be  hereafter  noticed,  there  is  an  impor-  g^£ed  from 
tant  distinction  between  an  express  devise  of  lands  on  *""*• 
trust  for  the  payment  of  debts,  and  a  mere  charge  of  ^jtcO-R^OL*/ *v^ 
debts  upon  the  lands.     When  a  trust  of  lands  is  created,  »  *       ' 

the  conscience  of  the  trustee  is  affected ;  the  creditor 
is  put  under  his  care,  and  it  becomes  the  special  duty 
of  the  trustee  to  look  after  him ;  and  it  has  always  in  a  trust  for 
been  the  rule  of  equity,  and  under   the  Judicature  SebS,^afM6  of 
Act>   1873,  sect.    25,  sub-sect.  2,  it  is  now  a  rule  *»™® '^^^  ^*'- 
in  all  the  courts,  that  as  between  an  express  trustee 
and  his  cestui  que  ti^ust,  no  length  of  time  is  a  bar  {x). 
But  if  the  creditora  have  merely  a  charge  upon  the  in  a  charge, 
lands  in  their  favour,  they  must  look  after  themselves,  ^^^^^^ 
for  otherwise  they  would  have  been  barred  after  twenty  i*p»e  of  time, 
years  by  the  statute  of  limitations,  3  &  4  Will.  IV.,  c. 
27,  s.  40  (y),  and  they  would  now  be  barred  after 

(«)  Bruerev,  Pembet-ton,  cited  as  ^non.,  18  Ves.  258  ;  Owena  v,  Dick- 
enton,  Cr.  &  Ph.  48,  53  ;  Murray  v.  Barlee,  3  My.  &  K.  209 ;  In  re 
Poole's  Cate^  Thompson  v.  Bennett,  L.  K.  6  Ch.  Div.  739. 

(r)  3  &  4  Will.  IV.,  c  104. 

(tr)  Barmood  v.  Oglander,  8  Ves.  124. 

(x)  Hughes  v.  Wynne,  Turn.  &  Russ,  309  ;  T<nonshend  v.  TowMthtnd, 
I  Cox.  29,  34 ;  3  &  4  Will.  IV.,  c.  27,  8.  25  ;  36  &  37  Vict,  c.  66, 
B.  25,  §  2. 

{y)  Jticquet  v.  Jacquet,  27  Beav.  332  ;  but  see  Real  Property  Limi- 
tation Act,  1874  (37  &  38  Vict.,  0,  57,  B,  8),  reducing  the  twenty  years 
to  twelve. 
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twelve  years  by  the  present  Real  Property  Limitations 
Act.  But  note,  that  if  a  testator  bequeath  his  personal 
estate  upon  an  express  trust  for  the  payment  of  his 
debts,  the  statutes  of  limitation  still  run  against  the 
creditors, — ^the  reason  being  that  such  a  bequest  is  in 
effect  inoperative,  seeing  that  the  personal  estate  is,  by 
law,  primarily  liable  to  the  payment  of  the  debts,  and 
the  testator,  by  professing  to  create  a  trust  of  it  for  that 
purpose,  does  nothing,  or  merely  does  that  which  the 
law  has  already  done  (z).  But  note  also,  that  a  trust 
of  personal  estate,  even  for  payment  of  debts,  when  the 
trust  is  created  hj^^Bed  (and  not  by  vnU),  is  an  effectual 
express  trust,  against  which  length  of  time  is  no  bar. 

Whaiunovntt  In  Order  to  prevent  the  injustice  which,  previously 
d^eu?*^'''  to  the  statute  3  &  4  Will  IV.,  c.  104,  many  times 
resulted  to  creditors  in  consequence  of  a  testator  not 
having  charged  his  debts  upon  his  real  estate,  courts  of 
equity,  by  straining  a  little  the  ordinary  rules  of  con- 
struction, laid  it  down  as  a  rule  in  this  class  of  cases, 
that  a  mere  jpngral  direction  by  a  testator  that  his 
A  gener*T  debts  should  be  paid  effectually  chained  them  on  his 
tMtatOTfw  ^^  estate;  and  such  rule  of  construction  is  still  in 
practice  in  the  courts,  notwithstanding  that  the  original 
occasion  for  it  has  either  ceased  altogether  or  been 
minimised.  Thus,  in  Zegh  v.  Earl  of  Warrington  (a), 
a  testator  commenced  a  will  thus : — "  As  to  my  worldly 
estate,  I  give  and  dispose  thereof  in  manner  following : 
(that  is  to  say),  Imprimis,  I  will  that  all  my  debts 
which  I  shall  owe  at  the  time  of  my  decease  be  dis- 
charged and  paid  out  of  my  estate ; "  and  he  then  dis- 
posed of  his  real  and  personal  estate,  charging  the 
former  with  an  annuity.  The  House  of  Lords,  affirming 
a  decree  of  Lord  King,  held  the  real  estate  to  be  charged 
with  the  debts.    And  it  is  not  necessary  that  such  ex- 

{z)  Scm  V.  Jon€$y  4  CI.  &  Fin.  382  ;  and  see  3  &  4  Will.  IV.,  c.  27, 
B.  4a 

(a)  I  Bro.  P.  CToml.  ed.  511. 


i*  debU. 
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pressions  as  "  Imprimis  "  Bhould  be  at  the  beginning  of 
the  will ;  for,  as  observed  by  Shadwell,  V.C,  in  Orams 
V.  Orave^  (6), "  if  a  testator  directs  his  debts  to  be  paid, 
is  it  not  in  efifect  a  direction  that  his  debts  shall  be 
paid  in  the  first  instance  V 

There  are,  however,  certain  exceptions  to  this  general  EzceptionB. 
rule,  viz. : — 

1st,  Where  the  testator,  after  a  general  direction  for  i.  Where  tes- 
the  payment  of  his  debts,  has  specified  a  particular  J^^ia^'J^ 
fund  for  the  purpose ;  "  because  the  general  charge  by  f^*f^ 
implication  is  controlled  by  the  specific  charge  made  ment  of  debts, 
in  the  subsequent  part  of  the  will "  (c). 

2d,  Where  the  debts  are  directed  to  be  paid  by  the  a.  Where  exe- 
executors,  who  are  not  at  the  same  time  devisees  of  the  bS^"i£o*^ 
real  estate  {d) ;  for,  in  that  case,  it  will  be  presumed  ^f ^^5'^" 
that  the  debts  are  to  be  paid  exclusively  out  of  the  the  debta. 
assets  which  come  to  them  as  executors. 

A  direction  to  raise  money  for  payment  of  debts  out  Debts  to  be 
of  rents  and  profits  of  real  estate  will  authorise  the  ^^^^^^ 
sale  or  mortgage  of  the  estate  for  that  purpose  (e).        profits. 

Where  a  person  has  a  direct  lien  upon  the  lands  as  Lien  on  land 
mortgagee  or  otherwise,  his  right  of  priority  will  not  2^*^^^^^,^ 
be  affected  by  any  such  general  charge  of  debts  (/) ;  d®^*"* 
and  it  is  to  be  here  observed  that  neither  debts  by 
specialty,  in  which  the  heirs  are  bound,  nor  simple  Neither  spe- 
contract  debts,  even  since  3  &  4  Will.  IV.,  a    1 04,  slmpL'wm- 
constitute  a  lien  or  charge  upon  the  land  (g),  ^®*  Hen*on 

—  the  lands. 

(b)  8  Sim.  55. 

(c)  Thomas  v.  Britndl,  2  Ves.  Sr.  313  ;  Priu  v.  Norths  I  Ph.  85. 
{d)  Cook  V.  Dayuon,  3  De  Q.  F.  &  J.  127  ;  Fvnck  ▼.  HaUtniey,  3 

Bus.  345  fi. 

{€)  BooUe  y.  BlundtU,  i  Mer.  232 ;  MeUsalft  ▼.  iTvte^ifison,  L.  R.  I 
Cb.  Div.  591  ;  In  re  Brooke,  Brooke  v.  Rooke,  L.  R.  3  Ch.  Diy.  63P ; 
and  see  ChUd  A  Co.  v.  ThoHey,  16  Ch.  Div.  151. 

(/)  Child  V.  SUphene,  I  Vem.  loi,  103. 

Ig)  Morley  ▼.  MorUy,  5  De  G.  H.  &  G.  6x0 ;  Carter  v.  Saunders, 
2  Drew.  248  ;  Kinderley  v.  Jervie,  22  Beav.  I« 
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Adminiatrft- 
tion  under  the 
Judicature 
Act,  1875 
(38*39  "Vict, 
0.  77\  B.  10. 


Rights  of  se- 
curod  credi- 
tors. 


By  the  Supreme  Court  of  Judicature  Act,  1 875,  it  is 
enacted  that  "  in  the  administration  by  the  court  of 
the  assets  of  any  person  who  may  die  after  the  com- 
mencement of  this  Act  (A),  arid  whose  estate  may  prove 
to  be  insufficient  for  the  payment  infvll  of  his  debts  and 
liabilities,  and  in  the  winding  up  of  any  company 
under  the  Companies'  Acts,  1862  and  1867,  whose  assets 
may  prove  to  be  insuflScient  for  the  payment  of  its 
debts  and  liabilities  and  the  costs  of  winding  up,  the 
same  rules  shall  prevail  and  be  observed  as  to  the  re- 
spective  rights  of  secured  and  unsecured  creditors,  and  as 
to  debts  and  liabilities  provable,  and  as  to  the  valuation 
of  annuities  and  future  and  contingent  liabilities  re- 
spectively, as  may  be  in  force  for  the  time  being  under 
the  law  of  bankruptcy  with  respect  to  the  estates  of 
persons  adjudged  bankrupt" 

In  bankruptcy,  a  secured  creditor  may  either, — 
( I .)  Eest  on  his  security  and  compel  the  trustee  to  redeem 
him,  or  (2.)  may  realise  his  security,  or  apply  to  have 
it  realised  under  the  direction  of  the  court  (i) ;  and  in 
the  event  of  the  security  proving  deficient,  he  can  prove 
for  the  deficiency  only.  The  former  rule  in  equity  was, 
that  the  creditor  might,  in  addition  to  his  rights  under 
his  security,  prove  for  the  whole  amount  of  his  debt 
against  the  general  estate  (/). 

^^c^atA  -^  landlord,  in  respect  of  his  arrears  of  rent,  is  not 

who*ar"*imd    ^^  ^^'^  winding  up  of  companies)  a  secured  creditor 

whoare'not.     within  the  meaning  either  of  the  Bankruptcy  Act, 

1869,  or  of  the  Judicature  Act,  1875  (A) ;  but  a  judg- 

(A)  Shenoen  v.  Sdkirk,  12  Ch.  Div.  68,  disapproving  ffiUon  v.  Jone$, 
9  Ch.  Div.  620. 

(»)  Robson on  Bankruptcy, 277  ;  Inn  Snehe A  Co,,  L.  R.  i  Ch. DiT. 
48.  And  see  Ex  parte  Bagthawt,  in  re  Ker,  13  Ch.  Div.  304 ;  Ex  parte 
Newtan,  ex  parte  Oriffin,  in  re  Btinyard,  16  Ch.  Div.  330 ;  WULiame  v. 
Hopkins,  18  Ch.  Div.  370 ;  Couldery  v.  Bartrum,  19  Ch.  Div.  394. 

U)  £dlock*$  Cote,  L.  R.  3  Ch.  App.  769. 

{k)  In  re  Coal  Consumere*  Co.,  ex  parte  ffughet,  25  W,  R.  300 ;  In  re 
Printing  and  Numerical  Co.,  8  Ch.  Div.  535  ;  In  re  Bridgewater  Engine 
Co.,  12  Ch.  Div.  181 ;  Thomat  v.  Patent  Lionite  Co,,  17  Ch.  Div.  25a 
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ment  creditor  who  has  obtainec^  a  grftT^if^^iftp.  f\Tc\(^j>  is  a 
secured  creditor  (/) ;  also,  a  judgment  creditor  who  has 
obtained  the  appointment^  a  receiver  in  an  action  for 
administration  commenced^y  him  (m) ;  and  likewise 
the  holder  of  a  bill  of  sale,  although  unregistered  (n). 

The  precise  effect  of  the  loth  section  of  the  Judica-  Bankruptcy 
ture  Act,  1875,  has  been,  and  to  some  extent  still  is,  a  ftir  mtrodooed 
matter  of  doubt.  Its  apparent  intention  was  to  introduce  jjitio^fin- 
the  rule  of  bankuptcy  as  regards  secured  and  unsecured  «oivente8tatet. 
creditors  ;  and  so  far  its  meaning,  as  above  expounded, 
is  comparatively  free  from  doubt.     But  the  section  also 
extends  to  the  ''  d^bts  and^  liabilities  provable,"  and  to 
the  valuation  of  contingfiaUi^bilities/'  &c.;  and  it  is 
over  these  words  that  the  doubt  arises  regarding  the 
true  constructioiiof  the  section.    It  has  been  held  that 
the  rule  in  bankruptcy  giving  local  rates  priority  over 
the  other  debts  of  the  bankrupt  does  not  apply  in  the 
winding  up  of  a  company  (0),  and  therefore,  sembUy  jjyQt 
in^an  administration  of  assets ;  also,  that  the  rule  in 
bankruptcy  avoiding  executions  for  ;^  50  or  over,  when 
the  sheriff  has  notice  within  fourteen  days  after  the 
levy,  does  not  apply  to  the  winding  up  of  a  company>l 
( j?) ;  also,  that  the  doctrine  of  bankruptcy  regarding 
reputed  ownership  does  not  apply  to  a  winding  up  (j^yi 
And  although  it  has  been  held  that  in  bankruptcy  all 
debts,  including  even  voluntary  bonds  (r),  are  now  pay- 
able pari  passu,  oth^  than  and  except  of  course  crown 
debts  to  which  the  Bankruptcy  Act,  1 8  69,  does  not  apply 


©  ExparU  Jotdyne,  in  re  Watt,  8  Ch.  Div.  327. 

(m)  Ex  parte  EvanSj  m  re  Evane,  13  Ch.  Div.  252. 

(n)  In  re  Knott,  7  Ch,  Div.  549  n. ;  Tadman  v.  D*Epineuil,  20  Ch. 
DiT.  217. 

(0)  In  re  Albion  Steel  and  Wire  Co.,  7  Ch.  Div.  547. 

(p)  In  re  Richards  dfe  Cb.,  1 1  Ch.  Div.  676 ;  Witkemtea  Briek  Worke 
Co,,  16  Ch.  Div.  337,  overruling  In  re  Printing  and  Numerical  Co,,  8  Ch. 
Div.  535  ;  but  see  In  re  Vron  CoUiery  Co.,  20  Ch.  Div.  442. 

{q)  In  re  CrumUn  Viaduct  Works  Co.,  ii  Ch.  Div.  755;  and  see 
Moor  V.  Anglo- Italian  Bank,  10  Ch.  Div.  681. 

(r)  Ex  parte  Patinger,  t«  re  Stewart,  8  Ch.  Div,  621. 
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(a),  and  other  than  and  except  debts  which  are  by  the 
Bankruptcy  Act,  1869,  expressly  assigned  a  priority, 
yet  it  has  also  been  held  tjiat  the  priority  which  a 
judgment  creditor  was  entitled  to  in  the  administration 
of  the  assets  of  a  deceased  person  under  a  decree  in  an 
administration  suit  is  not  affected  by  the  loth  section 
of  the  Judicature  Act,  1875,  whether  the  judgment  is 
registered  or  not  (t).  On  the  other  hand,  it  has  been 
held  that  the  rule  in  bankruptcy  that  servants'  wages 
shall  be  paid  in  priority  to  all  other  debts  is  by  the 
joth  section  extended  to  the  winding  up  of  a  company 
(u),  and  therefore  also,  senMe,  to  an  administration  of 
an  insolvent  estate  in  the  Court  of  Chancery ;  and  the 
rule  for  the  valuation  of  contingent  liabilities  does 
undoubtedly  apply  (t;) ;  also,  in  the  administration  of 
an  insolvent  estate  to  which  the  Judicature  Act,  1875, 
applies,  a  creditor  on  the  estate  whose  debt  bears  in- 
terest is  not  entitled  to  interest  up  to  the  day  of  pay- 
ment, but  only  to  the  date  of  the  judgment  for  admini- 
stration, which,  by  virtue  of  the  loth  section  of  the 
Act,  is  equivalent  to  the  adjudication  in  bankruptcy 
{w) ;  also,  so  long  as  there  are  assets,  creditors  may 
come  in  and  prove,  not  disturbing  any  prior  dividend, 
|l  in  administration  as  in  bankruptcy  (x) ;  and  there  is 
the  like  distinction  in  administrations  as  in  bankruptcy 
between  the  principal  administration  of  assets  and  the 
administrations  ancillary  thereto  in  foreign  countries 

Legatees  post-       The  maxim  "equaUty  is  equity"  is  not  extended  to 

SS^rl        legatees  jointly  with  creditors.     Thus,  although  land 

may  be  devised  in  trust  for,  or  charged  with  the  pay- 

(#)  Ex  parte  P.3f,,  in  re  Benham^  lo  Ch.  Div.  595 ;  In  re  Maggi, 
Winehoute  v.  Winehouse,  20  Ch.  Dit.  545. 
{p)  Smith  V.  Morgan,  5  C.  P.  Div.  337. 
(tt)  In  re  Auociatwn  of  Latid  Financiers,  16  Ch.  Div.  373. 
(r)  Jn  re  Bridges,  BUI  y.  Bridges,  17  Ch.  Div.  342. 
(w)  In  re  Summers,  BosweU  v.  Ourneg,  13  Ch.  Div.  136. 
(«)  In  re  MeUalfe,  Hicks  v.  May,  13  Ch.  Div.  236. 
{if,  jSames  v.  Bacon,  16  Ch.  Div.  407  ;  on  app.  18  Ch.  Div.  347. 
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ment  of  debts  and  I^acies,  the  debts  will  in  all  cases 
have  precedence  of  the  legacies,  on  the  ground  that  a 
man  must  first  do  what  is  just  before  he  attempts  what 
is  generous.  On  the  other  hand,  legatees  and  de- 
visees, as  being  express  objects  of  a  testator's  gene- 
rosity or  bounty,  are  respectively  preferred  to  the  next 
of  kin  and  to  the  heir-at-law  ^of  the  testator;  and 
among  legatees,  residuary  legatees  are  considered  the 
least  objects  of  such  express  generosity,  although  it  is 
otherwise  with  residuary  devisees,  for  these  latter  rank 
on  the^  same  level  as  other  devisees  (z),  (j^ca*^  ^  ^^\M/^^iy^ 

From  these  and  suoh-like  coiisiderations  the  courts  9^?J^^  *^® 
have  established  in  the  administration  of   assets  the  debts  of  the 
foUowing  order  in  the  IjabiUty  to  debts  of  the  different  ^^l^"" 
properties  (but  as  between  such  properties  themselves  v!!?****'^'"""k 
only)  belonging  to  the  testator  at  the  time  of  his  properties 
decease,  that  is  to  say,^ —  Sni^^^*' 

1.  The  general  personal  estate  not  bequeatJied  at/  ^^-A^ 
all  or  by  way  of  residue  only. 

2.  Real  estate  devised  for  the  pajrment  of  debts.       ^  ^-^r^y 

3.  Real  estate  descended.  /^^-K^z-w-iK^^v^^-^i^y^  i       ,, 

4.  Seal  estate  devised  specifically  or  by  way  of  ,^ 
residue,  and  being  at  the  same  time  charged  with  the  . 
payment  of  debts.                                                              ^  •         Ta^«**a« 

5.  General  pecuniary  legacies,  including  annuities,        ^      '      ^ 
and  including  also  demonstrative  legacies  which  have   ^ '    '^^^•'*'*^      "* 
become  general.  .  n  ,    l^i^^. 

6.  Specific  legacies  (including  demonstrative  legacies^ 
that  have  remained   demonstrative)   and  real   estate 
devised   specifically  or  by  way  of  residue,  and   not 
being  at  the  same  time  charged  with  debts, 

7.  Personalty  or  realty  subject  to  a  general  power 
of  appointment,  and  which  power  has  been  actually 

(f)  Waiker  v.  Meager,  2  P.  W.  551 ;  Kidney  v.  CousmaJcer,  12  Ves. 
154;  Hooper  v.  Smart,  L.  R.  I  Ch.  Div.  90 ;  Roper  v.  Boper,  L.  R.  3 
Ch.  Div.  714. 
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exercised  by  deed  (in  favour  of   volunteers)  or   by 
wUl  (a). 

8.  Paraphernalia  of  widow. 

I.  Thegenenii      <•  ^^^  general  personal  estate,  not  bequeathed  at 

nSte  —  ri-     *^*  ^^  ^y  ^*y  ^*  residue  only,  and  which  is  in  general 

mary  lubiiity  legal  assets,  is  first  liable.      But  of  course  the  testator 

may  have  exonerated  it  from  its  primary  liability,  and 

such  exoneration  may  be  either  express  or  implied. 

Question,-//  Thus,  if  the  testator  has  appropriated  any  specific  part 

»fcM*the^^V-   of  h^8  personal  estate  for  thp  payment  of  his  debts, 

•oiudty?         and  has  also  disposed  of  his  general  residuary  personal 

jj.l^   pstate^  the  part  so  appropriated  will  be  primarily  liable 

j\  y      to   the  payment  of  the  debts  in  exoneration  of  the 

prener^  jpsiduarv  estate.     It  requires,  however,  very 

clear  language  on  the  part  of  the  testator  to  exonerate 

his  general  personal  estate  from  its  primary  liability 

to  the  payment  of  his  debts;  and  to  do  this  at  the 

expense  of  the  real  estate,  he  must  show  an  intention 

not  only  to  charge  his  real  estate  with  his  debts,  but 

__       also  to  exonerate  his  personal  estate  therefrom.     Thus 

There  mast     neither  a  general  charge  of  the  debts  upon  the  real 

ShMg?of  the^  estate,  nor  an  express  trust  created  by  the  testator  for 

pewonaity  and  the  payment  of  his  debts  out  of  his  real  estate,  or  any 

realty.  part  thereof  (&),  will  be  sufiicient  to  exonerate  the 

personal  estate  from  its  primary  liability  to  pay  them. 

^^  But  if  the  personal  estate  be  given  to  some  legatee,  and 

more  particularly  if  the  articles  given  be  specifically 

mentioned,  the  indication  thus  afforded  of  the  testator^s 

wish  that  the  personalty  shall  come  clear  to  the  legatee, 

will,  if  coupled  with  an  express  trust  for  payment  of 

the  funeral  and  testamentary  expenses  or  of  the  debts 

out  of  the  real  estate,  be  sufficient  to  exonerate  the 

personalty  (c).     On  the  other  hand,  if  the  personalty  be 


{a)  In  re  Van  ffagm,  Spwling  v.  Rochfort,  i6  Ch.  Div.  1 8. 
(6)  Tower  v.  Bouty  i8  Ves.  132  ;  CoUiar,  Robim,  i  De  Q.  &  Sm.  131  ; 
Brydget  v.  Phillipi,  6  Vea.  570. 

(c)  Ortene  v.  Or^me,  4  Mad.  148  ;  Lanee  y.  Aglionhy^  27  BeaT.  65. 
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simply  given  to  the  executor,  or  if  the  gift  be  merely 
of  the  residue  of  the  personal  estate,  the  personal 
estate  will  not  be  exempt  (d).  In  short,  an  intention 
must  appear  to  give  the  personal  estate  as  a  specific 
legacy  to  the  legatee ;  and  if  this  be  the  case,  it  will 
be  exempt,  and  will  be  removed  to  that  distant  rank 
in  point  of  liability  in  which  all  specific  devises  and 
bequests  are  held  to  stand  (e). 

By  Locke  King's  Act  (/),  the  rule  that  the  person-  Exoneration 
alty  of  a  testator  is  the  primary  fund  for  the  payment  ^^l^e^^""' 
of  his  debts  was  broken  in  upon  with  respect  to  mort-  J*??' ™*^'^**^" 
gage  debts.     This  Act  enacts,  that  "  when  any  person  Byijiisvict., 
shall,  after  the  passing  of  the  Act,  die  seised  of  or  xing^s  Act),* 
entitled  to  any  estate  or  interest  in  any  land  or  other  ™2[Jf**5? 
hereditaments,  which  shalC^t  the  time  of  his  death,  be  manly  Uabie.       ♦ 
charged  with  the  payment  of  any  sum  or   sums  of 
money  by  way  of  mortgage,  and  such  person  shall  not 
by  his  will,  or  deed,  or  other  document,  have  signified  ^ 

any  contrary  or  other  intention^  the  heir  or  devisee. to  J^O^r'^^^^^^^ 
whom  such  lands  or  hereditaments  shall  descend  or  ,\  JCla»^4^0^^ 
be  devised,  shall  not  be  entitled  tonave  the  mortgage  ^^  iu^t^^^'h 
debt  discharged  or  satisfied  out  of  the  personal  estate, 
or  any  other  real  estate  of  such  person ;  but  the  lands 
or  hereditaments  so  charged  shall,  as  "between  tlie  diffe- 
rent persons  claiming  (g)  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  shall  be  charged, 
every  part  thereof,  according  to  its  value,  bearing  a 
proportionate  part  of  the  mortgage  debts  charged  on 
the  whole  thereof."  The  Act  is  not,  of  course,  to  pre- 
judice the  mortgagee's  right  to  payment  out  of  the 
personal  estate ;  but  the  Act,  unless  excluded,  applies 
to  every  person  claiming  under  a  will,  deed,  or  docu- 
ment dated  on  or  after  the  ist  of  January  1855. 

(d)  AUridge  v.  WdUiCOurt,  I  Ball.  &  B.  312. 

(e)  Wms.  on  Assets,  181.  (/)  17  &  18  Vict,  c.  113. 
{g)  Daere  v.  Patrieksorif  1  Dr.  &  Sm.  186. 
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It  is  proposed  briefly  to  consider — 

I.  The  law  applicable  to  cases  not  within  the  statute. 

II.  The  effect  and  construction  of  the  statute. 

I.  The  law  applicable  to  cases  not  within  the  statute. 

(a.)  Personalty      (o.)  The  heir  and  also  the  devisee  weie  primd  facie 

FuSie^nieM    entitled   to  have  the  descended  and  devised   realty 

""tT^^e^ied  ®xo°®^^^  f^^°^  ^^®  mortgage  debt,  and  to  have  that 

cum  onere,  or   debt  paid  out  of  the  pcTSoual  estate.    If^  therefore,  the 

eS^wfted.     iiebt  had  been  contracted  bv  tl^e  deceased  person  him> 

sedf^  the  personalty  was  the  primary  funci  for  its  payment, 

the  reason  being  that  the  personal  estate  was  swelled 

by  the  mortgage  money  at  the  expense  of  the  realty, 

just  as  mu(di  as  the  realty  is  now  to  be  swelled  at 

the  expense  of  the  personalty.     What  went  into  the 

deceased's  personal  pocket  should  also  come  out  of 

same.     Of  course,  however,  even  under  the  old  law, 

the  mortgaged  estate  might  have  been  devised  cum  onere, 

or  the  personal  estate  might  have  been  exempted  by 

express  words,  or  by  necessary  implication  (A),  in  either 

of  which  cases  the  mortgaged  lands  would  have  borne 

the  burden  of  the  mortgage  debt 

(6.)  Mortga^d  (&.)  If  the  mortgage  debt  was  not  the  personal  debt 
m^i^d^'  ^^  ^^®  deceased  devisor  or  ancestor,  but  the  debt  of  a 
when  mort-  previous  owncr  of  the  mortgaged  estate,  in  other  words, 
ancesind  debt,  if  the  mortgage  debt  was  an  ancestral  mortgs^e,  the 
mortgaged  estate  was  the  primary,  and  the  personalty 
was  only  the  collateral,  fund  for  its  payment ;  conse- 
Unicss  it  be  quently  the  devisee  or  heir-at-law,  as  the  case  might 
adopted  as  a    ^  would,  as  a  general  rule,  take  the  devised  or  de- 

personal  debt.        '  '  r,     ,      ,        ,  .    ,  ^     i         _j. 

scended  estate  with  the  burden  of  the  ancestral  mortgage 
on  it,  and  would  not  be  entitled  to  call  upon  the  per- 
sonal estate  for  exoneration.     But  if  the  ancestor  or 


Beav 


)  DavU  y.  Buthf  4  Bligb,  K.  S.  305';   Tounuend  v.  Mottyn,  26 
.  72,  76  ;  Newhoute  v.  Smith,  2  Sm.  &;  Gifil  344.    . 
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devisor  bad  adopted  the  debt  as  his  own  personal  debt, 
the  ordinary  rule  applied  (i),  and  the  mortgaged  estate 
was  in  that  case  entitled  to  complete  exoneration  at 
the  expense  of  the  personal  estate. 

As  to  what  acts  did  or  did  not  amonnt  to  an  adoption 
of  the  mortgage  debt  by  the  owner  of  the  estate,  so  as 
to  make  the  personalty  primarily  liable  to  discharge  it, 
the  reader  is  referred  to  the  cases  cited  below  (/).  ^^ 

II.  The  effect  and  construction  of  the  statute. 


(a.)  It  seems  that  copyholds  as  well  as  freeholds  are  CopyhoicU 
within  its  provisions;  but  it  was  thought  doubtful ^^^TJJ^^^^^^^^ 
whether  leaseholds  were  so,  for  the  words  of  the  Act  ■*»*«*«;  9^^^"^ 
are,  "  The  heir  or  devisee  to  whom  such  lands  or  here-  holds, 
ditaments  shall  descend  or  he  devised'*  (k) — and  these 
words  were  inapplicable  to  leasehold  hereditaments. 
Eventually  it  was  decided  that  the  Act  did  not  apply 
to  leasehold  hereditaments    (/),   and  accordingly  an 
amending  Act  (m)  has  been  passed  for  the  purpose  of 
bringing   leaseholds  within   it      The  amending  Act 
applies  to  any  testator  or  intestate  dying  after  the  Leaaehoids  are 
3 1st  December  1877  seised  or  poggesged  of  or  entitled  Imlndi^g  Act. 
to  any  lands  or  other  hereditaments,  of  whatever^  tenure,  ^^77- 
which  shall  at  the  time  of  his  death  be  charged  with  any 
mortgage  or  equitable  charge,  or  with  any  lien  for  unpaid 
purchase-money ;  and  the  devisee  or  legatee  or  heir 
shall  not  be  entitled  to  have  such  sum  discharged  out 
of  any  other  estate  of  the  testator  or  intestate  unless, 


(t)  Scott  ▼.  Beecher,  5  Mad.  96. 

0)  Evelyn,  v.  Evdyn  2  P.  Wnii.  659 ;  ffedget  v.  HtdgtM,  5  De  O. 
k  Sm.  330;  Bagot  v.  Bagot,  13  W.  K.  169 ;  Swainton  t.  Swainson,  6 
De  Q.  M.  &  Q.  648;  BMid  Y.  JSngUnd,  2  K.  &  J.  44  ;  Loomnare  v. 
EnapmaUj  Kay,  123. 

{k)  Piper  V.  Piptr,  I  J.  ft  H.  91. 

(Q  Solomon  Y.  Solomon,  33  L.  J.  Ch.  473 ;  In  re  Wormdey^t  Edate, 
HiU  V.  WvrvMity,  L.  R.  4  Ch.  DiY.  665. 

(m)  40  &  41  Vict.,  c.  34. 
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in  the  case  of  a  testator,  he  shall  have  signified  a  con- 
trary intention. 


Act  ref en 
only  to  tpeoi- 
fied  ohargea. 


Vendor's  lien 
under  30  &  31 
Vict.,  c.  69, 
and  under 
40  &  41  Vict., 
c  34. 


(6.)  The  words  "  sums  by  way  of  mortgage,"  occur- 
ring in  the  principal  Act,  have  been  held  to  apply  only 
to  a  defined  or  specified  charge  on  a  specified  estate  (n). 
The  principal  Act  was  held  to  be  applicable  also  to  an 
equitable  mortgage  of  freeholds  by  deposit  of  title-deeds 
and  memorandum  (o).  But  it  was  held  that  the  Act 
did  not  apply  to  a  vendor's  lien  for  unpaid  purchase- 
money  (p),  consequently  an  amending  Act,  30  &  31 
Vict.,  c.  69,  s.  2,  was  passed,  whereby  it  is  enacted 
that  the  word  "  mortgage  "  in  the  principal  Act  shall 
be  deemed  to  extend  to  any  lien  for  unpaid  purchase- 
money  on  any  lands  or  hereditaments  purchased  by  a 
testator.  The  case  of  a  purchaser  who  dies  intestcUe 
(by  what  appears  to  be  a  curious  oversight)  is  not, 
g^uoad  this  matter  of  lien,  within  the  amending  Act  (q) ; 
but  under  the  further  Amendment  Act  of  1877,  partly 
stated  above,  this  omission  is  provided  for. 


Under 
the  two 


the   operation  of  Locke 
several    Acts    amending 


King's 
same, 


Act,   and 
as    above 


Rateable  in-' 
oidence  of 
mortgage,  in 

case  of  mixed  stated,  where  a  mortgage  is  made  of  a  mixed  fund  of 
real  and  personal  property,  the  incidence  of  the  lia- 
bility is  upon  both  the  real  and  the  personal  property 
equally,  and  is  pro  raid,  neither  being  exempt  in  favour 
of  the  other  (r). 


"Contrary  or  (p-)  What  is  a  "  Contrary  or  other  intention  "  within 
tion  **  in  prin-  *^®  meaning  of  the  principal  Act  ?  The  cases  on  this 
dpaiAct,— not  subjoct  have  been  somewhat  conflicting ;  but  the  cur- 


bell,  L.O., 
thought. 


(n)  ffqnoarih  y.  ffiUt  30  Beav.  476. 

(o)  Pembrooke  y.  Friend,  i  J.  &  U.  132. 

\p)  Hood  y.  Hoodf  5  W.  R.  747 ;  Bamwdl  y.  Iremonger,  i  Dr.  & 
Sm.  255, 260. 

{q )  Harding  v.  Harding^  L.  R.  13  Eq.  493. 

(r)  Trettrail  y.  Mason,  7  Ch.  Div.  655  ;  and  see  Leonino  y.  Leonino, 
10  Ch.  Diy.  460 ;  Early  y.  Earlyy  W.  N.  1878,  p.  204 ;  AthiU  y.  ^tkill, 
16  Ch.  Diy.  211 ;  Ellioit  y.  Dtardey,  16  Ch.  Diy.  322. 
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rent  of  authority  seems  to  be  against  the  rule  laid 
down  by  Lord  Campbell  in  WooUtencroft  v.    Woolsten- 
croft  (s)  as  follows : — "  I  think  the  same  rule  should 
now  be  observed  with  respect  to  exempting  the  mort- 
gaged land  from  the  payment  of  the  mortgage  money, 
as  was  before  observed  with  respect  to  exempting  the 
personal  estate,  the  mortgaged  land  being  now  primarily 
liable/' — that  is  to  say,  there  must  be  both  a  discharge 
of  the  real  estate  and  a  charge  of  the  personal  estate. 
However,  in  Uno  v.   Tatham  (t),  Turner,  L.  J.,  said,  The  true  rule 
"The  appellant's  counsel  has  relied  on  the  dictum  of '^aSow,'— itu 
Lord  Campbell  in  Woolstericroji  v.   Woolstencroft,  that  J^®"*';^*'' 
the  rule  which  had  been  before  observed  with  respect  penonai,  with- 
to  exempting  personal  estate  should  now  be  observed  ^e  time 
with  respect  to  exempting  the  mortgaged  land  from  f^^^°^ 
the  payment  of  the  mortgage  money.     This  probably  estate, 
meant  no  more  than   that  the  intention  should  be 
clearly  proved.     If   Lord  Campbell  intended  to  say 
that  as  before  the  Act  it  had  been  necessary  to  show 
an  intention  not  only  to  charge  the  mortgaged  estate, 
but  also  to  discharge  the  personalty,  so  now  it  is 
necessary  to  show  an  intention  not  only  that  another 
fund  should  be  charged,  but  also  that  the  mortgaged 
estate  should  be  discharged,  he  (the  Lord  Justice)  was 
not  prepared  to  follow  him.     In  order  to  take  a  case 
out  of  the  Act,  it  was  sufficient  to  show  a  contrary  or 
other  intention;  this  destroyed  the  analogy  between 
the  two  cases.    In  the  one  case,  the  intention  to  be 
proved  was  contrary  to  a  settled  rule  of  the  common 
law  (meaning  thereby  the  principles  of  equity  apart 
from  statute) ;  in  the  other  case,  it  was  contrary  only 
to  a  statutory  rule   expressly  made  dependent  upon 
intention.  .  .  .  His  opinion  coincided  with  those  cases 
in  which  it  had  been  held  that  the  mortgaged  estates 
were  not  liable  where  there  was  a  direction  that  the 
debt  should  be  paid  out  of  some  other  fund." 

(*)  2  De  G.  F.  &  Jo.  347. 
[t)  II  W.  R.  475 ;  and  see  GaU  v.  Fenwick,  43  L.  J.  Cb.  179.. 
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Bat  not  a  It  had  been  decided  that  a  mere  general  direction 

di?Stforf^r    ^7  t^®  testator  that  the  debts  "shall  be  paid  as  soon 
d^SS.*"^**  o^     as  may  be  "  (u),  or  that  debts  should  be  paid  by  "  his 
executors  out  of  his  estate  "  (v),  the  source  from  which 
payment  was  to  be  made  not  being  mentioned,  would 
not  have  shown  a  contrary  or  other  intention  sufficient 
to  exonerate  the  mortgaged  estate  from  its  primary 
liability ;  but  that  where  the  personal  estate  was  be- 
^      queathed  on  trust  to  pay  (w),  or  subject  to  the  pay- 
P     ment  of,  debts  («),  these  words  were  sufficient  to  show 
a  contrary  intention  within  the  meaning  of  the  Act 
so  as  to  charge  the  personalty  primarily  with  the  pay- 
ment of  the  mortgaged  debts  on  estates  devised  by  the 
Under 30 & 31  will;  however,  now  by  30  &  31  Vict,  c  69,  an  Act 
S^hltention    ^  explain  the  Act  of  17  &  18  Vict.,  c.  113,  in  the 
*o  «*>»2?  *^*    construction  of  the  will  of  any  person  who  may  die 
with  the  mort-  after  the  3 1st  day  of  December  1 867,  a  general  direc- 
mnsTbe^ex-     tion  that  the  debts  or  all  the  debts  of  the  testator 
pressed  or       gjjjji  jj^  p^id  Qut  of  his  personal  estate,  shall  not  be 

uecessarily  *  ^  '  i 

implied.  deemed  to  be  a  declaration  of  an  intention  contrary 

to  or  other  than  the  rule  established  by  the  last-men- 
tioned Act,  unless  such  contrary  or  other  intention 
shall  be  further  declared  by  words  expressly  or  by 
necessary  implication  referring  to  all  or  some  of  the 
X^  testator's  debts  or  debt  charged  by  way  of  mortgage 
on  any  part  of  his  real  estate  (y). 

2.  Lands  ex-  2.  Lands  deviscd  to  pay  debts,  and  not  merely 
}o7  wment  of  dcvisod  chained  with  debts,  are  liable  next  after  the 
abu  M^to  *"    P^^o^^^^y  W-      These   are  equitable  assets,  and  are 


(tt)  Pemhrooke  v.  Friend^  i  J.  &  H.  132 ;  CooU  v.  Lowndes,  L.  R.  10 
Eq.  376. 

{v)  WooUienerofi  v.  WooUtencroft,  2  De  0.  F.  &  Jo.  347. 

(tf)  Moore  y.  Moore,  i  De  Q.  Jo.  &  Sm.  602. 

(05)  MeUuh  V.  VaUins,  2  J.  &  H.  194. 

(y)  Jn  re  Newmarch,  Netomarch  v.  Storr,  9  Ch.  Div.  12 ;  In  re 
jRoMtter,  Roedter  v.  Botiiter,  13  Ch.  Div.  355. 

(«)  Harmood  ▼.  Oglandety  8  Ves.  125  ;  ^PhiUipt  v.  Parry ,  22  Bcav. 
279. 
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therefore  applicable  in  paTment  of  debts  by  specialty 
and  by  simple  contract  pari  passu. 

3.  Real  estates  whicb  have  descended  to  the  heir,  3.  Realty  de- 
but not  charged  with  debts,  are  next  liable  (a).  These  MaeuT^  ^^**^ 
are  legal  assets  liable  to  debts  by  specialty  binding 

the  heir,  but  not  before  47  Geo.  III.,  c.  74,  and  3  & 
4  WilL  IV.,  c.  104,  to  debts  by  other  specialty  or  by 
simple  contract. 

4.  Eeal  estates  devised  specifically  or  by  way  of  4.  Realty  de- 
residue,  and  being  at  the  same  time  charged  with  the  wll^debte,*^ 
payment  of  debts,  are  next  liable,  and,  of  course,  pro  equitable 
raid  (b).  These  are  equitable  assets,  and  debts  are 
payable  out  of  them  pari  passu.  Also,  if  the  heir  Heir  taking  a 
takes,  by  reason  of  a  lapse  or  other  failure,  land  devised  ^^^^  ^®^"*'* 
charged  with  debts,  the  land  so  charged  is  applicable 

for  payment  of  debts  in  the  same  order  as  devised 
estates,  and  not  till  after  the  real  estates  which  had 
descended  (c),  that  is  to  say,  it  remains  where  it  would 
have  stood  if  it  had  not  failed  but  taken  effect,  i.e.,  in  the 
fourth  (and  not  in  the  third)  line  in  the  order  of  liabi- 
lity. Also,  since  the  Act  for  the  amendment  of  the  Devise  to  heir 
law  of  inheritance  (d),  when  land  is  devised  to  the  heir, " *^cW™  * 
he  takes  not  as  heir  but  as  purchaser,  and  as  such  is 
placed  in  the  same  position  in  all  respects  as  any 
other  devisee  of  lands  (e),  that  is  to  say,  in  the  sixth 
(and  not  in  the  third)  line  in  the  order  of  liability  stated 
on  p.  265,  supra. 

After  the  passing  of  the  Wills  Act,  the  question 

(a)  Danes  v,  Topp,  I  Bro.  C.  C.  527 ;  Manning  ▼.  SpooneVj  3  Yes. 
17 ;  Milnea  y.  Slater,  8  Vea.  304  ;  Wood  v.  Ordish,  3  Sm.  &  Giif.  125. 

{h)  Bamewell  t.  Lord  Cawdor,  3  Mad.  453 ;  Jrvin  y.  Ironmonger,  a 
Rase.  &  My.  531. 

(c)  Wood  V.  Ordishy  3  Sm.  &  Giff.  125  ;  Stead  r.  ffardaker,  L.  R. 
15  £q.  175.  And  see  (as  to  lapsed  personal  estate)  Trethewy  y.  Helyar, 
L.  B.  4  Ch.  Diy.  53  ;  Pemton  v.  WUU,  L.  R.  7  Ch.  Div.  33.  See  also 
In  re  Jones,  Jones  y.  Caless,  10  Ch.  Diy.  4a 

(rf)  g  &  4  Will.  IV.,  o.  106. 

(e)  Biederman  y.  Seymour^  3  Beay.  368 ;  ^^ricldand  y.  Strickland, 
10  Sim.  374. » 

S 
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A  residaary 
devise  is 
specific. 


arose  whether  a  residuary  devise  was  still  to  be  deemed 
specific,  at  least  for  the  purposes  of  settling  the  order 
of  liability  in  the  administration  of  the  assets  of  a 
deceased  person.  This  question  was  answered  in  the 
aflinnative  in  the  case  of  Emsman  v.  Fryer  {/),  decided 
on  appeal  by  Lord  Chelmsford ;  and  as  Lord  Chelms- 
ford's decision  upon  this  point  has  been  since  (after 
much  professional  and  judicial  conflict  of  opinion  re- 
garding it)  approved  and  confirmed  by  Lord  Cairns  in 
the  recent  case  of  Zancefield  v.  Iggvlden  {g\  the  spe- 
cific character  of  the  residuary  devise  is  now  concluded 
by  authority. 


5.  General 
pecnniiiry 
legacies. 


5.  General  pecuniaiy  legacies  are  next  liable,  and 
of  course  pro  raid  (A). 


6.  Specific 
legacies  aiid 
devises  pro 
ratd. 


6.  Specific  legacies  (i)  and  real  estates  devised  spe- 
cifically or  by  way  of  residue,  and  not  being  at  the 
same  time  charged  with  the  payment  of  debts  (j),  are 
next  liable,  and  of  course  pro  raiAy  to  contribute  to 
the  payment  of  debts  by  specialty,  in  which  the  heirs 
are  bound  (A;),  and  also  (it  is  conceived)  to  the  payment 
of  debts  by  simple  contract  and  by  specialty,  in  which 
the  heirs  are  not  bound  (Z). 


Henwkaii  v. 

i^ri/«r,— ex- 
plained. 


In  the  above-mentioned  case  of  Hensinan  v.  Fryer^ 
Lord  Chelmsford,  after  deciding  that  a  residuary  devise 
was  still  specific,  further  held  (but  apparently  only  to 
do  particular  justice  in  the  particular  circumstances  of 
that  case),  that  pecuniary  legatees  were  entitled  to  call 


(/)  L.  R.  3  Ch.  App.  420 ;  Oihbon»  ▼.  Eudsn,  L.  R.  7  £q.  371 ;  2 
Jarm.  on  Wills,  589 ;  but  see  Luno^ld  y.  Iggvlden,  L.  R.  10  Ch.  App. 
136. 

(g)  L.  R.  10  Ch.  App.  136. 

{h)  Clifton  ▼.  Burt,  i  P.  W.  680 ;  BeadUy  v.  Readhead,  Coop.  50. 

(i)  Fielding  v.  Preston,  I  De  G.  &  Ju.  438 ;  £van$  v.  WyaU^  31 
Beav.  217. 

0*)  Mirehouse  ▼.  Scaife,  2  My.  &  Cr.  695  ;  MUneM  ▼.  Slater,  8  Ves.  303. 

(k)  Tombe  v.  Roeh,  2  Coll.  490 ;  Gervie  ▼.  Oervit,  14  Sim.  655. 

[l)  CoUis  V.  Robin*,  i  De  G.  &  Sm.  131.  ^. 
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on  residuary  devisees  to  contribute  rateably  to  the  pay- 
ment of  debts  which  the  general  personal  estate  was 
insufficient  to  satisfy.  But  this  part  of  that  decision 
which  appeared  to  overrule  a  long  series  of  authorities, 
decided  as  well  by  courts  of  appeal  as  by  courts  of 
first  instance  (m),  is  not  to  be  considered  as  laying  down 
any  general  rule  upon  the  subject  (n) ;  on  the  contrary, 
in  Zanoejield  v.  IggtUden,  mpra,  Lord  Cairns  applied 
the  general  rule,  and  ranked  (as  it  was  only  consistent 
to  rank)  residuary  devises  among  specific  devises  for 
all  the  purposes  of  administration,  that  is  to  say,  in 
the  fourth  line  of  liability  if  charged  with  the  payment 
of  debts,  and  in  the  sixth  line  of  liability  if  not  so 
charged,  keeping  company  in  each  case  with  lands 
specifically  devised 

7.  Real  or  personal  property  over  which  the  testator  7.  Property 
has  a  genenxl  power  of  appointment,  if  and  so  far  as  he  t^tator  hu 
has  ddually  exercised  that  power  (0),  whether  by  deed  ^n^®™er 
in  favour  of  volunteers  or  by  will,  is  next  applicable.  <>'  appoint- 
In  this  case  the  property  appointed  will  in  equity  form  ^^^ 

part  of  the  appointor's  assets,  so  as  to  be  subject  to  the 
demands  of  his  creditors  in  preference  to  the  claims  of 
his  legatees  or  appointees  (p). 

8.  The  paraphernalia  of  the  testator's  widow  occupies 
the  last  line  in  the  order  of  liability,  she  being  preferred 
to  all  legatees  and  devisees,  and  ranking,  in  fact,  in  the 
order  of  preference,  next  after  the  creditors  of  the  de- 
ceased, and  that  for  the  reason  that  her  paraphernalia, 


(m)  2  W.  A;  T.  98;  CUfion  y.  Bwi^  i  P.  Wms.  678;  JPiddinf^v, 
PrtsUm,  I  Be  Q.  &  Jo.  438. 

(n)  CoUint  v.  Lewit,  L.  R.  8  Eq.  708;  Dugdaie y.  Dugdale,  L.  R.  14 
£q.  235  ;  and  Me  Tcmkius  y.  CoUhurtt,  L.  B.  I  Cii.  Diy.  626;  Far^ptkar- 
»on  V.  Flayer,  L.  R.  3  Ch.  Div.  109. 

(o)  Fleming  ▼.  JSuehanan,  3  De  O.  M.  ft  O.  976 ;  HawtKom  y.  M«^ 
den,  3  Sm.  k  Oiff.  305  ;  Pardo  v.  Bingham,  L.  B.  6  Eq.  485. 

{p)  Holmes  V.  CoghiU,  7  Ve«.  499,  I2  Vee.  206  ;  Vaughan  v.  Vander- 
tUgen,  2  Drew.  165 ;  In  re  Van  Magen,  Spwrling  y.  Mochfort,  16  Ch. 
Diy.  18.      ^ 
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although  liable  to  her  husband's  debts,  cannot  be  dis- 
posed away  from  her  by  his  will  alone. 

Betftinerby  In  the    application  of  the  testator's  assets   to  or 

*J^^^^***  towards  the  payment  of  his  debts  in  the  order  above 
^™"*^  expounded   and  exemplified,  the  testator's  intention, 

expressed  or  presumed,  is  supposed  to  be  the  guide  (q). 
As  regards  the  singularity  next  mentioned,  viz.,  the 
executor's  retainei^it  is  uncertain  whether  that  applica- 
tion of  the  assets  depends  upon  the  mere  implication  of 
law, — the  implication  of  equity  being  against  it, — or 
upon  some  question  of  presumed  intention.  The  right 
of  retainer  is  said  to  have  arisen  from  the  executor's 
inability  to  sue  himself  (scU.  in  a  court  of  law)  for  the 
recovery  of  his  own  debt  (r).  The  right  of  retaining 
his  own  debt  which  belongs  to  an  executor,  and  which  is 
called  the  executor's  retainer,  is  a  right  which  exists  in 
^  the  case  of  legal  assets  only,  and  not  also  in  the  case 
of  equitable  assets ;  moreover,  it  is  a  right  only  inter 
pares,  ie.,  as  against  creditors  in  an  equal  degree  with 
the  executor ;  and  if,  therefore,  he  is  a  simple  contract 
creditor,  he  cannot  retain  as  against  specialty  creditors  (r). 
But  the  executor^s  right,  when  it  exists,  is  not  lost  by  a 
decree  in  an  administration  action  (a),  nor  by  payment 
of  the  fund  into  court  (t) ;  and  it  exists  although  the 
debt  is  a  joint  debt  (u),  Nevertheless  the  executor 
cannot  retain  out  of  moneys  which  he  holds  as  a  trustee 
only  for  the  estate  of  the  testator  (v),  and  he  may 
otherwise  be  deprived  of  the  full  benefit  of  it,  e.^.,  where 
he  has  psented  to  a  composition  (w).      ^    ^ 

iq)  WilliMSB'  Real  Assets,  io8  ;  Talbot  v.  Frere,  9  Oh.  Div.  568. 
(r)   Waltert  ▼.  WaUers,  18  Ch.  Div.  182. 
(t)  Campbell  y.  OampbtU,  16  Ch.  Div.  198. 

it)  Jlichmond  ▼.  White,  10  Ch.  Div.  727,  reversed  on  appeal  12,  Ch. 
Div.  361. 
(«)  Orwoder  ▼.  Stettart,  16  Ch.  Div.  368. 
\v)  Talbot  V.  Frert,  9  Ch.  Div.  $68. 
(10)  Buwiek  v.  Orpen,  16  Ch.  Div.  202. 
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CHAPTEE  XV. 

MARSHALLING   ASSETS. 

It  must  not  be  forgotten  that  the  order  (stated  and  The  ^neral 
expounded  in  the  preceding  chapter)  in  which  the  SSshaiiing 
several  funds  liable  to  the  payment  of  debts  are  to  be  ^^P'**^®^- 
applied,  regulates  the  administration  of  the  assets  ordy 
as  hetween  or  among  the  testator*8  own  representatives, 
devisees,  and  legatees,  and  does  not  affect  the  right  of 
the  creditors  themselves  to  resort,  in  the  first  instance, 
to  all  or  any  of  the  funds  to  which  their  claims  extend. 
It  might  have  happened,  therefore,  in  times  preceding 
the  Act  3  &  4  Will.  IV.,  c.  1 04,  although  it  can  hardly 
(if  at  all)  happen  now,  that  a  creditor  having  a  right 
to  proceed  against  two  or  more  funds  proceeded  against 
some  fund  which  was  the  only  resource  of  some  other 
creditor,  less  amply  provided  for  than  himself.  Equity 
would  in  such  a  case  have  held  that  the  creditor  having 
two  funds  should  not,  by  resorting  to  the  fund  which 
was  the  only  resource  of  another  creditor,  disappoint 
that  other;  but  would  have  permitted  the  latter  to 
stand,  to  the  extent  of  his  disappointment,  in  the  place 
of  the  more  favoured  creditor,  against  the  other  fund, 
to  which  the  less  favoured  creditor  had  no  direct  access, 
the  object  of.  the  court  in  so  doing  being,  that  all 
creditors  should  be  satisfied,  so  far  as,  by  any  arrange- 
ment consistent  with  the  nature^f  their  several  claims, 
the  property  which  they  ought  to  afiect  could  be  applied 
in  satisfaction  of  such  claims  (a). 

(a)  JUdrich  y.  Cooper,  2  L.  C.  80 ;  and  aee  Ex  parte  Ward,  in  re 
Ward,  20  Gh.  Div.  356. 
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Two  varieties 
of  manhalliog. 


It  is  proposed  to  examine  the  cases  in  which  equity 
carries  out  this  or  an  analogous  principle — and  here- 
under : — 


Firstly,  Marshalling  as  between  creditors ;  and, 
Secondly,  Marshalling  as  between  the  beneficiaries 
entitled  under  the  trill. 


I.  As  between 
creditors. 
Under  old  law, 
simple  oon- 
traoi  creditors 
permitted  to 
stand  in  shoes 
of  specialty 
creditors  as 
against  the 
reality. 


Firstly,  under  the  old  law,  before  3  &  4  Will.  IV., 
c.  104,  simple  contract  creditors  had,  as  we  have  seen, 
no  claim  upon  the  real  assets  of  a  deceased  person, 
unless  these  assets  were  charged  with,  or  were  devised 
for  the  payment  of,  debts.  In  the  absence  of  such 
charge  or  devise,  specialty  creditors,  who  might  in  the 
first  instance  resort  to  the  personal  estate,  in  priority  to 
simple  contract  creditors,  and  also  to  the  real  assets,  in 
exclusion  of  simple  contract  creditors,  would  be  com- 
pelled in  equity  to  resort  for  the  satisfaction  of  their 
debts,  in  the  first  place,  to  the  real  assets,  as  far  as  they 
went,  so  as  to  leave  the  personalty  for  the  simple  contract 
creditors ;  or  if  the  specialty  creditors  had  already  ex- 
hausted the  personal  assets  in  payment  of  their  claims, 
the  simple  contract  creditors  would  be  put  to  stand  in 
their  place  against  the  real  assets,  whether  devised  or 
descended,  as  far  as  tlie  ^eciaity  creditors  might  have 
exhaiisted  the  personal  assets. 


Marshalling  In  Aldrich  V.  Cooper  (&),  decided  before  3  &  4  WilL 

Xtlagee       ^'>  ^'   ^^4.  »  mortgagee  of  freehold  and  copyhold 
who  exhausts   estates,  who  was  also  a  specialty  creditor,  having  ex- 

or  diminishes    ,  .     ,    ^,,.  ,  .1  , . 

the  person-      Bausted  the  personal  assets,  simple  contract  creditors 

*  ^'  were  held  entitled  to  stand  in  his  plac^  against  both 

the  freehold  and  the  copyhold  estates,  so  far  as  the  per- 

sonal  estate  was  taken  away  from  them  by  such  specialty 

creditor.      And  in  Selhy  v.  Sdby  (c),  it  was  decided  that 


(6)  2  L.  c.  80. 


(c)  4  Rubs.  336. 


MABSHALLING  ASSETS.  2^9 

if  the  vendor  of  an  estate,  the  contract  for  which  was  Alio,  agninst 
not  completed  in  the  lifetime  of  the  testator  who  was  vrador^who 
the  purchaser,  is  afterwards  pakl  his  purchase-money  ^°®"  ****  ^^•• 
out  of  the  personal  assets,  the  simple  contract  creditors 
of  the  testator  shall  stand  in  the  place  of  the  vendor, 
to  the  patent  of  his  lien  o»  the  estate  eold,  as  against 
the  devisee  of  that  estata 

Freehold  and  copyhold  estates  being  now,  under  3  &  Realty  now 
4  Will.  IV.,  a  104,  liable  to  simple  contract  debts,  the  "ent'if  X^" 
court  is  no  longer  under  any  such  necessity  of  resorting  ^yi^T?^*  ^ 
to  the  doctrine  of  marshalling  to  enforce  their  pay- 104. ' 
ment  (d).     And  the  recent  statute  ^2  &  3^  Vict,  c.  46, 
having  abolished  the  priority  of  specialty  over  simple  Priority  of 
contract  debts   in  the  administration  of  the  states  ^^^^^  33 
of  all  persons  dying  after  the  ist  of  January  Jt32£L^J^^}^\'^' 
questions  of  marshalling  (k  between  creditors  have  now  39  Viot.,  c.  77, 
become  of  little  practical  importance  (e), — and  of  yet  *'  ^^' 
less  importance  in  the  case  of  persons  dying  insolvent 
on  or  after  the  ist  November  1875,  as  stated  in  the 
preceding  chapter. 

Marshalling  would  not,  unless   founded  on  some  No  maxBbai- 
equity,  have  been  enforced  as  between  persons,  unless  {jJ'twMrcre- 
they  were  creditors  of  the  same  debtor,  and  had  de-  ^i*®™  ^^  **'® 
mands  against  funds  the  property  of  the  same  debtor. 
"  It  was  never  said,"  observed  Lord  Eldon,  "  that  if  I . 
have  a  demand  against  A.  and  B.,  a  creditor  of  B.  shall 
compel  me  to  go  against  A.,  without  more ;  .  .  .  but 
If  I  have  a  demand  against  both,  the  creditors  of  B. 
have  no  right  to  compel  me  to  seek  pajrment  from  A, 
if  not  founded  on  some  equity,  giving  B.  the  right  for 
his  own  sake  to  seek  payment  from  A."  (/).  J  U  \i  WuTt^ 

{d)  Cradock  y.  Ptper,  15  Sim.  301 ;  Gwynne  v.  Sdwardi,  2  Rubb. 
28911. 
(e)  See  alao  36  &  37  Vict.,  c  66,  a.  25,  wpra. 
If)  SxparU  KendaU,  17  Yea.  520. 
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Marahaiiingof  The  couTt  has  applied  the  like  principles  to  the 
gen^' niies  marshalling  of  securities ;  but  this  subject  is  one  of  so 
regarding.  difficult  a  character,  and  depends  upon  distinctions  so 
minute,  that  it  is  hardly  possible  to  express  the  law 
regarding  it  in  anything  like  a  brief  and  intelligible 
way.  The  following  is  an  attempt  to  express  the 
more  salient  points  of  the  law : — 

The  general  principle  may  be  thus  stated,  adopting 
with  some  slight  adaptation  the  words  of  Lord  Hard- 
wicke  in  Ijmoy  v.  I)uk&  of  AthoU  (g),  viz. : — ^If  a  per- 
son having  two  real  estates,  mortgages  both  estates  to 
A.,  and  afterwards  mortgages  one  only  of  the  estates 
to  B.,  whether  or  not  B.  had  notice  of  A.'s  mortgage  (A), 
the  court  directs  A.  (but  always  without  prejudice 
to  A.)  to  realise  his  debt  out  of  that  estate  which  is 
not  in  mortgage  to  B.,  so  as  to  leave  the  one  estate 
which  is  in  mortgage  to  B.  to  satisfy  B.  so  far  as  it 
goes. 

This  general  principle  of  marshalling  is  applicable 
also  as  against  a  surety,  to  whom  (on  payment  by 
him  of  the  debt)  A  may  have  assigned  his  two  secu- 
rities (i). 

The  principle  is  subject  to  the  following  restriction, 
viz.,  that  the  marshalling  of  securities  is  not  enforceable 
by  B.  to  the  prejudice  of  C.  (a  third  person)  (j).  The 
subject  is  fully  discussed  in  the  chapter  on  Mortgages, 
and  in  the  chapter  on  Suretyship,  infra. 

Secondly,  It  remains  to  consider  the  doctrine  of 


(g)  2  Atk.  446. 

(A)  Tidd  V.  Litter,  10  Hare,  157. 

(»)  South  V.  Bloxam,  2  Hem.  &  MiU.  457 ;  Xobinton  v.  Gee,  i  Voa. 
Sr.  252. 

{j)  Averall  v.  Wade,  L.  &  G.  t.  Sugd.  252;  Bameav,  Ractter,  i  Yo. 
&  Col.  Ch.  Ca.  401 ;  Thomeyeroft  t.  CrodteU,  2  H.  L.  Caa.  239 ;  and 
see  Forbes  t.  Jackaon,  19  Ch.  Div.  615. 
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marshaUing  as  between  the  divers  beneficiaries  entitled  2.  As  between 
under  the  will,  and  (in  the  case  of  partial  intestacies)  oia^ea'entitied 
as  between  also  the  heir-at-law  and  the  next  of  kin.  «nderthewiu. 
In  this  gronp  of  cases  it  is  usually  hj  reason  of  the 
disturbing  action  of  the  creditors  of  the  deceased  that 
the  question  of  marshalling  arises,  although  occasion- 
ally (as  will  be  shown  later  on  in  this  present  chapter)^  / 
it  may  arise  from  other  causes.     Now,  where  it  arises"*  ^    ^  rV' " 
from  the  disturbing  action  of  creditors, — the  general  lie^enerai 
principle  which  runs  through  all  the  cases  of  marshal-  ^^SMing,— 
ling  as  between  beneficiaries  may  be  arrived  at  in  this  ^®^  derived 

.  r«i.  1  .  .  .«■•  "**™  *^®  order 

way,  VIZ., — Takmg  the  various  properties  specified  on  of  the  imbmty 
p.  265,  svpra,  in  the  order  of  their  respective  liabilities  pro^rtlSu" 
to  the  payment  of  debts  in  the  administration  of  assets 
as  shown  on  that  page,  and  substituting  in  the  same 
order  the  various  persons  to  whom  these  various  pro- 
perties would  go  if  there  were  no  debts  to  pay,  and  to 
whom  they  do,  in  fact,  go,  so  far  as  they  are  not  ex- 
hausted by  the  payment  of  debts,  we  obtain  the  follow- 
ing list  of  the  persons  entitled  under  the  will  (and 
otherwise)  to  participate  in  the  property  of  the  deceased 
testator,  that  is  to  say, — 

1.  The  next  of  kin  or  the  residuary  legatees ; 

2.  The  heir-at-law ; 

3.  The  heir-at-law ; 

4.  The  charged  devisees  (specific  and  residuary)  y     ^ 

5.  The  pecuniary  legatees ;  (  Vv»u  \  ^^  V  ttuu(»^\o^  ^v>vj 

6.  The  devisees  (specific  and  residuary)  and  the 

specific  legatees;  --  4Di<t^*<  f  (Juvw^v^r  »'"i«i 

7.  The  general  appointees  by  deed  or  vdll ;  and, 

8.  The  widow. 

Now,  the  general  rule  of  marshalling  is  derived  from 
the  preceding  list  of  beneficiaries  in  this  way,  and  is  to 
this  effect,  viz. : — 

That  if  any  beneficiary  in  the  above  list  is  dis- 


'V- 
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appointed  of  his  benefit  under  the  will  through  the 
creditor  seizing  upon  (as  he  may)  the  fund  intended 
for  such  disappointed  person,  then  such  person  may 
recoup  or  compensate  himself  for  that  disappointment 
(to  the  extent  thereof)  by  going  against  the  fund  or 
funds  intended  for  (and  in  that  way  similarly  dis- 
appointing in  his  turn)  any  one  or  more  of  the  bene* 
ficiaries  prior  to  himself  in  the  above  list ;  and  such 
secondly  disappointed  person  or  persons  may  in  his  or 
thdr  turn  do  the  like  against  those  prior  to  him  or 
them,  so  that  eventually  the  next  of  kin  or  residuary 
legatees  (as  the  case  may  be)  have  to  bear  the  dis- 
appointment without  any  means  of  redress ;  but  nobody 
may  go  against  any  one  posterior  to  himself  on  the 
list ;  and  persons  occupying  the  same  rank  in  the  list 
may  have  contribution  (if  not  compensation)  as  against 
each  other. 

The  general         ^^  procecd  to  tcst  this  rulc  in  its  application  to  the 

principle,—       dccisionS. 
nppLoation  ox. 

Widow's  para-  Although,  with  the  exception  of  necessary  wearing 
?eniS*toV^  apparel  (A),  a  widow's  paraphernalia  are  liable  to  her 
general  deces^d  husbaud's  debts,  she  will  be  preferred  to  a 

legacy.  general  legatee,  and  be  entitled  therefore  to  marshal 

assets  in  idl  cases  in  which  a  general  legatee  would  be 
entitled  to  do  so  (Z).  And  on  principle  it  would  seem 
to  be  settled  also  that  a  widow,  as  to  her  parapher- 
nalia, is  to  be  deemed  entitled  to  precedence  also  over 
specific  legatees  and  devisees  (m).  In  fact,  both  prin- 
ciple and  the  weight  of  authority  point  to  the  con- 
clusion that  a  widow,  as  to  her  paraphernalia,  is 
entitled  to  rank  next  after  the  ordiimry  creditors  (n). 

(k)  Lord  TowMhend  v.  Windham,  2  Ves.  Sr.  7. 

{I)  Tipping  v.  Tipping,  i  P.  W.  730 ;  BopUon  v.  ParkhurtL  I  Bra 
C.  C.  576. 

(m)  Lord  Townthend  t.  Windham,  2  Ves.  Sr.  7 ;  Prdbert  v.  Clifford, 
Amb.  6  ;  Qraham  v.  Londonderry,  3  Atk.  395. 

(n)  Wmfl.  Real  AM^ts,  118. 
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If  the  heir-at-law  has  paid  any  debts  which  ought  Righ«  of  heir 
to  have  been  paid,  first,  out  of  the  general  personal  {JJa.  ®^° 
estate,  secondly,  out  of  lands  subject  to  a  trust  or 
power  for  their  payment,  he  will  have  a  right  to  have 
the  assets  marshalled  in  his  favour  as  against  those 
two  funds,  but  not  to  the  prejudice  of  pecuniary 
legatees,  still  less  to  the  disappointment  of  specific 
giGts ;  for  the  heir  is  not  a  devisee,  while  the  general 
or  specific  l^^atees  take  by  the  special  bounty  of  the 
testator  (0). 

A  devisee  of  lands  charged  with  the  payment  of  Detisee  of 
debts  paying  any  debts  whilst  any  of  the  previously  ISh'debt?*^ 
liable  property  remains  unexhausted,  will  have  a  right 
to  have  the  assets  marshalled  in  his  favour,  and  to 
stand  in  the  place  of  the  creditor  so  tax  as  regards,  first, 
the  general  personal  estate ;  second,  land  subject  to  a 
trust  or  power  for  raising  the  debts ;  and,  third,  lands 
descended  to  the  heir  (p). 

Since  the  decision  of  Lord  Chelmsford  in  JBensman  Position  of  a 
V.  Fryer  (j),  as  affirmed  and  appUed  in  Zancefield  v.  ^^^  ^*' 
Iggviden  (r),  residuary  devisees  stand  in  the  same  posi- 
tion as  specific  legatees  or  devisee& 


Pecuniary  legatees,  if  the   personal  estate  out  of  Againitwhom 
which  they  are  to  be  paid  has  been  exhausted  by  ere-  ^tewmay 
ditOTS,  are  entitled  to  be  paid—  °"^'^ 


{a.)  Out  of  lands  which  descend  to  the  heir  (5). 
{b.)  Out    of    lands    devised    simply    subject    to 
debts  {t). 


{o)  Hornby  T.  ReiberUf  Amb.  128. 
(p)  Barmood  ▼.  Ogkmder,  8  Vaa.  106. 

(9)  L.  R.  3  Ch.  App.  420;  GibhimM  t.  Syden,  L.  R.  7  £q.  371. 
(r)  L.  R  10  Ch.  App.  136;  and  we  TimUeini  r.  CoUkunt^  L.  R.  I 
Ch.  DiT.  626 ;  FarqukarMtm  r.  Flayer,  L.  R.  3  Ch.  Div.  109. 
(•)  SpronU  V.  Pnar,  8  Sim.  189. 
(I)  Jiickard  t.  Bamti,  3  K.  &  J.  289. 
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(c.)  Out  of  lands  subject  to  a  mortgage,  to 
the  extent  to  which  the  mortgagee  may  have  dis- 
appointed them  bj  resorting  first  to  the  personal 
estate  (u). 


But  pecuniary  legatees  have  no  right  to  marshal 
against  lands  comprised  in  a  residuary  devise  any  more 
than  against  specific  legatees  and  devisees  (v),  unless 
such  residuary  devise  should  be  charged  with  the  pay- 
ment of  debts. 


Specific  lega- 
teeB  and  de- 
visees. 


In  this  view  of  the  law,  specific  legatees  and  de- 
visees (including  residuary  devisees)  have  the  right,  if 
called  on  to  pay  any  debts  of  their  testator,  to  have 
the  whole  of  his  other  property,  real  or  personal,  mar- 
shalled in  their  favour,  so  as  to  throw  the  debts  as  far 
as  possible  on  the  other  assets,  which  are  antecedently 
liable. 


Contribute 
ratenbly, 
inter  te. 


A  specific  devisee  (including  a  residuary  devisee) 
and  a  specific  legatee  contribute  |m>  ratd  to  satisfy  the 
debts  of  the  testator,  which  the  property  antecedently 
liable  has  failed  to  satisfy,  for  the  testator's  intention 
of  bounty  is  equal  in  all  these  cases  (w). 


If  spedfio  de-  If,  howcvcr,  tihe  subject  of  any  specific  devise  (includ- 
taVMBobj^toiug  a  residuary  devise)  or  specific  bequest  is  liable  to 
•anno*  «>mwd  ^^7  particular  burden  of  its  own,  the  devisee  or  legatee 
the  others  of  must  bear  it  alone,  and  cannot  call  the  other  specific 
to  contribute,  legatees  or  the  other  devisees  to  his  aid.  Thus,  the 
devisee  of  land  bought  by  the  testator  but  not  paid 


(tt)  Joknwn  V.  CkUd,  4  Hare,  87 ;  and  see  LutkUu  ▼.  Leigh,  Cas.  t. 
Talb.  53  (where  the  creditors  were  mortgagees),  and  Lord  Lilford  v. 
Powye-Keck,  L.  B.  i  £q.  347  (where  the  creditors  were  unpaid  Tendon) ; 
and  compare  Wytke  v.  Henntker,  2  My.  &  K.  635. 

(v)  Lance/iM  ▼.  IggMen,  L.  R.  10  Ch.  App.  136,  showing  the  true 
general  application  of  the  decision  in  Heneman  v.  Pryer^  L.  R.  3  Ch. 
App.  420. 

(w)  Tombey,  Boch,  2  Coll.  490,  aa  explained  in  LaneeJteldT,  Iggulden 
eupra. 
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for,  cannot  call  on  the  other  devisees  or  on  the  specific  X 
legatees  to  paj  a  proportion  of  the  purchase-money  to 
-which  his  land  is  subject  by  reason  of  the  vendor's 
lien,  although  prior  to  30  &  31  Yict»  c.  69,  he  might 
have  claimed  to  have  his  land  exonerated  at  the  ex- 
pense of  every  one  else  taking  property  antecedently 
liable  (x). 

There  is  yet  another  case  in  which  equity,  out  of  MArsfaaiUng 
r^ard  to  the  testator's  intention,  marshals  assets  in  teeT^re^ 
favour  of  legatees.     This  case,  however,  does  not  de-  ^JjJ^^^^' 
pend  on  the  same  principle  as  those  we  have  already  charged  on 
mentioned;  it  does  not  ^rise  in  consequence  of  the 
disturbing  action  of  any  creditor  who  has  taken  some 
part  of  the  assets  out  of  their  usual  order,  but  simply 
from  the  presumption  that  when  a  testator  leaves 
legacies,  he  wishes  that  if  possible  they  should  aU  be 
paid.     To  understand  this  branch  of  the  subject,  the 
reader  must  bear  in  mind  that  even  to  the  present  day 
UgcLciee  are  not  payable  out  of  real  estate  unless  the 
iestaior  has  charged  his   real   estate  with  their  pay^ 
ment  (y),  there  never  having  been  any  statute  passed 
to  do  for  legacies  what  the  statute  3  &  4  Will.  IV., 
c.  104,  has  done  for  simple  contract  debts.    If,  there- 
fore,  a  testator  should  leave  certain  legacies  payable   )f 
only  out  of  his  personal  estate,  and  certain  others 
which  he  has  charged  on  his  real  estate,  in  aid  of  his 
personalty,  and  the  personalty  should  not  be  sufi&cient 
to  pay  the  whole,  equity  will  marshal  these  legacies,  so 
as  to  throw  those  charged  on  the  real  estate  entirely 
on  that  estate,  in  order  to  leave  more  of  the  personalty 
applicable  to  the  payment  of  the  other  legacies  (z). 

{x)  Emuss  V.  Smith,  2  De  Q.  &  Sm.  723  ;  and  see  also  the  oaaes  cited 
on  p.  269^  footnote  (f), 

(y)  Ab  to  what  amounts  to  an  implied  charge  of  legaciee  upon  land, 
Me  OreviUe  ▼.  Browne,  7  H.  L.  Ga.  7S9  ;  and  for  the  extent  of  auch 
implied  charge,  see  OtUn^ford  v.  Dunn,  L.  R.  17  Eq.  405.  See  also 
JBrajf  T.  SUvtM^  10  Ch.  Diy.  162;  Bailey  v.  BtUley,  12  Ch.  Dir.  268. 

(s)  Bonner  y.  Bonner,  13  Ves.  379 ;  Sealee  ▼.  ColUne,  9  Hare,  656 ; 
Wnw.  Real  Assets,  115. 
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Where  a  legacy  But  where  the  charge  of  a  legacy  upon  real  estate 
reaUstatr  fails  to  affect  it»  in  consequence  of  an  event  happen- 
not'be^rSted  ^°8  Subsequently  to  the  death  of  the  testator,  as  the 
a«  if  it  were  death  of  the  legatee  before  the  time  of  payment, 
8o  RB  to  be^  '  the  court  will  not  marshal  assets  so  as  to  turn  such 
mLMibie!^''  legacy  upon  the  personal  estate,  in  which  case  it 
V      would  be  vested  and  transmissible,  whereas,  as  against 

the  real  estate,  it  would  most  probably  sink  by  the 

death  of  the  legatee  (a)i 

Assets  not  Asscts  are  never  marshalled  in  favour  of  legacies 

S^nro/  *"*  given  to  charities,  upon  the  ground  that  a  court  of 
charities.  equity  is  not  warranted  in  setting  up  a  rule  of  equity 
contrary  to  the  common  rules  of  the  court  merely  to 
support  a  bequest  which  is  contrary  to  law.  If,  there- 
fore, a  testator  should  bequeath  to  a  charity  a  legacy 
payable  out  of  the  produce  of  his  real  and  personal 
estate  ((),  or  a  simple  legacy  without  expressly  charging 
it  on  that  part  of  his  personal  estate  which  he  may 
lawfully  bequeath  to  charitable  uses,  the  legacy  will 
fail  by  laiTsCiu  the  proportion  which  the  real  estate 
and  personalty  in  the  one  case,  or  such  personalty  in 
the  other,  may  beax  to  the  whole  fund  out  of  which 
the  legacy  was  made  payable)[c) ;  or,  as  Lord  Gotten- 
ham  has  expressed  himself  in  WiUiams  v.  Kershuw  ((2), 
"*  The  rule  of  the  court  adopted  in  all  such  cases  is,  to 
appropriate  the  fund  as  if  no  legal  objection  existed  as 
to  applying  any  part  of  it  to  the  charity  legacies,  then 
holding  so  much  of  the  charity  legacies  to  fail  as  would 
in  that  way  be  to  be  paid  out  of  the  prohibited  fund." 
But  when  it  is  said  that  the  court  will  not  marshal 
legacies  in  favour  of  charities,  it  is  meant  that  the 

(a)  ProwH  Y.  AHngdon,  I  Atk.  482 ;  Pearce  ▼.  Loman^  3  Yes.  135. 
But  see  Heniy  ▼.  Wrey,  19  Ch.  Div.  492 ;  as  to  legacies  charged  on  luid 
Dot  now  sinking  in  such  a  case. 

^)  Currie  v.  Pye,  17  Vea.  462. 

(c)  Jiobinton  v.  QeLdard^  3  Mac.  &  O.  735 ;  Powrdrin  ▼.  Gawdey,  3 
My.  &  K.  397 ;  Johnson  v.  Lord  Ha/rrowbyj  Johns.  425 ;  Hobion  v. 
Mack^mm^  i  Keen,  273. 

((£)  I  Keen,  275  n.  ;  and  see  Elann  v.  Bdl^  7  C9).  Div.  382.    • 
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court  will  not  do  so  when  the  will  is  silent ;  because 
if  (as  is  usually  the  case)  the  will  expressly  directs 
that  the  legacies  shall  be  marshalled  in  favour  of  the 
charities,  then  the  court  is  ready  to  carry  out  that 
direction,  and  it  does  so  with  a  liberal  hand  (e). 

(e)  MiU$  v.  ffarrimm,  L.  R.  9  Gh.  App.  316 ;   Att.-Geti.  ▼.  Lord 
Mwntmorrit,  l  Dick.  379 ;  Luchrcfi  v.  Pridham,  W.  N.  1879,  p.  94. 
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CHAPTER  XVI. 


MOBTGAGES. 


Definition  of 
mortgage. 


Mortgage  at 
common  law. 


A  LEGAL  mortgage  may  be  defined  to  be  a  debt  secured 
on  lands  or  other  property,  the  property  not  being 
(like  pew-rents)  unmortgageable  (a) ;  the  legal  owner- 
ship is  vested  in  the  creditor,  but  in  equity  the  debtor 
remains  the  actual  owner.  It  is  necessary,  firsts  to 
show  what  is  the  effect  of  a  mortgage  at  common  law, 
and  then  to  show  how  equity  has  modified  or  altered 
the  common  law  to  suit  the  ends  of  practical  justice. 


An  estate 
upon  a  condi- 
tion. 


Forfeiture  at 
law  on  condi- 
tion broken. 


At  law,  the  ordinary  mortgage,  or  martuum  vadium^ 
as  it  was  called,  was  strictly  an  estate  upon  condition  ; 
that  is,  a  feofiment  of  the  land  was  made  to  the 
creditor,  with  a  condition  in  the  deed  of  feofiment,  or 
in  a  deed  of  defeasance  executed  at  the  same  time,  by 
which  it  was  provided  that  on  payment  by  the  mort- 
gagor or  feofibr  of  a  given  sum  at  a  time  and  place 
certain,  it  should  be  lawful  for  him  to  re-enter.  Im- 
mediately on  the  livery  made,  the  mortgagee  or  feofiee 
became  the  legal  owner  of  the  land,  and  in  him  the 
legal  estate  instantly  vested,  subject  to  the  condition. 
If  the  condition  was  performed,  the  feofibr  re-entered 
and  was  in  possession  of  his  old  estate.  If  the  condi- 
tion was  broken,  the  feofiee's  estate  became  absolute 
and  indefeasible,  and  aU  the  legal  consequences  followed, 
as  though  he  had  been  absolute  unconditional  owner 
from  the  time  of  the  feoffment  ((). 


(a)  Ex  parte  Arrowimiih,  in  re  Levaon,  8  Ch.  DiT.  96. 
(6)  Coote,  6. 
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Happily,  a  jurisdictioii  arose  under  which  the  harsh-  Tnterference 
ness  of  the  common  law  was  softened  without  any°  ^^^^y- 
actual  interference  with  its  principles,  and  a  system 
was  established  at  once  consistent  with  the  security 
of  the  creditor  and  with  a  due  regard  for  the  interests 
of  the  debtor  (c).    Our  courts  of  equity,  borrowing  the 
doctrines  of  the  civil  law,  did  not  indeed  attempt  to 
alter  the  legal  effect  of  the  forfeiture  at  common  law ; 
but  leaving  the  forfeiture  to  its  legal  consequences,  they  Equity 
operated  on  the  conscience  of  the  mortgagee,  and  acting  J£o  TOnicience 
in  personam  and  not  in  rem,  they  declared  it  unreason-  of  the  mort- 
able  that  he  should  retain  as  owner  for  his  own  benefit  MiSr^ge  held 
-what  was  intended  as  a  mere  security,  and  they  ad-  **  ^^^  pledge, 
judged  that  a  breach  of  the  condition   was  in  the 
nature  of  a  penalty  which  ought  to  be  relieved  against.  Mortgagor's 
and  that  the  mortgagor  had  "  an  equity  to  redeem,"  d2em^not-^ 
on  payment  within  reasonable  time,  of  principal,  inte-  J^^^^^^^^ 
rest,  and  costs,  notwithstanding  the  forfeiture  at  law.  Uw. 
Against  the  introduction  of  this  novelty  the  common 
law  judges  strenuously  opposed  themselves,  and  though 
ultimately  defeated  by  the  increasing  power  of  equity, 
they,  nevertheless,  in  their  own  courts,  still  adhered  to 
the  rigid  doctrine  of  forfeiture,  and  in  the  result  the 
law  of  mortgage  fell  almost  entirely  within  the  juris- 
diction of  equity  (rf). 

No  sooner,  however,  was  this  equitable   principle  Mortgages  an 
established,  than  the  cupidity  of  creditors  induced  them  thrmaximT 
to  attempt  its  evasion,  and  it  was  a  bold  but  a  neces-  '^^^  *f  <^' 
eaxy  decision  of  equity  that  the  maxim  of  law,  modm  Ugtm, 
et  conventio  vincmU  lege'/n,  was  inapplicable — that  the 
debtor  could  not,  even  by  the  most  solemn  engage-  Debtor  cannot 
ments  entered  into  at  the  time  of  the  loan,  preclude  Jilrt  with^hi»" 
himself  from  his  right  to  redeem.     The  courts,  looking  ^|jj^*^  "' 
always  at  the  intent  rather  than  at  the  form  of  things, 
disregarded  all  the  defences  by  which  the  creditor  sur- 


(c)  Coote,  9.  {d)  Coote,  la 

T 
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**  Once  a 
mortgage  al- 
ways a  mort- 
gage." 


rounded  himself,  and  laid  down  as  a  plain  and  invariable 
rule  (e),  that  it  was  inequitable  that  the  creditor  should 
obtain  a  collateral  or  additional  advantage  through  the 
necessities  of  his  debtor,  beyond  the  payment  of  prin- 
cipal, interest,  and  costs  (/),  and  they  established  as  a 
principle  not  to  be  departed  from,  that  "  once  a  mort- 
gage always  a  mortgage ;  "  that  an  estate  could  not  at 
one  time  be  a  mortgage  and  at  another  time  cease  to 
be  so  hy  one  and  the  same  deed;  and  that  whatever 
clause  or  covenant  there  might  be  in  a  conveyance,  yet, 
if  upon  the  whole  it  appeared  to  have  been  the  intention 
of  the  parties  that  such  conveyance  should  only  be  a 
mortgage,  or  should  only  pass  an  estate  redeemable,  a 
court  of  equity  would  always  construe  it  so  {g). 


Kight  of  pre- 
emption in 
mortgagee. 


Conyeyanoe 
with  option  of 
re-purchaae 
in  mortgagor. 


Cironmstances 
distingnishing 
a  mortgage 
from  a  sale 
with  right  of 
re-porohaae. 


These  rules,  however,  did  not  prevent  a  mortgagee 
agreeing  with  the  mortgagor  for  a  preference  or  right 
of  pre-emption  in  case  of  a  sale  (A) ;  and  any  other 
agreements  between  mortgagor  and  mortgagee  (provided 
they  did  not  exclude  the  equity  of  redemption)  were 
and  are  good,  e.g.,  an  agreement  not  to  call  in  the  prin- 
cipal moneys  so  long  as  the  interest  is  paid  (i).  Also, 
the  rule  regarding  mortgages  must  also  be  distinguished 
from  the  rule  governing  a  class  of  cases  where  there  is 
ab  initio  an  absolute  bond  fide  sale  and  conveyance 
with  a  collateral  agreement  for  re-purchase  by  the 
mortgagor  on  payment  of  the  purchase-money  within 
a  stipulated  time  {j) ;  and  such  collateral  agreement 
may  be  either  introduced  into  the  agreement  for  sale 
at  the  time,  or  may  be  made  at  a  subsequent  period. 
Whether  a  given  transaction  is  a  mortgage  properly  so 


(e)  BwihamY,  Neiocomh,  2  Vent.  364 ;  Hotcardv,  ffarrU,  1  Vern.  19. 

(/)  Chamben  v.  Ooldwin,  9  Ves.  254;  Leith  v.  Irvine,  I  My.  &  K. 
277  ;  Broad  v.  Sel/e,  11  W.  R.  1036. 

{g)  Coote,  II  ;  JenningM  v.  Ward^  2  Vern.  520. 

(h)  Orhy  v.  Trigg,  9  Hod.  2  ;  CocikBon  v.  Cookson,  8  Sim.  529. 

(»)  Keene  r,  Biacot,  8  Cb.  Div.  201. 

{j)  Alder  ion  v.  White,  2  De  G.  &  J.  97 ;  Birmingham  Canal  Co,  t. 
Cartwright,  1 1  Ch,  DiT.  421. 
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called,  or  is  a  sale  with  the  option  of  re-purchase,  de- 
pends on  the  special  circumstances  of  each  case ;  and 
parol  evidence  will  always  be  admitted  to  show  that 
what  appears  on  the  face  of  the  deed  to  be  an  absolute 
conveyance  was  intended  to  be  a  conveyance  by  way 
of  mortgage  only  (k) ;  e,ff,,  if  the  money  paid  would  be 
grossly  inadequate  as  the  price  for  the  absolute  purchase 
of  the  estate ;  or  if  he  was  not  let  into  immediate  pos- 
session of  the  estate ;  or  if  he  accounted  for  the  rents 
to  the  grantor,  and  only  retained  an  amount  equivalent 
to  his  interest  (Z).     And  the  difference  between  a  trans-  E^eoti  of  this 
action  by  way  of  sale  with  a  right  of  re-purchase  and  ^^^^i^^^^^od. 
a  mortgage  is  very  important  with  reference  to  the  con- 
sequences of  each;  for  whereas  in  a  mortgage,  even  in  a  sale  with 
after  forfeiture  at  law,  the  mortgagor  has  his  right  of  Th^sel^tinwU ' 
redemption  in  equity,  yet  in  the  case  of  a  sale  with  a  "bj^"^  ^ 
right  of  re-purchase,  the  time  limited  must  be  exactly 
observed,  and  there  is  no  principle  on  which  the  court 
of  equity  can  in  the  latter  case  relieve,  if  the  time 
is  not  exactly  observed  (m).     And  there  is  also  this 
further  important  difference,  viz.,  that  in  the  case  of  in  a  sale  with 
a  sale,  with  an  option  to  re-purchase,  if  the  purchaser "^Mt,**ifp^/' 
die  seised,  and  tJien  the  right  to  re-purchase  is  exercised,  chaser  die 

,  .  ,  .  -  .     leised,  money 

the  money  goes  to  his  real  representative,  and  not,  as  m  goes  to  real 
case  of  a  mortgagee,  to  his  personal  representatives  (n).  "*p*^»®"****^®- 

Besides  these,  there  are  several  other  species  of  other  forma 
securities  for  money  which  do  not  take  the  form  of  an  o^  ^o^^'^^^^®*'— 
ordinary  mortgage.     Thus, 

I,  The  vivum  vadium,  in  which  the  owner  of  an  i.  Vivum 
estate^  in  consideration  of  money  lent,  conveyed  it  to  Lender  to  pny 

himself  from 

rents  una 

(£)  Maxwell  v,  MotUactUet  Prec.  Ch.  526 ;  Barnhart  y.  Oreenshieldt, 
9  Moo.  P.  C.  C.  18 ;  Dougla$  v.  Oalvenoell,  3  GifT.  251. 

(l)  Powell  on  Mortgages,  by  Coventry,  125  a. ;  Brooke  v.  Oarrod,  3  K. 
&  J.  60S,  2  De  G.  &  Jo.  62  ;  WUliama  v.  Oven,  5  My.  &  Cr.  303. 

(m)  BarreU  ▼.  SaHne,  i  Vem.  268. 

(n)  Thombrough  v.  Baker,  2  L.  C,  1046 ;  St.  John  v.  Wareham,  cited 
3  Swanst.  631.  And  see  the  case  of  Drant  v.  Vame,  i  Y.  &  Co.  C.  C. 
580, 
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the  lender,  with  a  condition  that  as  soon  as  be,  the 
lender,  had  repaid  himself  out  of  the  rents  and  profits 
of  the  land  the  principal  and  interest  of  the  loan,  the 
debtor  might  re-enter.  This  was  called  a  vivum 
vadium,  because  as  the  security  itself  worked  off  the 
debt,  it  might  be  deemed  to  possess  a  sort  of  vitality. 
It  seems  now  to  have  entirely  ceased  (p). 

3.  MoHuum  2.  The  mortuum  vadium,  which,  according  to  Glan- 

CredXr  took  ^^^^  (p)>  ^^  ^  feoffment  to  the  creditor  and  his  heirs, 
rente  and        to  be  held  by  him  until  his  debtor  paid  him  a  given 

profite  with-  .11.1.         1  .11  .  T 

out  account,  sum,  and  until  which  time  he  received  the  rents  tmh" 
(mt  account,  so  that  the  security  in  this  case  did  not  of 
itself  work  off  the  debt,  but  was  in  a  manner  dead. 
However,  in  this  form  of  mortgage,  as  in  the  vivum 

Estate  never  Vadium,  the  estate  was  never  lost  (^),  but  remained 
redeemable  upon  satisfaction  of  principal  and  interest 
at  any  time,  however  distant. 


lost. 


3.Wei«hmort-      3-  The    Wdsh  m^tga^e,  which  closely  resembled 

*^®'  the  mortuum  vadium,  in  that  the  rents  and  profits  were 

received  by  the  mortgagee  as  an  equivalent  for  his 

interest,  and  the  principal  remained  undiminished  (r). 

Mortgagor       In  a  Welsh  mortgage  there  was  no  contract  express  or 

^y^tkae?"  **  implied  between  the  parties  for  the  repayment  of  the 

debt  at  a  given  time ;  and  though  the  mortgagee  could 

not  foreclose  or  sue  for  the  money,  the  mortgagor  or 

his  heirs  might  redeem  at  any  time  (s). 

Modem  mort-       In  the  modem  form  of  mortgage,  when  the  mort- 
8*s®*  gagee  is  in  possession,  he  is  strictly  a^ccountaile  in  equity 

for  the  rents  and  profits,  and  by  means  thereof  he  in 
effect  works  off  the  debt,  as  in  the  vivum  vadium; 
but  differently  from  all  these  old  forms  of  mortgage, 
the  modem  mortgage  may  from  various  causes  (as  we 
shall  see)  become  irredeemable. 

(0)  Coote,  4.       ip)  Lib.  10^  c.  6.      (?)  Coote,  5.      (r)  Coote,  4, 
{$)  Bowell  V.  Price,  Free.  Cb.  423,  477 ;  and  Bee  i  Ves.  Sr.  405. 
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In  early  times,  it  was  said  that  an  equity  of  redemp-  The  nivturo  of 
tion  was  a  mere  rigM;  but  in  Ccvsborm  v.  Scarf e  (i),  JJdt^ption,— 
Lord  Hardwicke  laid  it  dowp  that  this  equity  was  an  In^ho^iimd**^ 
estate  in  the  land ;  and  it  follows,  therefore,  that  the  over  which  the 
person   entitled  to  the  equity  of  redemption,  being  fii[ power.  ** 
considered  in  equity  the  real  owner  of  the  land,  may  "n^mbrwieer 
exercise  all  acts  of  ownership  over  the  incumbered 
land,  subject  only  to  the  rights  of  the  mortgagee ;  e,g,, 
the  mortgagor  may  settle,  or  devise,  or  even  again 
mortgage  the  land  subject  to  the  first  mortgage  {%), 
Also  the  mort<rac;ed  estate  in  the  course  of  its  descent  Devolution  of 
is  governed  by  the  general  law ;  and  if  the  land  be  of  demption'* 
gavelkind  tenure,  the  equity  of  redemption  will  descend  J^  "  ^^  *^® 
accordingly ;  or  if  the  tenure  be  borough-English,  the 
youngest  son  will  be  entitled  (t>). 

The  equity  of  redemption  being  an  estate  in  land,  Who  may 
all  persons  entitled  to  any  estate  or  interest  in  that 
equity  are  entitled  before  foreclosure  to  come  into  a 
court  of  equity  to  redeem  (t^?), — that  is  to  say, — 

V  (a.)  The  heir  (a?) ; 

V  (J)  The  devisee  (y); 

(c.)  A  tenant  for  life,  a  remainder-man,  a  rever- 
3  sioner,  a  dowress,  a  jointress,  a  tenant  by  the  cur- 
tesy (i) ; 
i^     (d.)  An  assignee  or  grantee  (t.«.,  a  purchaser)  (a)  ; 
y      (e.)  A  subsequent  mortgagee  (6) ; 
(        (/)  A  judgment-creditor  even  (c) ; 
^1       iff,)  The  crown,  or  the  lord  on  a  forfeiture  (d)  ;  and 

(0  2  L.  G.  1035 ;  I  Atk.  603. 

(t«)  Catibome  v.  Scarfe,  I  Atk.  603. 

(v)  Coote,  26 ;  FawceU  v.  Lowther^  2  Ves.  Sr.  301. 

(w)  2  Sp.  660-665.  (ar)  Pym  v.  Bovfreman,  3  Swanst  241  n. 

iy)  Lewis  v.  Nangle,  2  Ves.  Sr.  431.  (s>  2  L.  C.  1078. 

(a)  Anon.,  3  Atk.  314.  (b)  Fell  v.  Brawn,  2  Bro.  C.  C.  278, 

(e)  SUmehewer  v.  Thompson,  2  Atk.  440 ;  Beckett  v.  BuckUy,  L.  K. 
17  Eq,  435  ;  Anglo-Italian  Bank  v.  Dames,  9  Ch.  Div.  275  ;  Bryant  v. 
BuU,  10  Ch.  Div.  153. 

{d)  Lovei's  eau,  1  Eden,  210 ;  Bovme  v.  Morris,  3  Hare,  394. 
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Sacceuive  rt- 
demptions, — 
order  of,  and 
general  prin- 
ciple regard- 
ing. 


'^  (L)  A  volunteer,  although  claiming  under  a  deed 
fraudulent  and  void  under  27  Eliz.,  c  4  (e). 

Every  person  who  has  a  right  to  redeem  the  mort- 
gage may  redeem  any  prior  incumbrancer  on  payment 
of  principal,  interest,  and  costs  (f)  due  to  him,  and 
which  aggregate  amount  is  commonly  called  "the 
price  of  redemption ; "  the  redeeming  pturty  being  also 
liable  to  be  redeemed  by  those  below  him,  who  are  all 
liable  successively  to  be  redeemed  by  the  mortgagor  (^) ; 
and  the  rule  or  practice  in  a  bill  or  action  of  fore- 
closure is  to  offer  to  redeem  all  incumbrancers  prior 
in  date  to  the  plaintiff,  and  to  claim  to  foreclose  (if 
necessary)  all  incumbrancers  posterior  in  date  to  the 
plaintiff,  unless  these  latter,  or  some  or  one  of  them, 
should  redeem  the  plaintiff  (A).  This  rule  is  familiarly 
expressed  in  the  phrase,  "  Redeem  up,  foreclose  down," 
The  arrears  of  interest  recoverable  upon  a  redemption 
or  foreclosure  are  usually  six  years  only  (i),  but  are 
occasionally  the  entire  arrears  (/).  An  auctioneer- 
mortgagee  may  be  entitled  to  add  to  the  price  of  re- 
demption his  commission,  that  not  being  a  3ecret 
profit  (A).  Also,  one  of  several  co-mortgagees  can 
sue  the  mortgagor  for  redemption,  making  the  other 
mortgagees  co-defendants  when  they  refuse  to  be 
co-plaintiffs  (Q.  And  lastly,  a  mortgagor  may  avoid 
being  foreclosed  by  compelling  a  transfer  of  the  debt 
and  security  to  some  third  person  (m). 


(e)  Band  v.  CarttDright,  i  Ch.  Ca.  59. 

(/)  Ex  parte  Carr,  in  re  Hofmann^  1 1  Ch.  Div.  62 ;  Sheffield  v.  Eden, 
10  Ch.  Div.  291  ;  and  Bee  also  Bee$  v.  Metropolitan  Boat-d  of  Works,  14 
Ch.  Div.  372;  In  re  Wade  v.  Thomas,  17  Ch.  Div.  348;  EUon  v. 
Cartels,  19  Ch.  Div.  49. 

{g)  2  Sp.  665. 

{h)  Beevor  v.  Luck,  L.  R.  4  £q.  537 ;  Bradley  y.  Etches,  9  Ch.  Div. 
189. 

(»')  3  &  4  Will.  rV.,  c.  27,  8.  42. 

ij)  Smith  T.  Bill,  9  Ch.  Div.  143. 

(*)  Miller  v.  Beat,  W.  N.  1879.  p.  36. 

(Z)  Luke  v.  South  Kensington  Hotel  Co.,  7  Ch.  Diy.  739  ;  il  Ch.  Div. 
121. 

{m)  Teevan  v.  Smith,  20  Ch.  Div.  724 ;  Conveyancing  Act,  1881,  s.  15. 
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A  person  cannot  redeem  before  the  time  appointed  Time  to  re- 
in the  mortgage  deed,  although  he  tenders  to  the  mort-  **™' 
gagee  both  the  principal  and  the  interest  due  up  to 
that  time  (n) ;  and  if  the  mortgagee  should,  as  a  matter 
of  indulgence,  consent  to  accept  payment  before  the 
time  appointed,  he  is  entitled  to  the  full  amount  of 
interest  up  to  that  time.  So,  likewise,  if  after  the 
day  fixed  for  the  payment  of  the  money  is  passed,  the 
mortgagor  should  wish  to  pay  off  the  mortgage,  he  must 
give  to  the  mortgagee  six  calendar  months'  previous 
notice  in  writing  of  his  intention  so  to  do,  and  must 
then  punctually  pay  or  tender  the  money  at  the  ex- 
piration of  the  notice  (o) ;  for  if  the  money  should  not 
be  then  ready  to  be  paid,  the  mortgagee  will  be  en- 
titled to  fresh  notice ;  as  it  is  only  reasonable  that  he 
should  have  time  afforded  him  to  look  out  for  a  fiesh 
security  for  his  money ;  and  in  either  of  these  cases, 
if  the  mortgagee  should,  as  a  matter  of  indulgence, 
consent  to  accept  payment  at  less  than  six  months' 
notice,  he  is  entitled  to  the  full  amount  of  his  interest 
for  the  six  months. 

Previous  to  the  Statute  of  Limitations,  3  &  4  Will,  statute  of 
IV.,  c.  27,  the  rule  established  regarding  possession  by  old  law!— 21 
mortgagees  was,  as  stated  by  Lord  Hardwicke,  analo-  '^*®-  ^•»  ^  ^^• 
gous  to  the  old  Statute  of  Limitations,  2 1  Jac.  L,  c.  1 9, 
viz., "  that  after  twenty  years'  adverse  possession  by 
the  mortgagee  he  should  not  be  disturbed  "  (j>).    Where, 
however,  the  mortgagor  was  prevented  from  asserting 
his  claim  by  reason  of  certain  impediments  mentioned 
as  exceptions  in  the  stat.  2 1  Jac.  I.,  c.  1 6,  viz.,  imprison- 
ment, infancy,  coverture,  &c.,  in  all  such  cases,  by 
analogy  to  the  statute,  equity  allowed  ten  years  after 
the  removal  of  the  impediment  (j).     Also,  an  acknow- 


(n)  Brown  ▼.  CoU,  14  Sim.  427. 

(o)  SharpneU  ▼.  Blake^  2  Eq.  Ca.  Ab.  603. 

{p)  Awm.,  3  Atk.  313. 

(j)  Beckford  v.  Wadt,  17  Ves.  99. 
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ledgment,  given  before  the  Statute  of  Limitations  had 
fully  run  by  the  mortgagee,  of  the  existence  of  the 
equity  of  redemption,  would  have  taken  the  case  out 
of  the  statute  (r). 

Present  Uw,—      The  law  on  this  subject  was  regulated,  until  the 
f2^7,T^li!Ix-  ist  January  1879,  by  the  stat.  3  &  4  Will.  IV.,  a 
'w^lriv^'^d  ^7'  ^'  ^^'  ^  explained  by  7  Will.  IV.  and   i  Vict,  c. 
I  vik,  c.  28.   28,  by  which  it  was  enacted,  that  whenever  a  mort- 
gagee had  obtained  possession  of  the  land  comprised 
in    his   mortgage,  the   mortgagor   should   not   bring 
a  suit  to  redeem  the  mortgage  but  within  twenty  years 
(with  or  without  ten  years  more  for  disability)  next 
after   the    time  when   the  mortgagee   obtained   pos- 
session, or  next  after  any  written  acknowledgment  of 
the  title  of  the  mortgagor,  or  of  his  right  or  equity  of 
redemption,  should  have  been  given  to  him  or  his  agent, 
signed    by  the   mortgagee  («);   and  under  the  Eeal 
/f\  J       .   '• '  Property  Limitations  Act,  1874  (t),  s.  7,  the  period  of 
^    \*        ' '  twenty  years  is  now  twelve  years,  and  no  further  time 
t  ^^     ■  •  '  >-  is  allowed  for  any  disability  {u),  but  otherwise  the  law 
M  /*        •' .  .    ^     is  as  it  was  under  the  previous  statutes  of  limitation. 
'  ''     It  is  to  be  observed  that  the  statutes  of  limitation  in 
>^--CAt^;;»       relation    to    land  bar  and   extinguish  the  title,  and 
not  merely  the  action  or  remedy  of  the  dispossessed 
person  (y) ;  although  in  relation  to  personal  property 
their  efiFect  is  to  merely  bar  the  remedy  without  ex- 
tinguishing the  right.      Also,  it  should  be  observed 
that  the  right  of  foreclosure  in  the  mortgagee  is  not 
kept  alive  by  the  payment  to  him  of  rent  by  a  tenant 


(r)  Smart  ▼.  HuiU^  4  Yes.  478  n. ;  and  see  Markwiek  ▼.  ffardingham, 
1$  Oh.  Div.  339. 

(«)  Batekelor  y.  MiddUton,  6  Hare,  75  ;  Lueas  ▼.  Denniton,  13  Sim. 
584 ;  Stan^fidd  y.  ffobion,  16  Beay.  236 ;  Tkompton  y.  JBowyer,  il  W. 
R.  975  ;  hiekman  y.  UptaU,  L.  R.  2  Ch.  Diy.  617  ;  and  on  appeal,  4 
Ch.  Diy.  144.  {t)  37  &  38  Vict.,  c.  57. 

(u)  Kintman  v.  Bou$e,  17  Ch.  Diy.  104 ;  Fortter  v.  PaUenoUf  17  Ch. 
Diy.  132  ;  and  compare  Pugh  y.  Heath,  7  App.  Ca.  235. 

(«)  J<^nton  y.  Mountey,  1 1  Ch.  Diy.  284. 
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without  the  knowledge  or  subsequent  adoption  of  the 
mortgagor  {w). 

With  whatever  strictness  the  ancient  common  law  of  the  estnta 
may  have  originally  regarded  the  breach  of  the  condi-  ^o®.  ^^^ 
tion  by  the  mortgagor,  yet  in  modem  times  the  doctrine 
of  the  court  of  equity  recognising  the  mortgagor  until 
foreclosure  to  be  the  actual  owner  of  the  land  has  been 
to  some  extent  imported  into  the  common  law  by  the 
Legislature.     By  stat.  15  &   16  Vict.,  c.  76,  ss.  219,  is&i6Vict., 
220,  if,  the  mortgagor  being  in  possession,  an  ejectment  ®*  ^^' 
is  brought  by  the  mortgagee,  provided  no  suit  is  pend- 
ing in  any  court  of  equity  for  redemption  or  foreclosure, 
the  payment  of  principal,  interest,  and  costs  will,  ex- 
cept in  certain  cases,  be  deemed  a  satisfaction  of  the 
mortgage,  and  the  mortgagee  is  thereupon  to  discon- 
tinue his   action.     And  under  the  Judicature   Act,  judicature 
1873,  "a  mortgagor  entitled  for  the  time  being  to ^^^^^ ^73; 3^ 
the  possession  or  receipt  of  the  rents  and  profits  of  66, 1.  25,  §  5. 
any  land,  as  to  which  no  notice  of  his  intention  to 
take  possession,  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof,  shall  have  been  given  by 
the  mortgagee,  may  sue  for  such  possession  or  for  the 
recovery  of  such  rents  and  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other 
wrong  relative  thereto,  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  con- 
tract made  by  him  jointly  with  any  other  person." 
Also,  the  mortgagor  while  he  is  in  possession  is  not  MoHgagor  in 
bound  to  account  to  the  mortgagee  for  the  rents  and  ^onntabie^ 
profits  arising  or  accruing  while  in  possession,  even  !^^ JJ^**  *"^ 
although  the  security  should  prove  insufficient  (x) ;  in 
fact,  he  is  not  the  bailiff  or  agent  of  the  mortgagee. 

Sut  although  the  mortgagor  remains  thus  the  actual 

(10)  ffarloek  ▼.  Aakberry,  18  Cfa.  Dir.  229 ;  reventd  on  appeal,  19 
Ch.  Div.  539. 
{x)  Ex  parte  WUicn,  2  Vea.  k  Beay.  252. 
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owner  of  the  land  until  foreclosure,  still  equity,  re- 
garding the  land,  with  all  its  produce,  as  a  security 
for  the  mortgage  debt>  will  if  necessary  so  restrain  the 
mortgagor's  right  of  ownership  as  that  his  ownership 
may  not  operate  to  the  detriment  of  the  mortgagee. 
Hence  equity  will,  on  a  bill  filed  by  the  mortgagee, 
Restrained      grant  an  injunction  against  the  mortgagor's  waste,  e.^., 
Becnritybe      against  the  felling  of  timber  by  the  mortgagor;  but 
iniufficient.      jj^  order  to  grant  the  injunction  in  such  a  case,  the 
^  court  must  first  be  satisfied  that  the  security  is  insuf- 
ficient (y).    Neither  will  equity  interpose  its  authority 
to  obstruct  the  mortgagee  from  evicting  the  mortgagor 
from  the  possession,  but  will  consider  the  latter  as 
being  for  such  purpose  a  mere^jtenant    at  will  (z). 
Occasionally  the  mortgagee  makes  a  re-demise  of  the 
mortgaged  premises  to  the  mortgagor,  but  more  usually 
the  mortgagor  simply  expresses  that  he  attorns  and 
becomes  tenant  to  the  mortgagee  at  a  specified  rent  (a). 
Mortgagor       Further,  the  mortgagor  could  not  make  a  valid  lease 
to  mortgagee,  binding  on   the  mortgagee,  and  if  he  attempted  to 
make  such  a  lease,  the  mortgagee  might  have  ejected 
couid^t  make  his  Icssce  without  notice  (b) ;  and  as  a  consequence  of 
iTiTmortgl^ee^  ^^  ^^^^  ^^^  mortgagor  and  mortgagee  used  to  com- 
9ecut,  now.      bine  in  making  the  lease,  wherever,  at  least  (as  in  the 
case  of  mines),  expense  was   to  be  incurred  by  the 
lessee,  or  there  was  a  reasonable  probability  of  the 
mortgagee  proceeding  to  eviction.    But  now,  under  the 
Conveyancing  Act,  1881  (44  &  45  Vict,  c.  41),  s.  18, 
the  mortgagor  while  in  possession  may  make  a  valid 

K  lease  (as  may  also  the  mortgagee  while  in  possession), 
provided  the  lease  do  not  exceed  twenty-one  years  for 
an  agricultural  or  occupation  lease,  and  ninety-nine 


(y)  Farranl  v,  LovtU^  3  Atk.  723  ;  King  v.  Smith,  2  Hare,  239  ;  Ruu 
▼.  MilU,  7  Gr.  145. 

(z)  ChUmondd^  r.  Clinton,  2  Mer.  359. 

(a)  £x  parte  WuiiafM,  7  Cb.  Div.  138 ;  In  re  Stockton  Iron  Furnace 
Co,,  10  Ch.  DiT.  335  ;  £x  parte  Jackeon,  in  re  Bowet,  14  Ch.  Div.  725  ; 
and  aee  In  re  Kitchen,  x6  Ch.  Div.  226w 

(6)  Keeeh  v.  Hall,  Doug.  22. 
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years  for  a  building  (or  repairing)  lease ;  and  provided 
the  lease  otherwise  complies  with  the  requisites  of  the 
Act;  and  where  the  mortgagor  is  the  leasing  party, 
he  is  to  deliver  to  the  mortgagee  a  counterpart  of  the 
lease. 


The  mortgagee,  by  virtue  of  his  mortgage,  becomes  Mortgape 
the  legal  owner  of  the  land,  and  consequently  entitled  poiMMion! 
at  law  to  immediate  possession,  or  to  the  receipt  of 
the  rent  if  the  land  be  in  lease  (c). 

The  mortgagee  is  entitled,  out  of  the  profits,  to  re-  Beoeirer  of 
pay  himself  all  the  necessary  expenses  attending  the  ^tatSf  *^ 
collection  of  the  rents  {d)^  and  he  may  stipulate  with 
the  mortgagor  for  the  appointment  of  a  receiver  to  be 
paid  by  the  mortgagor  («) ;  and  under  the  statute  23 
&  24  Vict.,  c.  14s,  a  power  to  require  the  appoint- 
ment of  a  receiver  was  made   an  incident  in  every 
mortgage  of  lands,  unless  the  mortgage  deed  expressly 
excluded  such  power ;  and    the   Conveyancing  Act, 
1 88 1,  ss.  19,  24,  contains  similar  provisions.      But 
courts  of  equity,  fearful  of  opening  a  door  to  fraud, 
have  imposed  this  restriction  on  the  mortgagee,  that 
he  shall  not  be  permitted  to  make  any  charge  on  the  Mortgagee 
estate  for  his  own  personal  trouble  (/);  nor  appoint  "^t^^^^fo^ 
himself  a  receiver  of  the  estate,  although  under  an  "o^*!  *«»"^^e. 
express  agreement  with  the  mortgagor  for  that  pur- 
pose (^),  for  he  is  entitled  to  no  benefit  beyond  his 
principal,  interest,  and  costs. 

With  regard  to  mortgagees  of  West  India  estates,  Weit  India 
and  whether  they  may  charge  commission,  the  result  •■***«■• 
of  the  cases  appears  to  be,  that  whilst  the  mortgagee 


(<?)  Cooie,  339. 

{d)  CMIfrey  v.  Waimm,  3  Atk.  518. 
{t)  Davis  T.  Dendy,  3  Mad.  17a 
(/)  God/rep  v.  Wat$an,  3  Atk.  518. 
{g)  French  y.  Baron,  2  Atk.  120. 
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is  out  of  possession,  he  may  stipulate  for  the  consign- 
ment of  the  produce,  and  charge  commission  on  the 
net  produce  as  a  compensation  for  his  trouble  (h); 
but  that  when  he  is  in  possession,  he  stands  in  pre- 
cisely the  same  situation  as  a  mortgagee  in  possession 
in  England ;  and  consequently,  if  he  chooses  to  be 
consignee  himself,  he  has  no  commission  (i). 

Sfcipniation  for      A  Stipulation  that  the  mortgagee  shall  receive  inter- 

iSteresTon**^    cst  at  £4  per  ccut.  if  regularly  paid,  but  £$  per  cent. 

punctual  pay.  jf  default  is  made,  is  good  if  ;^S  per  cent,  be  reserved 

by  the  deed;  and  in  the  case   of  interest  being  so 

stlpidated  for,  the  higher  and  not  the  lower  rate  is 

taken  upon  redemption  and  foreclosure  accounts  (/). 

But  if  £4  per  cent  only  is  reserved,  a  stipulation  that 

£$   per  cent   shall  be  paid  if  the  interest  be  not 

regularly  paid  is  in  the  nature  of  a  penalty,  against 

FiDesin  which  the  court  will  relieve  {k).    But  the  fines  and 

ciety  mor^      pcnal  payments  contained  in  mortgages  to  building 

gages.  societies,  being  reasonable  within  the  Building  Society 

Acts,  are  recoverable  in  full  (I). 

Mortgagee  It  is  the  duty  of  the  mortgagee  in  possession  to 

Stato^n*necei- ^®®P  ^^^  premises   in  necessary  repair.     He  will  be 
sary  repair      entitled  to  all  his  lawful  expenses  attending  the  i*e- 

with  surplus  -I      /.  1  .  -1    .  .        •    .  1        xM-i 

renu.  newal  of  leases,  or  incurred  m  mamtaining  the  title 

(m).  But  a  mortgagee  is  not  bound  to  lay  out  money 
on  the  estate  except  for  necessary  repairs,  and  that 
only  to  the  amount  of  the  surplus  rents  (n),  nor  can 

{h)  Faulkner  v.  Daniel,  3  Hare,  21S. 

(i)  Leitk  ▼.  Irving,  i  My.  ft  K.  277  ;  Coote,  343. 

(/)  Union  Bank  of  London  ▼.  Ingram,  16  Cb.  Div.  53 ;  StainM  v. 
Banks,  9  Jur.  N.S.  1049. 

(k)  2  Sp.  631 ;  Tipton  Oreen  CMery  Co,  ▼.  Tipton  MoaX  Colliery  Co.^ 
L.  R.  7  Ch.  Div.  192. 

(2)  Parker  ▼.  Butcher,  L.  R.  3  Eq.  762 ;  Bx  parte  Otbome,  in  re 
Oddemiik,  L.  R.  10  Ch.  App.  41 ;  In  re  N,  and  N,  P.  Ben^t  Building 
Society,  Smith' t  Case,  L.  R  i  Ch.  Div.  481 ;  Provident  Permanent  BuUd- 
ing  Society  v.  OreenhiU,  9  Ch.  Div.  122 ;  Protector  Endowment  Co.  v. 
Orice,  5  Q.  B.  Div.  592. 

(to)  Manlove  v.  Bale,  2  Vernon,  87  ;  Godfrey  v.  Wateon,  3  Atk.  518. 

(»)  Coote,  344. 
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he,  on  the  other  hand,  compel  the  mortgagor  to  advance 
money  for  the  renewal  of  the  leases  without  an  express 
agreement  between  them  to  that  effect  (0). 

When  the  mortgagee  is  in  possession,  he  is  con-  Mortgai^ee  in 
sidered  in  equity,  in  some  measure,  in  the  light  of  a  Smst  account, 
trustee  or  bailiff  for  the  mortgagor,  and  is  accountable 
for  the  rents  and  profits  of  the  land ;  and  therefore,  if 
vnthoiU  the  assent  of  the  mortgdgor,  he  assigns  over  the  Even  though 
mortgage  to  another,  he  will  be  held  liable  to  account  for  t^e  mor^^e!*^ 
the  profits  received  snisequently  even  to  the  assignment, 
on  the  principle  that  having  turned  the  mortgagor  out 
of  possession,  it  is  incumbent  on  him  to  take  care  in 
whose  hands  he  places  the  estate  (p).    The  consequence 
of  this  rule  of  equity  is,  that  the  mortgagor  is  usually 
asked,  and  may  easily  be  compelled,  to  concur  in  the 
assignment 

But  although  the  mortgagee  is  liable  to  account,  he  Mortgagee  ii 
is  not  obliged  to  account  according  to  the  actual  value  for*whiit  he 
of  the  land,  nor  is  he  bound  by  any  proof  that  the  *«*»»*iiy  ^\  ^ 

'  ,         .  /  ,     ,        ,     ccives,  or  what 

land  IS  worth  so  much,  unless  it  can  be  proved  that  he  but  for  his 
made  so  much  out  of  it,  or  might  have  done  so  but  for  he  might  have 
his  own  wilful  default,  as  if  without  cause  he  turned  received, 
out  a  sufficient  tenant  who  held  it  at  so  much  rent,  or 
refused  to  accept  a  tenant  who  would  have  given  so 
much  for  it  (2),     This  limited  protection  accorded  to 
the  mortgagee  is  so  accorded  to  him  because  it  is  the  ^ 
laches  of  the  mortgagor  that  he  lets  the  laud  lapse 
into  the  hands  of  the  mortgagee  by  the  non-payment 
of  the  money ;  therefore,  except  as  above  mentioned, 
when  the  mortgagee  enters,  he  is  only  accountable  for 
what  he  actually  receives,  and  is  not  bound  to  take  the 


(0)  Manlovt  v.  Bale,  2  Vernon,  S7  ;  Godfrey  v.  WaU(m,  3  Atk.  518. 

ip)  Coote,  303 ;  National  Bank  of  A,  v.  Unikd  Hand  in  Hand  Co., 
4  App.  Ca.  391. 

iq)  Coote,  345 ;  Anon.  I  Vem.  45  ;  8immin$  ▼.  ShirUy,  L,  R.  6 
Ch.  DIt.  173 ;  Byre  v.  Hughes,  L.  U.  2  Ch.  Div.  148. 
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trouble  of  making  the  most  of  another's  property  (r) ; 
and  above  all  the  mortgagee  is  not  bound  to  work  or 
to  keep  working,  at  a  speculative  profit,  the  minerals  in 
the  land  mortgaged  (s).  The  same  rule,  limiting  the 
accountabilitj  of  a  mortgagee  in  possession,  applies  to 
the  mortgagee  selling  under  his  power  of  sale  {t). 


Annual  rests, 
— when  And 
when  not 
directed. 


In  taking  a  mortgagee's  accounts,  the  rents  are  in 
general  written  off  against  interest ;  and  if  at  the  time 
the  mortgagee  takes  possession,  the_  interest  on  hia 
principal  money  is  not  in  arrear,  and  there  is  no  other 
serious  danger  overhanging  his  security  which  his  entry 
into  possession  was  intended  to  forestall,  then  (as  a 
general  rule)  the  account  will  be  taken  with  "  annual 
rests,"  that  is  to  say,  if  the  rents  exceed  the  amount 
of  the  interest,  the  excess  will  in  every  year  of  such 
excess  be  applied  in  reduction  of  the  principal  moneys 
due  (u) ;  but  otherwise  annual  rests  will  not  be 
directed. 


Mortgagee 
until  payment 
oould  not  be 
csompelled  to 
produce  his 
title-deeds ; 
sectu,  now. 


The  mortgagee,  without  payment  of  principal,  inter- 
est, and  costs,  could  not  be  compelled  by  the  mortgagor 
or  his  assigns  to  produce  the  title-deeds,  even  though 
their  production  was  required  for  the  purpose  of  en- 
abling the  mortgagor  to  negotiate  a  loan,  and  so  to 
pay  off  the  mortgagee  (v) ;  but  the  law  in  this  respect 
is  now  altered  as  regards  all  mortgages  made  subse- 
quently to  the  31st  December  1881  (w).  Also,  upon 
redemption,  the  mortgagee  must  be  in  a  position  to 
hand  over  all  the  title-deeds,  and  will  be  liable  in 


(r)  Coote,  345. 

it)  Rowe  ▼.  Wood,  i  Jac.  &  Walk.  315. 

it)  Mayer  v.  Murray,  8  Oh.  Div.  424. 

(u)  Shephard  v.  ElUot,  4  Mad.  2^4 ;  Patch  y.  Wild,  30  Beav.  99  ;  and 
see  Fisher  on  Mortgages,  2d  ed.,  894. 

(v)  Darner  Y,  Lvrd  Portarlington,  15  Sim.  380;  and  see  Sh^fieldr. 
Eden,  10  Ch.  Div.  291. 

(to)  44  ft  45  ^ict,,  c  41,  8.  16. 
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damages  to  the  mortgagor  for  any  title-deed  that  is 
missing  or  fraudulently  disposed  of  (x). 

It  seems  that  a  mortgagee  cannot  accept  a  valid  Mortgagee 
lease  from   the   mortgagor,  even   though   free    from  valid  lease 
circumstances  of  fraud,  and  at  a  fair  rent, — the  reason  g^or.™**^ 
for  this  disability  being  the  power  which,  if  the  law 
were  otherwise,  the  mortgagee  would  possess  of  *'  haras- 
sing "  the  mortgagor  (y). 


A  further  considerable  disability  formerly  annexed  Mortgagee 
to  the  mortgagee's  estate  was,  that  although  at  law  the  ^ulty'make  a 
actual  owner,  he  could  not  in  equity  make  a  valid  or  ^^"^ing  leoge ; 

T.      «/  tecuMf  now. 

binding  lease,  unless  of  necessity,  and  to  avoid  a 
probable  loss  (z) ;  and  the  consequence  of  this  rule 
was  that  both  the  mortgagor  and  the  mortgagee  used 
to  concur  in  making  leases,  wherever  permanency  of 
holding  was  desirable.  But  now,  under  the  Convey- 
ancing Act,  1 88 1  (44  &  45  Vict.,  c.  41),  s.  18,  the 
mortgagee  while  in  possession  may  by  himself,  and 
without  the  concurrence  of  the  mortgagor,  make  a 
valid  lease,  provided  the  lease  do  not  exceed  twenty- 
one  years  for  an  agricultural  or  occupation  lease,  and 
ninety- nine  years  for  a  building  (or  repairing)  lease, 
and  provided  the  lease  otherwise  complies  with  the 
requisites  of  the  Act. 

Equity  holds  that  if  leaseholds  be  in  mortgage,  and  Renewed 
the  mortgagee  renew,  he  will  take  the  renewed  lease  ^•^^^^^ 
subject  to  the  like  equity  as  was  subsisting  in  the  old 
lease  (a) ;  and  if  an  advowson  be  in  mortgage,  and  the  Adyowson. 
living  become  vacant,   the  mortgagor,  and   not   the 
mortgagee,  shall  present  (6) ;  nor  will  equity  permit  the 

(x)  James  v.  Bumtey,  1 1  Ch.  Dir.  398. 

{y)  Wkbb  T.  RorkCt  2  Sch.  A;  Lef.   661 ;  Coote,  364;  and  see  £x 
parte  Buxton,  in  re  MvUer,  15  Ch.  Div.  2S9. 
{2)  HungerfordT.  Clay^  9  Mod.  i. 
(a)  HoU  V.  HoU^  I  Ch.  Ca.  19a 
(6)  Maekenne  t.  Bobimon,  3  Atk.  559. 
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mortgagor  to  agree  to  the  contrary,  for  the  mortgagee 
shall  have  no  benefit  beyond  his  principal,  interest, 
and  costs. 


Mortgngee 
cannot leU 
timber. 


Unless  secur- 
ity be  insuffi- 
cient. 


A  further  restriction  on  the  estate  of  the  mortgagee 
in  possession  is,  that  he  shall  not  be  permitted  to 
waste  the  estate  (e).  If  he  proceed  to  fell  timber,  an 
account  will  be  decreed,  and  the  produce  applied,  first, 
in  payment  of  the  interest,  and  then  in  sinking  the 
principal ;  and  equity  will  grant  an  injunction  against 
him  unless  the  security  prove  defective,  in  which  case 
the  court  will  not  restrain  him  from  felling  timber,  the 
produce  being  of  course  applied  in  ease  of  the  estate  (d). 
The  like  rules  apply  to  the  opening  of  new  mines  (e). 
So,  if  the  mortgagee  unnecessarily  pulls  down  buildings 
and  erects  new  buildings  without  the  consent  of  the 
mortgagor,  he  is  liable  for  any  loss  of  rent  which  is 
thereby  occasioned  (/). 


The  doctriDe 
of  tacking, — 
its  principle. 


With  reference  to  the  rights  of  mesne  or  interme- 
diate incumbrancers,  the  doctrine  of  tacking  has  been 
thus  stated :  "  In  oequali  jv/re,  melior  est  conditio  pos- 
sidentis.  Where  equity  is  equal,  the  law  shall  prevail ; 
and  he  that  hath  only  a  title  in  equity  shall  not 
prevail  against  law  and  equity.  As  a  purchaser  or 
mortgagee  comes  in  upon  a  valuable  consideration 
without  notice,  upon  purchasing  in  a  precedent  incum- 
brance, it  shall  protect  his  estate  against  any  person 
that  hath  a  mortgage  subsequent  to  the  first,  and  before 
the  last  mortgage,  though  he  purchased  in  the  first 
incumbrance,  after  he  had  notice  of  the  second  mort- 
gage ;  for  he  hath  both  law  and  equity  "  (^).     In  con- 


(e)  Hanson  ▼.  Derby,  2  Vern.  392. 

id)  WUhrington  v.  Banket,  Sel.  Ch.  Ca.  30. 

(e)  ffanion  v.  Derby,  2  Vern.  392  ;  Millet  v.  Davey,  31  Beav.  470. 

(/)  Sandon  ▼.  Hooper,  6  Beav.  246  ;  14  L.  J.  Ch.  120. 

(g)  2  Fonblanque  on  £q.  302,  5th  ed. 
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sideling  this  rule  of  equity.  Lord  Hardwicke  has  re- 
marked (A),  that  it  could  not  happen  in  any  other  country  Doctrine  of 
but  this,  because  the  jurisdiction  of  law  and  equity -^J^]^'^ 
is  administered  here  in  different  courts,  and  creates 
different  kinds  of  rights  in  estates ;  and  therefore,  as 
courts  of  equity  break  in  upon  the  common  law,  where 
necessity  and  conscience  require  it,  still  they  allow 
superior  force  and  strength  to  a  legal  title  to  estates ; 
and  therefore,  where  there  is  a  legal  title  and  there  is 
also  equity  on  one  side,  the  Court  of  Chancery  never 
thought  fit,  that  by  reason  of  a  prior  equity  against  a 
man  who  has  a  legal  title,  that  man  shall  be  hurt,  and 
this  by  reason  of  the  force  which  the  court  necessarily 
and  rightly  allows  to  the  common  law  and  to  legal 
titles  ;  but  if  this  had  happened  in  any  other  country, 
it  could  never  have  been  made  a  question,  for  if  the 
law  and  equity  are  administered  by  the  same  jurisdic- 
tion, the  rule  gui  prior  est  tempore,  potior  est  Jure,  must 
hold  (i).  However,  since  the  fusion  of  the  two  juris- 
dictions of  law  and  equity  by  the  Judicature  Acts, 
1873—75,  the  cause  alleged  by  Lord  Hardwicke  for  the 
origin  of  tacking  has  been  removed,  and  yet  the  doctrine 
itself  continues  unaffected:  which  shows,  either  that 
the  assigned  origin  is  not  the  origin,  or  else  that  results 

may  survive   the   causes  which  have  brought  them  

about    Jodlu^  u-^C  %v#-f  pM>>«^tC  ^  jl^M^h  ^>  V^  '^ 

atU  -^ 

The  leading  principles  or  rules  of  the  doctrine  of  The  docti-ine 
tacking  are  fully  stated  in  the  case  of  Brace  v.  Ihichess tunXM^*'^ 
of  Marlborough  (/). 

I.  "  That  if  a  third  mortgagee  buys  in  the  first  mort-  i.  Third  mort- 
gage, being  a  legal  mortgage,  though  it  be  pendente  lite,  S^*li  of*^^*^* 


(A)   WorUey  ▼.  BirhUad,  2  Ves.  Sr.  574. 

(ft)  Jtooper  V.  ffarriton,  2  K.  &  J.  108,  109. 

{j)  2  P.  W.  491  ;  and  see  (regarding  the  rule  in  Taulmin  v.  Steere,  3 
Her.  210)  Adams  v.  AnydCy  L.  R.  5  Ch.  Div.  634 ;  CraeknaU  y.  Jamon,* 
L.  R.  6  Ch.  Div.  735. 

U 
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second,  baying  pending  a  bill  brought  by  the  second  mortgagee  to 
g^a^T^th"^  redeem  the  first,  yet  the  third  mortgagee  having  ob- 
notice  of  tained  the  first  mortgage,  and  got  the  law  on  his  side 
tack.  '  and  equal  equity,  he  shall  squeeze  out  the  second  mort- 

gagee, and  this  the  Lord  Chief-Justice  Hale  called  a 
*  plank '  gained  by  the  third  mortgagee,  or  tabula  in 
TiaufragiOy  which  construction  is  in  favour  of  a  pur- 
chaser, every  mortgagee  being  such^o  tarUo^ 

Because  he  is        In  this  casc  it  must  Carefully  be  noted,  that  although 
when^e'parts  ^h©  third  mortgagee  get  in  the  first  mortgage,  pendente 
m^  his  first    ^^^  Iq^^  ^ j^^  notice,  he  shall,  nevertheless,  be  allowed 
to  tack.    The  principle  on  which  the  doctrine  is  founded 
is  thus  explained  {k): — "The  rule  of  equity  requires  no 
more  than  that  the  third  mortgagee  should  not  have  had 
^  notice  of  the  second  at  tlie  time  of  lending  the  money  ;  for 
it  is  by  lending  the  money  withoiU  notice  tluU  he  becomes 
And  may         an  honest  creditor,  arid  acquires  the  right  to  protect  his 
ttr^shZllt  ^^*^-     But  he  is  not  compelled  to  look  for  this  protec- 
^^b**^^nti*     ^^^^  ^^  ^  ^^^^  ^  ^^  danger  of  being  prejudiced; 
discovered       and,  therefore,  when  that  danger  is  discovered  to  him, 
dangers.  whether  it  be  by  suit  in  equity  or  by  an  extra-judicial 

means,  as  the  honesty  of  his  debt  is  not  afifected  by  the 
discovery,  so  the  right  of  protecting  that  debt,  and  the 
efficacy  of  such  protection,  are  not  prejudiced ;  hence 
arose  the  rule  which  permitted  the  subsequent  incum- 
brancers to  purchase  pendente  lite  "  (Z). 

By  transfer  of  Although  if  the  legal  estate  be  outstanding  in  a 
iTstofidiug  ii  ^^^d  person  who  has  no  privity  with  the  several 
person  hrtvji]!|  incumbrancers,    the   party    obtainincr    it   would    have 

nopnvitv  With        ,      ,  i       t         i  . 

prior  kicTini-     priority,  yct  where  the  legal  owner  is  trustee  for  cUl, 

^^^^^^^'         he  cannot  create  a  priority  by  subsequently  transferring 

the  estate  to  any  or  either  of  them  in  particular.    Thus, 

if  an  owner  having  the  legal  estate  create  a  charge  in 


{k)  I  Eden.  530. 

{I)  Martk  V.  Lee,  i  L.  C.  659  ;  Aforret  v.  Patke,  2  Atk.  52  ;  WUmot 
V.  I'ike,  5  Hare,  14. 
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favour  of  A.,  then  a  second  charge  in  favour  of  B.,  and 
then  a  third  in  favour  of  C,  he  cannot  alter  the 
equities  \>j  transferring  the  legal  estate  to  any  of 
them  (m). 

2.  That  if  a  judgment-creditor  buys  in  the  first  a.  Judgment- 
mortgage,  although,  being  a  legal  mortgage,  he  shall  not  Sgin  ihe'*^ 
tack  or  unite  the  mortgage  to  his  judgment,  and  thereby  fu*ii™o^Jf  J 
gain  a  preference ;  for  such  judgment-creditor  cannot 
be  called  a  purchaser;  for  he  has  by  his  judgment  judgment- 
only  a  lien  on  (n)  or  inchoate  right  against  the  land,  p^^hMer***  * 
but  non  constat,  whether  he  will  ever  make  use  of  it, 
for  he  may  take  his  debt  out  of  the  goods  of  his  debtor 
by  fieri  facias ;  besides   which,  the  judgment-creditor  He  did  not 
does  not  lend  his  numey  on  the  immedicUe  view  or  con-  J^oney  in  con- 
temptation  of  the  land,  nor  is  he  deceived  or  defrauded  tempiRtion  of 
though  his  debtor  had  before  made  twenty  mortgages 
of  his  estate ;  but  a  mortgagee  is  defrauded  or  deceived 
if  the  mortgagor  has  already  mortgaged  his  land  to 
another  ((?).^^^Ji^  ^^  *  y  Ir^w^  ^»\»  v^^i^^'v 

It  would  seem  from  the  principles  laid  down  in  the  Law  unaltered 
judgment  in  Whitworth  v.  Gaugain  (p),  that  the  law  in  Ji^o*^    *^*'' 
this  respect  has  not  been  altered  by  the  i  &  2  Vict., 
c.  no;  for  if  the  effect  of  the  judgment  is  only  to  Judgment  can 
charge  the  interest  which  the  debtor  has  remaining  ^jj^^'^e^* 
in  him,  the  creditor  can  have  no  right,  by  means  of^^f^u^^**^ 
tacking,  to  cut  off  an  incumbi*ance  which  preceded  his 
judgment  (q). 

But  as  by  27  &  28  Vict,  c.   112,  a  2,  judgment-  Law  how  far 

altered  hy 
27  &  28  Vict., 

(m)  SharpUs  r,  Adams,  1 1  W.  R.  450 ;  32  Beav.  213  ;  Mumford  v. 
Stofiwuter,  L.  R.  18  Eq.  556.  Pilcko'  v.  Jiawlint,  L.  R  7  Ch.  App.  259, 
is  distinguiahable. 

(n)  But  see  now  27  &  28  Vict,  c.  1 12. 

(0)  Laeif  T.  Ingle,  2  Ph,  413  ;  Spencer  y,  Pearton,  24  Bear.  266. 

(P)  3  Hare,  416;  and  aee  BrUiih  Mutual  JnveHmeni  Co.  ▼.  Smart, 
L  K.  10  Oh.  App.  567. 

iq)  Coote,  409 ;  Kinderley  v.  Jervis,  22  Beav.  I ;  Beavan  y.  Lord  Ox- 


fordi 


I,  6  De  a.  M.  &  G.  507. 
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creditors  are  for  the  future  deprived  of  their  lien  on 
real  estates,  until  such  land  has  been  actually  de- 
livered in  execution  by  virtue  of  a  writ  of  elegit,  or 
other  lawful  authority,  it  appears  that  a  judgment- 
debt  cannot  now  be  tacked  unless  such  delivery  has 
been  made. 

3,  First  mort-  3.  That  if  a  first  mortgagee,  being  a  legal  mortgagee, 
farther  sum  leuds  a  further  sum  to  the  mortgagor  upon  a  statute  or 
ma*  tll^k™*'^*  judgment,  he  shall  retain  against  a  mesne  mortgagee 
against  a  until  both  his  securities  are  satisfied  (r) ;  and  d  fortiori 
^to!  ™*^       if  the  first  mortgagee  lends  on  a  mortgage  (s). 

But  first  mort-      This  rule  results  from  the  doctrine  already  noticed, 

la^eTthe^iegai  ^^*^  where  equity  is  equal  the  law  shall  prevail.    But 

Th^  **?'  ft®,    this  principle  will  not  apply  unless  the  first  mortgagee 

call  for  it.        hos  the  legal  estate  or  the  better  right  to  coil  for  it ;  for 

otherwise  the  incumbrancers  will  be  payable  according 

to  the  priority  of  their  respective  incumbrances ;  nor 

-    will  the  rule  apply  if  the  mortgagee  had  notice  of  the 

And  must  A  mesne  incumbrance  at  the  time  of  making  the  further 

™!Si'^ttt.  advance  (0. 

notice.   1 

First  mort.  And  it  has  further  been  decided,  that  although  the 

uo^^ha^e '*  ^^^  mortgage  was  made  to  secure  a  sum  and  further 
notice  of  the    advances,  if  the  first  mortgagee  make  a  further  advance 

mesne  incum-  '  .  °^ 

brance.  With  notice  of  a  mesne  incumbrance,  he  will  not 

be  entitled  to  priority  in  respect  of  such  further 
advance  (i^). 

4.  Where  legal  4.  When  a  puisne  mortgagee  has  bought  in  a  prior 
Btim^ing,^iii*"    incumbrance,  but  the  legal  estate  is  vested  in  a  trustee, 

cambra&cers      „___^_ 

rank  accord- 
ing to  time.  (r)  Shepherd  r.  TiOey,  2  Atk.  348. 
(«)  Wyllie  V.  PuiUn,  11  W.  R.  1081. 

{t)  Coote  on  Mortgages,  409 ;  see  OreeUand  t.  Potter,  L.  R.  10  Ch... 
App.  8. 

(tt)  Shaio  V.  Neale,  20  Bear.  157  ;  RolC  v.  ffophiruon,  9  H.  L.  Caa., 
514;  London  and  County  Bank  ▼.  Hadcliffe,  6  App.  Ga.  722.  The8a> 
cases  appear  to  have  overruled  Gordon  v.  Graham,  2  £q.  Ca.  Abr.  598* 
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or  the  puisne  mortgagee  has  not  obtained  the  legal  title, 
or  he  takes  en  avire  droit  (v),  the  court  clearly  holds 
that  the  puisne  mortgagee  can  make  no  advantage  of 
his  prior. incumbrance,  because  in  all  cases  where  the 
legal  estate  is  outstanding,  the  several  incumbrancers 
must  be  paid  according  to  their  priorities  in  point  of 
time, — qui  prior  est  tempore,  potior  est  jwe. 

Sut  if  any  one  of  the  incumbrancers  has  a  better  Unless  one  of 
title  to  call  for  an  assignment  or  conveyance  of  the  branww'has  a 
legal  estate,  as,  for  instance,  when  a  declaration  of  ^«**;' *i*}«  *<> 

"  ,    eall  for  the 

trust  of  the  legal  estate  has  been  made  in  his  favour,  legal  estate, 
he  win  be  placed  in  equity  in  the  same  situahon  as 
if  he  had  obtained  an  actual  assignment  (w). 

It  appears  that  a  prior  mortgagee  having  a  bond  when  a  bond 
debt,  whether  prior  or  subsequent  to  his  mortgage  (a?),  tlSce™,—  ^ 
cannot  tack  it  against  any  intervening  incumbrancer  |«-)  D^g 
by  mortgage,  or  even  against  an  intervening  judgment  —never, 
or  bond  creditor  (y),  or  even  against  the  mortgagor  if  debtor,— 
himself  (»),  or  as  against  a  purchaser  of  the  equity  of  voiJ^UeM*^"** 
redemption ;  but  only  as  against  the  heir  (a),  or  as 
against  the  beneficial  devisee  Q>) ;  and  this  for  the  sole 
purpose  of   preventing  circuity  of   action  (c).     And 
since  3  &  4  Will  IV.,  c.  104,  it  seems  a  simple  con- 
tract debt  may  be  tacked  against  the  heir  or  devisee 
where  there  is  not  a  devise  for  payment  of  debts  (d). 
In  other  words,  the  bond  debt  cannot  be  tacked  at  all 
during  the  life  of  the  mortgagor,  but  only  after  his 

(«)  Morret  ▼.  Poihe,  2  Atk.  52. 

(w)  Pomfret  ▼.  Windsor,  2  Ves.  Sr.  487 ;  AUen  ▼.  Knight^  $  Hare, 
272  ;  Wilmot  v.  Pike^  5  Hare,  14 ;  Cooke  v.  WiUon,  29  Beav.  100. 

{x)  Windham  ▼.  Jennings,  2  Ch.  Rep.  247. 

(y)  Lowthian  v.  ffaself  3  Bro.  C.  C.  162. 

(2)  Jonet  V.  Smith,  2  Ves.  376. 

(a)  SftfUUeuforth  y.  Layeoek,  i  Vera.  245. 

(6)  ChallU  Y.  Catborn,  i  £q.  Ca.  Ab.  325  ;  Du  Vigier  v.  Lee,  2 
Hare,  326. 

(c)  Meami  ▼.  Bonce,  3  Atk.  630 ;  Coote,  391-393  ;  and  see  Talbot  v. 
Frere,  9  Ch.  Div.  568. 

(rf)  Coote,  402  ;  Sp.  723-72$,  735- 
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death  upon  an  administration  of  his  assets,  when  of 
course  it  will  be  preferred  to  the  heir  or  beneficial 
devisee  (e). 

Tacking aboi-  B7  37  &  38  Vict,  a  78,  8.  7,  the  doctrine  of  tack- 
Vendo/aDd  ing  was  abolished  as  regards  estates  and  interests 
S^,^wdw!^'  created  after  the  7th  August  1874,  but  by  the  Land 
gtoredbyLaaid  Transfer  Act,  1875  (/),  which  came  into  operation  on 
1875.  '   tJie  1st  January  1 876,  it  is  enacted  as  follows : — "  The 

seventh  section  of  the  Vendor  and  Purchaser  Act,  1 874, 
is  hereby  repealed,  as  from  the  date  at  which  it  came 
into  operation,  except  as  to  anything  duly  done  there- 
under before  the  commencement  of  this  Act." 

Priority  may  The  right  of  priority  may  be  lost  by  fraud.  "  If  a 
mortgagee'g  ^^^  by  the  suppression  of  the  truth  which  he  was 
fraud.  bound  to  commuuicate,  or  by  the  suggestion  of  a  false* 

hood,  be  the  cause  of  prejudice  to  another  who  had  a 
right  to  a  full  and  correct  representation  of  the  fact, 
it  is  certainly  agreeable  to  the  dictates  of  good  con- 
science that  his  claim  should  be  postponed  to  that  of 
the  person  whose  confidence  was  induced  by  his  repre- 
sentation" (ff). 

Priority  may        A  mortgagee  may  also  lose  his  priority  by  his  own 

mor^a^e's     negligence.     Thus  A.,  a  mortgagee  of  leasehold  pro- 

negiigcncein-  perty,  lent  the  lease  to  the  mortgagor  for  the  purpose 

tion.  of  obtaining  a  further  advance  upon  it,  but  at  the  same 

time  told  the  mortgagor  to  inform  the  person  of  whom 

he  proposed  to  obtain  the  money  that  A.  had  a  prior 

charge.     The  mortgagor  deposited  the  lease  with  his 

banker's   without  informing  them  of  A.'s  mortgage. 

On  a  bill  for  foreclosure  by  A,  it  was  held  that,  as 

A.  by  his  negligence  had  put  it  into  the  mortgagor's 


(«)   In  re  Hoi^oot**  EsUUe,  ChauntUr*t  Claim,  L.  B.  13  £q.  327. 

(/)  38  &  39  Vict.,  c.  87. 

iff)    I  Fonblanque  on  £q.  64  ;  Goote,  415. 
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I)ower  to  commit  a  fraud,  his  security  must  be  post- 
poned to  that  of  the  banker's  (h). 

A  solicitor  is  usually  liable  as  for  negb'gence  in  not 
discovering  a  mesne  mortgage;  and  the  measure  of 
damages  is  the  amount  of  the  incumbrance  (i). 

As  a  general  rule,  and  as  regards  all  mortgages  Consolidation 
made  prior  to  the    ist  January    1882,  but  not,  inJiort^^**' 
general,  mortgages  made  after  that  date,  both  in  suits  5J*Jh"^^ 
for  foreclosure  and  in  suits  for  redemption,  the  mort-  sages  which 
gagor  cannot  redeem  one  mortgage  without  redeeming  hoidTon^^ 
all  other  mortgages  which  the  mortgagee  holds  upon  P«>P«'*y- 
any  part  of  his  property ;  for  these  the  mortgagee  has 
a  right  to  consolidate  together  (j).     And  this  rule  is 
applicable  as  well  to  mortgages  of  realty  (k)  as  to 
mortgages  of  personalty  (2),  and  holds  good  against  a 
purchaser  for  value  of  the  equity  of  redemption,  and 
also  against  a  subsequent  mortgagee  thereof,  although 
each  is  without  notice  of  the  other  mortgages  (m).     But 
there  is  no  consolidation,  where  there  is  no  default  in 
payment  of  the  mortgage  money  (n) ;  and  there  is  no 
consolidation  where  one  of  the  mortgages  has  ceased 
to  exist  (0). 


The  doctrine  of  consolidation  depends  upon  a  prin-  Consolidation 
ciple  altogether  different  from  that  upon  which  tacking  from^Scking. 
depends.     Because  in  tacking,  the  right  is  to  throw 

(A)  Briggs  ▼.  Jones,  L.  R.  10  £q.  92  ;  and  see  CrecUand  ▼.  PoUer, 
L.  R.  xo  Ch.  App.  8 ;  Keate  v.  PhiUipa,  x8  Oh.  Div.  560. 

{ij  Whiteman  v.  Hawkins,  4  C.  P.  Dir.  13. 

0)  Sdbp  V,  Pon^fret,  x  J.  &  H.  336 ;  9  W.  R.  583  ;  PhUUps  v.  (?u#. 
tendffe,  4  De  G.  &  Jo.  531 ;  Tatsd  r.  Smith,  2  De  G.  &  Jo.  713-718, 
explained  in  Mills  ▼.  Jennings,  13  Ch.  Diy.  639,  and  OTerruled  in  Jen- 
nings y.  Jordan,  6  App.  Ca.  698. 

(*)  Neve  V.  Pennell,  xi  W.  R.  986. 

{I)  Watts  V.  Siftnes,  i  De  G.  M.  &  G.  240 ;  TweedaU  v.  TvoeedaU,  23 
Beav.  34X.    But  see  Chesworth  ▼.  Hunt,  5  C.  P.  Div.  266. 

(in)  Beevor  v.  Lude,  L.  R.  4  £q.  537,  explained  in  Baher  v,  Oray, 
L.  R.  I  Ch.  Div.  491. 

(i»)  Ckimmins  ▼.  Fletcher,  14  Ch.  Div.  699. 

(0)  in  re  RaggeU,  BxporU  Williams,  16  Ch.  Div.  117. 
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cannot  be  restrained  if  he  chooses  to  proceed  in  the 
Chancery  Division  {w).  A  foreclosure  action  cannot 
be  brought  but  within  twelve  years  next  after  the 
light  to  bring  such  action  first  accrued,  or  within 
twelve  years  after  the  last  written  acknowledgment, 
or  after  the  last  payment  of  any  part  of  the  principal 
money  or  interest  {x) ;  and  only  six  years'  arrears  of 
interest  are  recoverable  as  against  the  land  (i/).  The 
remedy  of  a  debenture-holder  is  usually  the  appoint- 
ment of  a  receiver  (z). 

(6.)  Sale,—  Before  the  statute  15  &  i6  Vict.,  c.  86,  courts  of 

?i*)UnderCon-  ^qi^i^y*  cxcept  in  a  few  cases,  refused  to  decree  a  sale 
][«y*'^jmg  Act,  against  the  will  of  the  mortgagor ;  but  under  that 
of  the  court;  Statute,  sec.  48,  the  Court  of  Chancery  was  enabled  to 
direct  a  sale  of  mortgaged  property  instead  of  a  fore- 
closure, but  the  order  for  a  sale  was  not  to  be  made  on 
an  interlocutory  application  (a).  However,  the  section 
in  question  has  now  been  repealed  by  the  Conveyancing 
Act,  1 88 1,  and  the  like  provisions  have  been  enacted 
in  section  2  5  of  the  last-mentioned  Act,  and  the  sale 
may  be  directed  on  such  terms  as  the  court  thinks  fit, 
and  without  previously  determining  the  priorities  of 
incumbrancers,  and  even  upon  an  interlocutory  applica- 
tion (6).  Also,  under  the  same  section  of  that  Act,  the 
court  has  jurisdiction  to  order  the  sale  of  the  mortgaged 
property,and  whether  in  a  foreclosure  or  in  a  redemption 
action,  at  any  time  before  the  action  is  concluded  by 
foreclosure  absolute  (c). 


(10)  Ex  parte  Hetckert  in  re  Haart,  9  Cb.  Div.  381 ;  10  Ch.  Div.  6x0 ; 
Ex  parte  /first,  in  re  Wherley,  ii  Ch.  Div.  278. 

(»)  3  &  4  WilL  IV.,  c.  27,  88.  24,  28  ;  7  &  8  Will.  IV.  and  i  Vict,  c. 
28  ;  Coote,  449.     And  see  the  Real  Property  Limitation  Act,  1874. 

(y)  In  re  Stead's  Mortgaged  Estates,  L.  R.  2  Ch.  Div.  713  ;  and  eee 
Hickman  v.  Upsall,  L.  R.  2  Oh.  Div.  617,  and,  on  appeal,  4  Ch«  Div. 
144. 

(z)  In  re  Heme  Bay  Co..  10  Ch.  Div.  43. 

(a)  London  and  County  Banking  Co,  v.  Dover,  x  i  Ch.  Div.  204. 

(6)  Wooley  v.  CUman,  W.  N.  1882,  p.  88. 

(0)  Bank  of  London  v.  Ingrain,  20  Ch.  D.  463. 
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A  power  of  sale,  even  before  that  Act,  was  usually  0r(2.)nnder 
inserted  in  mortgage  deeds,  giving  the  mortgagee^ the moHr^ 
authority  to  sell  the  premises;  but  such  a  power  was ^^ ^^*^' 
only_  permitted  where  the  mortgaged  land  did  not 
exceed  in  value  tlie  money  lent ;  for  if  the  security 
were  veiy  ample,  it  was  not  likely  that  the  mortgagor 
would  consent  to  such  a  power  being  given  to  the 
mortgagee,  in  case  default  should  be  made  in  pay* 
ment ;  and  the  concurrence  of  the  mortgagor  in  the 
sale  is  not  necessary  to  perfect  the  title  of  the  pur- 
chaser (d).  The  mortgi^ee  having  sold,  is  at  liberty 
to  retain  to  himself  principal,  interest,  and  costs ;  and 
having  done  this,  the  surplus,  if  any,  must  be  paid 
over  to  the  person  or  persons  who  (but  for  the  sale) 
would  have  been  entitled  to  redeem;  and  of  such 
surplus  the  selling  mortgagee  is  a  trustee  ;  but  he  is 
not  otherwise  a  trustee  as  regards  his  exercise  of  the 
power  of  sale  («). 

Also,  under  tbe  statute  23  &  24  Vict,  c.  145, s.  11,0 (3.) under 
repealed   and  re-enacted  by   the    Conveyancing  Act,  J^JJJ^^^^^ 
1 88 1,  ss.  19,  20,  21,  and  22,  a  power  of  sale,  unless  ^'»'erred by 
expressly  excluded  by  the  mortgage  deed,  has  been  Aot^^issirM? 
rendered  incident  to  every  mortgage   or   charge  by  '^^'' 
deed  affecting  any  hereditaments  of  any  tenure.    This 
power,  however,  is  not  to  be   exercised   unless   and 

^  until  either  (i.)  Notice  regjiiring  payment  of  the 
mortgage  money  has  been  given  and  been  followed 
by  thrftfl    jgpntba'    default;    or    (2.)    Interest  is    in 

^    arrear  for  two  ppnths  after  becoming  due;  or  (3.) 
.    There  has  been  a  breach  of  some   provision  (other 
than  the  covenant  to  repay)  contained  in  the  mort- 
gage deed  or  in  the  Act    Also,  under  the  same  Act, 
the  mortgagee  may  appoint  a  receiver  of  the  rents  and 

{d)  Corder  v.  Morgan,  18  Ves.  344 ;  Newman  v.  Sel/e,  33  Beav.  522  ; 
Dicker  v.  Angeretein,  L.  R.  3  Ch.  Div.  600. 

(e)  Warner  v.  Jacob,  20  Cb.  Div.  220 ;  and  see  Hoole  ▼.  Smith,  17  Cb. 
Diy.  434  ;  Cockbum  ▼.  Mward$,  16  Ch.  Div.  393 ;  18  Cb.  Diy.  449. 
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profits  of  the  mortgaged  property,  and  the  mortgage 
deed  occasionally  contains  an  express  power  to  make 
such  an  appointment  (/). 


Compensation, 
— on  oompul 
sory  pi 


Where  mortgaged  property  is  taken  by  compulsory 
purchase,  the  compensation-monejrs  go  to  the  mort- 
gagee, including  the  proportion  paid  for  goodwill  (if 
any)  attaching  to  the  premises  {g). 


(<;.)  .Dirtresi,—      Where  the  mortgage  deed  contains  an  attornment 

l^d*eveBM[or    clause,  the  mortgagee  may  also  (like  a  landlord  for  his 

principal.        j^^t)  distrain  upon  the  mortgaged  premises  (the  dis- 

trainable  articles  therein)  for  the  arrears  of  his  interest, 

and  sometimes  even  for  a  large  part  of  the  principal 

money  lent,  provided  the  attornment  clause  is  not 

M    fraudulent  (A).     But  such  attornment  clause  must  be 

A    registered  as  a  bill  of  sale. 


Mortgagee 
may  pursue 
all  nil  reme- 
dies concur- 
rently. 


If  mortgagee 
foreclose  first, 
and  then  sue 
on  the  cove- 
nant, he  opens 
the  foreclosure, 
and  mortgagor 
may  redeem. 


If  a  debt  be  secured  by  the  mortgage  of  real  estate, 
and  also  collaterally  by  covenant  or  by  bond,  the 
mortgagee  may  pursue  all  his  remedies  at  the  same 
time  (i).  If  the  mortgagee  obtain  full  payment  on 
the  bond  or  covenant,  the  mortgagor  is  by  the  fact  of 
payment  entitled  to  a  reconveyance  of  the  estate,  and 
foreclosure  is  rendered  unnecessary.  But  if  the  mort- 
gagee obtains  only  part  payment  on  the  bond  or  on  the 
covenant,  he  may  institute  or  go  on  with  his  foreclosure 
action,  and  giving  credit  in  account  for  what  he  has 
received  on  the  bond  or  covenant,  he  may  foreclose  for 
nonpayment  of  the  remainder.  On  the  other  hand,  if 
he  obtains  a  foreclosure  first,  and  alleges  that  the  value 
of  the  estate  is  not  sufficient  to  satisfy  the  debt,  he  is 


(/)  Hawket  v.  ffoUand,  W.  N.  1881,  p.  128. 

ig)  Pile  V.  Pile,  ex  parte  Lambton,  L.  R.  3  Ch.  Div.  36. 

(A)  Ex  parte  Williams,  7  Ch.  Div.  138  ;  In  re  Stockton  Iron  Furnace 
Co.,  xo  Ch,  Div.  335  ;  £x  parte  Jadkaon,  in  re  Bowes,  14  Ch.  Div.  725  ; 
Ex  parte  Punnet,  in  re  Kitchin^  16  Ch.  Div.  226. 

(f)  Lockhart  v.  Hardy,  9  Beav.  349 ;  Marshall  v.  Shrewthury,  L.  R, 
10  Ch.  App.  250. 
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not  absolutely  precluded  from  suing  on  the  bond  or 
covenant ;  but  it  is  held  that  by  doing  so  he  gives  to 
the  mortgagor  a  renewed  right  to  redeem  the  estate 
and  get  it  back,  or,  in  other  words,  he  thereby  opens 
the  foreclosure,  and  consequently  upon  the  commence- 
ment of  an  action  c^ainst  the  mortgagor  on  the  bond 
after  foreclosure,  the  mortgagor  may  commence  an 
action,  or  even,  semble,  counter-claim,  for  redemption, 
and  upon  payment  of  the  whole  debt  secured  by  the 
mortgage,  he  is  entitled  to  have  the  estate  back  again 
and  the  securities  given  up.  After  foreclosure,  there-  Mortgagee 
fore,  the  court  will  not  restrain  the  mortgagee  from  JJre  hlve'the 
suing  on  the  bond,  provided  he  retains  the  raortgaged  ««***o  '^^  ^'^ 
estate  in  his  power,  ready  to  be  redeemed  in  case  the 
mortgagor  should  think  fit  to  avail  himself  of  the  fore- 
closure (y);  but  if,  on  the  other  hand,  the  mortgagee 
has  so  dealt  with  the  mortgaged  estate  as  to  be  unable 
to  restore  it  to  the  mortgagor  on  full  payment  (A),  the 
court  will  prevent  his  suing  at  law  on  the  bond  or 
covenant  to  receive  the  residue  of  the  mortgaged  money 
(l).  A  foreclosure  decree  is  almost  always  liable  to 
be  opened,  even  after  a  long  interval  of  time  and  inter- 
mediate decdings  with  the  property ;  in  other  words,  a 
mortgagor  may  redeem  even  after  foreclosure  absolute, 
but  only  upon  terms  of  the  strictest  equity  {ni). 

There  is  a  class  of  cases  in  which  the  question  has  The  equity  of 
been,  whether  it  is  intended  by  the  parties  making  the  follows  the 
mortgage  that  the  equity  of  redemption  shall  be  limited  i^S  wirinai^* 
in  a  manner  different  from  the  uses  subsisting  in  the  estate, 
estate  prior  to   the  mortgage,  or  shall  result  to  the 
same  uses.     These  questions  have  generally  arisen  in 
mortgages  by  husband  and  wife  of  the  wife's  estate ; 
and  the  principle  of  equity  in  such  cases  is,  that  if 


{fl  2  Sp.  682. 

{k)  Lockkart  ▼.  Hardy,  9  Beav.  349. 
{I)  Palmer  t.  Hendrie,  27  Beav.  349. 
(m)  Ck^mpbeil  v.  Holyland^  L.  R.  7  Ch.  Div.  166. 
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deposit  is  entitled  to  the  remedy  by  foreclosure  (/) ; 
but,  of  course,  he  is  also  entitled  to  a  sale  {g). 

Orign  of  the  In  Keys  v.  Williams  (A),  Lord  Abinger  said  :  "  The 
doctrine  of  equitable  mortgages  has  been  said  to  be  an 
invasion  of  the  Statute  of  Frauds.  .  .  .  But  in  my 
opinion  that  statute  was  never  meant  to  affect  the 
transaction  of  a  man  borrowing  money  and  depositing 
his  title-deeds  as  a  pledge  of  payment.  A  court  of 
law  could  not  assist  such  a  party  to  recover  back  his 
title-deeds  by  an  action  of  trover ;  the  answer  to  such 
an  action  being,  that  the  title-deeds  were  pledged  for 
a  sum  of  money,  and  that  till  the  money  is  repaid  the 
party  has  no  right  to  them.  So,  if  the  party  came 
into  equity  for  relief,  he  would  be  told  that  before  he 
sought  equity  he  must  do  equity  by  repaying  the 
money  in  consideration  for  which  the  deeds  had  been 
lodged  in  the  other  party's  hands." 


Deposit  of 
deeds  eoven 
further  ad- 
Tttnoes, 


and  interert. 


In  Bussel  v.  Bussel  (t)  it  was  decided  that  the  deeds 
were  a  security  for  the  sum  advanced  at  the  time  of 
the  deposit,  and  only  for  that  sum.  But  this  rule  has 
been  extended,  and  it  is  now  held  that  such  a  deposit 
will  cover  future  advances,  if  such  was  the  agreement 
when  the  first  advance  was  made;  or  if  it  can  be 
proved  that  a  subsequent  advance  was  made  on  an 
agreement,  express  or  implied,  that  the  deeds  were  to 
be  a  security  for  it  as  well  (J),  An  equitable  mort- 
gage by  deposit  carries  interest  at  the  rate  of  £4  per 
cent.  (k). 


15311. ;  James r.  Jamet,  ibid,;  and 
10  Ch.  App.  250 ;  Backhouse  v. 


(/)  Ptyee  v.  Bury,  L.  R.  16 
see  Marshall  v.  Shrewsbury,  L. 
Chariton,  8  Ch.  Diy.  444- 

ig)  York  Union  Banking  Co.  v.  AsOty,  II  Ch.  Diy.  205. 

(h)  3  Y.  &  C.  Exch.  Ca.  55,  61. 

(t)  I  L.  C.  726. 

\i)  E%  parte  Kensington,  2  V.  &  B.  83  ;  ^(ie  ▼.  Knowles,  2  Y.  &  C. 
C.  C.  172  ;  James  ▼.  Biee,  $  De  G.  M.  &  G.  461. 

{k)  Be  Kerr^s  PoUey,  L.  R.  8  £q.  331. 
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Where  there  has  been  a  deposit  of  title-deeds  for  Deposit  of 
the  purpose  of  preparing  a  legal  mortgage,  the  balance  pS^'e  of 
of  authority  seems  to  be  in  favour  of  the  proposition  preparing  a 

*      *  legal  moxv 

that  a  delivery  of  deeds  for  the  purpose  of  preparing  gage, 
a  legal  mortgage  constitutes,  in  fact,  a  valid  interim 
equitable  mortgage  (I), — that  interim  effect  being  not 
inconsistent  with  the  expressed  purpose  of  the  deposit 
of  title-deeds. 

A  parol  agreement  to  deposit  title-deeds  for  a  sum  Parol  agree, 
of  money  advanced  does  not  without  an  actual  deposit  S»it  deedt 
constitute  a  good  equitable  mortgage  (m);  but  if  ii^^'^^^^Z 
writing,  such  an  agreement  would  be  good  without  an 
actual  deposit. 

It  is  now  clearly  decided  that  in  order  to  create  au  title-deeds 
an  equitable  mortgage  it  is  not  necessary  that  all  the  Sepoaii^L*^ 
title-deeds,  or  even  all  the  material  title-deeds,  should 
be  deposited ;  it  is  sufficient  if  the  deeds  deposited  are 
material  to  the  title,  and  are  proved  to  have  been  de- 
posited with  the  intention  of  creating  a  mortgage  (n).  , 

Where  land  has  been  registered  with  an  indefeasible  pepoeitof 
title,  the  land  certificate  (and  not  the  title-deeds)  is 
the  proper  document  to  deposit  (0). 


land  certifi- 
cate. 


An  equitable  mortgagee  who  parts  with  the  title-  Equitable 
deeds,  and  so  enables  the  depositor  to  make  another  ™7tm^!tii 
equitable  mortgage,  may  be  postponed  to  such  second  the  title-deeds 
equitable  mortgagee  by  reason  of  his  laches  in  not  ®  "*^"**8**'^* 
gettiag  back  the  deeds— on  the  principle  that,  as  be- 


(0  I  L.  c.  733. 

(m)  Bxparu  Coomhe,  4  Mad.  249 ;  Ex  parte  Farleiff  i  M.  D.&  De  G. 
683. 

(n)  Laeon  ▼.  AUen,  3  Drew.  579 ;  Bohertt  v.  CWj/l,  24  Beav.  223  ;  2 
I>e  G.  &  Jo.  I. 

(0)  Fiiher  on  Mortgagee,  2d  ed.,  pp.  41,  42. 
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tween  two  innocent  parties,  the  one  must  su£fer  who 
has  pennitted  the  fraud  to  be  committed  (p). 


Equitable 
mortgagee  haa 
priority  to 
aubaeqaent 
legal  mort- 
gagee, with 
uotice.       j[ 
Legal  moisV 
gageepoat- 
poned  to  prior 
equitable 
mortgagee,  if 
former  baa 
been  guilty 
of  fraud  or 
groas  uegU- 
gence. 
Not  post- 
poned  if  he 
haa  made  bond 
fide  innuijy 
after  the 
deeda. 


Grosaand 
wilful  negli- 
gence tanta- 
mount to 
fraud. 


Abaenoe  of 
inquiry  after 
deeda  pre- 
Bumptive 
evidence  of 
fraud. 


An  equitable  mortgagee  by  deposit  of  title-deeds 
will  be  entitled  to  priority  over  a  subsequent  legal 
mortgagee  who  advanced  his  money  with  notice  of  the 
deposit  {^).  And  constructive  notice  will  suffice  for 
this  purpose ;  but  mere  incaution  will  not  prevent  the 
legal  mortgagee  from  asserting  his  priority  over  the 
prior  equitable  mortgagee.  The  principles  which  govern 
this  class  of  cases  are  thus  summarised  by  Turner,  V.C., 
in  Hewitt  v.  Loosenwre  (r) :  "  That  a  legal  mortgagee  is 
not  to  be  postponed  to  a  prior  equitable  one  upon  the 
ground  of  his  not  having  got  in  the  title-deeds,  unless 
there  be  fraud  or  gross  and  wilful  negligence  on  his 
part ;  that  the  court  will  not  impute  fraud  or  gross  or 
wilful  negligence  to  the  mortgagee  if  he  has  bond  fide 
inquired  for  the  deeds,  and  a  reasonable  excuse  has 
been  given  for  the  non-delivery  of  them ;  but  that  the 
court  will  impute  fraud  or  gross  and  wilful  negligence 
to  the  mortgagee  if  he  omits  all  inquiry  as  to  the 
deeds ;  and  I  think  there  is  much  principle  both  in  the 
rule  itself  and  in  the  distinctions  upon  it.  When  this 
court  is  called  upon  to  postpone  a  legal  mortgagee,  its 
powers  are  invoked  to  take  away  a  legal  right ;  and  I 
see  no  ground  which  can  justify  it  in  doing  so  except 
fraud  or  gross  and  wilful  negligence,  which  in  the  eye 
of  this  court  amounts  to  fraud ;  and  I  think  that  in 
transactions  of  sale  and  mortgage  of  estates,  if  there 
be  no  inquiry  as  to  the  title-deeds  which  constitute 
the  sole  evidence  of  the  title  to  such  property,  the 
court  is  justified  in  assuming  that  the  purchaser  or 
mortgagee  has  abstained  from  making  the  inquiry  from 
a  suspicion  that  his  title  would  be  affected  if  it  was 


ip)  Waldron  v.  Sloper,  I  Drew.  193. 

{q)  Biem  v.  Mill,  13  Tea.  114;  Jona  v.  WUliamSf  $  ^-  R-  540- 

(r)  9  Hare,  458. 
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made,  and  is,  therefore,  bound  to  impute  to  him  the 
knowledge  which  the  inquiry  if  made  would  have  im- 
parted. But  I  think,  if  a  bond  fde  inquiry  is  made, 
and  a  reasonable  excuse  given,  there  is  no  ground  for 
imputing  the  suspicion,  or  the  notice  which  is  conse- 
quent upon  it ;  but  the  person  who  accepts  the  excuse 
will  afterwards  have  the  burden  of  showing  that  it  was 
a  reasonable  one  for  any  prudent  lender  of  money  to 
accept"  (»). 

(«)  Spencer  v.  ClarU,  9  Cb.  Div.  137. 
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CHAPTEE  XVIIL 

OF  MOBTGAGES  AND   PLBDGBS   OF  PEESONALTT. 

Differences      A  MORTGAGE  of  personal  property  differs  from  a  pledge. 
5^!^/       The  mortgage  is  a  conditional  transfer  or  conveyanoe 
M^^^rroSat  •  ^^  *^®  ^®^  property  itself,   the  interim   possession 
(a.)iii their    usually  remaining  with  the  mortgagor;   and  if  the 
own  na  nre.     ^Q^^jj^iQu  jg  ^q^  ^j^jy  performed,  the  whole  title  vests 
absolutely  at  law  in  the  mortgagee,  exactly  as  it  does 
in  the  case  of  a  mortgage  of  lands.     A  pledge,  on  the 
other  hand,  passes  the  possession  immediately  to  the 
pledgee,  who  acquires  at  the  same  time  a  special  pro- 
perty only  in  the  article  pledged,  with  a  right  of  re- 
taining same  until  the  debt  is  discharged  (a).\vP:>  * 

(h.)  As  regards  In  cases  of  pledges,  if  a  time  for  the  redemption 
remedies.  j^^  g^^^  ^y.  ^j^^  Contract,  still  the  pledgor  may  redeem 
afterwards,  if  he  applies  within  a  reasonable  time.  But 
if  no  time  is  fixed  for  the  payment,  the  pledgor  has  his 
whole  life  to  redeem,  unless  he  is  called  upon  to  redeem 
by  the  pledgee ;  and  in  case  of  the  death  of  the  pledgor 
without  such  demand,  his  personal  representatives  may 
redeem  (&). 

Bemedyofa  Generally  speaking,  the  remedy  of  the  pledgor  or 
g^rS'rSe,  i«  i^i^  representatives  is  at  law.  But  if  any  special 
on/*I'  *"^  ground  is  shown,  as  if  an  account  or  discovery  is 
tionniiy  in  wautcd,  or  there  has  been  an  assignment  of  the  pledge, 
*^"  a  bill  will  lie  in  equity  (c). 

(a)  St.  1030 ;  Janet  v.  Smith,  2  Ves.  Jr.  378. 

(b)  Vanderue  y.  Willis,  3  Bro.  C.  C.  21 ;  Kemp  y.  Westbrock,  I  Vea. 
Sr.  278.  (c;  Jones  y.  Smith,  2  Vea.  Jr.  372. 
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On  the  other  hand,  the  pledgee  may  bring  a  bill  in  Remedy  of  a 
equity  to  sell  the  pledge  (d).  It  seems,  also,  that  the  gintSi  role* 
pl^gee  may,  after  the  time  for  redemption  has  passed,  "^^®2d!reV 
upon  due  notice  given  to  the  pledgor,  sell  the  pledge  nuty  abo  sell, 
without  a  judicial  decree  for  sale  («).  pied»orr 

In  mortgages  of  personal  property,  although  the  Differencee 
prescribed  condition  has  not  been  fulfilled,  there  exists,  mortga«e*of 
as  in  mortgages  of  land,  an  equity  of  redemption,  which  JJ^rteilSjor 
may  be  asserted  by  the  mortgagor,  if  he  brings  his  bill  pledge  of 
to  redeem  within  a  reasonable  time  (/).      There  is,*^**^"    ^* 
however,  a  difference  between  mortgages  of  land  on 
the  one  hand,  and  mortgages  and  pledges  of  personal  (a.)  As  regards 
property  on  the  other,  in  regard  to  the  rights  of  the  ""*    **' 
parties  after  a  breach  of  the  condition.     In  such  a 
case,  there  is  no  necessity  in  mortgages  of  personalty 
or  in  pledges  (as  there  usually  is  in  mortgages  ofT' 
realty)  to  bring  a  bill  of  foreclosure ;  but  the  mort- 
gagee or  pledgee,  upon  due  notice,  may  sell  the  per- 
sonal property  mortgaged  or  pledged.      The  reason 
of  this  difference  seems  to  be  the  same  in  principle 
with  that  on  which  equity,  as  a  general  rule,  refuses 
to  decree  a  specific  performance  of  an  agreement  con- 
cerning personal  chattels;  namely,  that  other  things 
of  the  same  kind,  and  of  the  very  same  worth,  even  to 
the  owner  himself,  may  be  purchased  for  the  sum  which 
the  articles  in  question  fetch ;  and,  therefore,  if  such 
property  is  mortgaged,  the  mortgagee  may  properly  be 
allowed  to  sell  it,  on  due  notice,  without  the  incon- 
venience of  filing  a  bill  of  foreclosure  (g). 

It  appears  that  in  the  absence  of  express  agreement 


{d)  Ex  parte  MoutUfardf  14  Ves.  606,  explained  in  Fisher  on  Mort- 
gages, 2d  ed.,  p.  498  n.  (t),  and  Carter  ▼.  Wake,  L.  R.  4  Ch.  Div.  605. 

(e)  Kemp  v.  Westbrook,  x  Ves.  Sr.  278 ;  Lockwood  v.  Ewer,  9  Mod. 
278;  Pothonier  v.  Dawson,  Holt's  N.  P.  385  ;  St.  1053. 

(/)  Kemp  V.  Westbrook,  1  Ves.  Sr.  278. 

ig)  Smith's  Manual,  339. 
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V 

Pledgee's        to  the  Contrary,  a  pledgee  may,  even  before  condition 

SLiBfep.  IroJcen,  deliver  over  the  pledge  to  a  purchaser  or  to  a 
sub-pledgee ;  and  in  either  case,  if  the  pledge  is  of  a 
negotiable  instrument,  the  pledgor  will  be  bound ;  but 
if  the  pledge  is  of  a  non-n^otiable  instrument,  the 
pledgor  is  bound  only  to  the  extent  of  the  pledgee's 
^  own  right :  accordingly,  in  the  case  of  a  non-negotiable 
instrument,  if  the  purchaser  or  sub-pledgee,  upon 
tender  to  him  by  the  pledgor  of  the  amount  due  to 
the  original  pledgee,  should  refuse  to  deliver  up  the 
pledge  to  the  original  pledgor,  the  original  pledgor 
may  have  an  action  of  detinue  against  the  party  so 
refusing  (A). 

(6.)  As  regards      The  doctrine  of  tacking  is  applied  to  mortgages  and 
^'  pledges  of  personalty,  as  against  the  party  making 

them  more  extensively  than  as  against  a  mortgagor 
of  real  estate ;  the  presumption  against  the  mortgagor 
or  pledgor  of  personalty  being,  that  if  the  mortgagee 
or  pawnee  advance  any  further  sum  of  money  to  the 
mortgagor  or  pawnor,  the  mortgage  or  pledge  is  to  be 
held  until  the  subsequent  debt  or  advance  is  paid,  as 
well  as  the  original  debt;  and  this  without  any 
distinct  proof  of  any  contract  for  that  purpose,  such 
as  it  is  necessary  to  prove  in  mortgages  of  real 
property  (i). 

Judgment  and      Thus,  where  a  policy  on  the  life  of  A.  had  been 
SSS^debti"      efiected  under  circumstances  which  amounted  to  an 
may  be  tacked,  assignment  of  it  by  way  of  mortgage  to  B.,  to  secure 
a  sum  lent  by  him  to  A.,  it  was  held  that  B.  might 
tack,  and  retain  the  proceeds  of  the  policy  in  satis- 
faction of  a  subsequent  judgment  debt  (/).     This  de- 


(h)  Fisher  on  Kortgages,  2d  ed.,  p.  71. 

(♦)  Demainbrayv,  JUdcalfe,  2  Vem.  691 ;  Sp.  772. 

(/)  Spaldin{ji  t.  Tkonuorit  26  Beav.  637. 
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cision  has  recently  been  followed  in  the  case  of  subse- 
quent debts  by  simple  contract  (k) ;  but  more  recently, 
the  right  to  tack  in  these  cases  has  been  denied  (/). 

(A)  In  re  Bcu^oot^s  Estate,  L.  R.  13  Eq.  327. 

(Z)  TaUbot  V.  Frere,  9  Ch.  Div.  568,  in  which  Spalding  v.  Thompson, 
supra,  and  In  re  H<utlfoot*s  Estate,  supra,  are  commented  upon  by 
JeBsel,  M.R. 
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CHAPTER    XIX. 


OF   LIENS. 


Varieties  of 
lien,— at  law 
and  in  equity, 
and  founda- 
tion of  the 
equitable 
jurisdiction 
in  lien. 


DiTenitiei 
among  liens. 


Of  liens  there  are  many  varieties.  Thus,  a  lien  may 
exist  in  favour  of  artisans  and  others,  who  have  be- 
stowed their  labour  and  services  in  or  towards  the  re- 
pair, improvement,  and  preservation  of  the  property  in 
respect  of  which  the  lien  is  claimed.  A  lien  has  also 
an  existence,  in  many  other  cases,  by  the  usages  of 
trade ;  and  in  maritime  transactions,  as  in  the  cases  of 
salvage  and  general  average.  It  is  often  created  and 
sustained  in  equity  where  it  is  unknown  at  law ;  as  in 
cases  of  the  sale  of  lands,  where  a  lien  exists  for  the 
unpaid  purchase-money.  Moreover,  a  lien  even  at  law 
is  not  always  confined  to  the  very  property  upon  which 
the  labour  or  services  have  been  bestowed ;  but  it  often 
is,  by  the  usage  of  trade,  extended  to  cases  of  a  general 
balance  of  accounts,  e.g,^  in  favour  of  factors  and  others. 
Consequently,  most  cases  of  lien  either  in  themselves 
involve  a  foundation  for  the  jurisdiction  of  equity,  or 
give  rise  to  matters  of  account;  and  as  the  nature 
of  the  lien  and  the  amount  of  the  account  are  often 
involved  in  great  uncertainty,  a  resort  to  a  court  of 
equity  is  in  many  cases  absolutely  indispensable  for 
the  purposes  of  justice. 

The  principal  diversities  among  liens  appear  to  be 
the  following : — 

(a.)  A  particular  lien  on  goods, — which  is  confined 
to  the  particular  charge ;  and  a  general  lien  on  goods, 
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— which  extends  not  only  to  the  particular  account 
but  also  to  the  general  balance  of  the  accounts  (a). 

(6.)  A  lien  on  lands, — which  commences  only  when 
the  possession  of  the  lands  is  parted  with  to  the  pur- 
chaser ;  and  a  lien  on  goods, — which  lasts  only  while 
the  possession  is  retained  by  the  vendor,  and  which 
ceases  when  it  is  parted  with  to  the  purchaser  (&). 
And, — 

(c.)  The  lien  of  a  solicitor  on  the  deeds  and  docu- 
ments of  his  client, — ^which  arises  propria  vigore,  but 
which  at  the  most  is  only  a  passive  protection ;  and 
the  lien  of  a  solicitor  on  a  fund  recovered, — which  arises 
only  upon  the  court's  declaring  the  solicitor  entitled  to 
y^  it,  and  which  is  in  all  cases  (when  once  declared)  both 
an  active  and  (comparatively  speaking)  an  immediate 
remedy  and  redress. 


/ 


The  lien  which  a  solicitor  has  on  the  deeds,  books,  The  lien  of 
and  papers  of  his  client  for  his  costs  is  an  instance  of  on  deeds, 
a  lien  originating  in  custom,  and  afterwards  sanctioned  *^^'*  *^ 
by  decisions  at  law  and  in  equity.    This  lien  is  a  right 
not  depending  upon  contract ;  it  wants  the  character 
of  a  mortgage  or  pledge;  it  is  merely  an  equitable 
right  to  withhold  from  his  client  such  things  as  have 
been  intrusted  to  him  as  a  solicitor,  and  with  reference 
to  which  he  has  given  his  skill  and  labour,  and  not 
(as  already  suggested)  a  right  to  enforce  any  active 
claim  against  his  client  (c) ;  and  nota  bene  the  deeds, 
&c.,  must  have  come  to  the  solicitor's  hands  in  his 
character  of  solicitor,  and  not  otherwise  (d). 


s 


a)  In  re  WHt,  ex  parte  Sk^brooky  L.  R  2  Ch.  Dir.  489. 

(6)  Gfiee  t.  Richardeim^  3  App.  Ca.  319 ;  £x  parte  WiXUmghly,  in 
re  WtiOake,  16  Ch.  Dir.  604. 

{e)  Bozon  r.  BoUand^  4  My.  k  Cr.  358 ;  In  re  Memngtr,  fx  parte 
Calvert,  L.  R.  3  Ch.  Dir.  317  ;  Jn  re  SneU,  L.  R.  6  Ch.  Dir.  105  ;  7?^ 
re  Maean  v.  Taylor,  10  Ch.  Dir.  729 ;  and  see  NemngUm  Local  Board 
T.  £ldridge,  12  Ch.  Dir.  349. 

(d)  Ex  parte  Fuller,  in  re  Long,  16  Ch.  Dir,  617. 
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On  fund  On  the  other  hand,  the  solicitor's  lien  upon  a  fund 

suit**  ^  *     realised  in  a  suit  for  his  costs  of  the  suit,  or  immediately 

connected  with  it — a  lien  which  (as  we  have  said)  he 

Vmay  actively  enforce  («), — is  the  creation  of  the  statute 

^law,  the  23  &  24  Vict,  c.  127,  s.  28,  having  enacted 

that  it  shall  be  lawful  for  the  court  or  judge  before 

whom  any  suit  or  matter  has  been  heard (/),  to  declare 

that  the  solicitor  employed  therein  is  entitled  to  a 

charge  upon  the  property  recovered  or  preserved  by  his 

instrumentality  in  such  suit  or  matter.     A  solicitor 

may  even  be  entitled  to  both  these  liens  at  once  (g), 

and  the  lien  extends  usually  to  the  entire  fund,  not 

merely  to  the  particular  share  of  his  own  client  there- 

\f  in  (A).     Also,  the  town  agent  of  a  country  solicitor 

having  a  lien  against  such  country  solicitor,  who  in 

turn  has  a  lien  against  the  country  client  upon  a  fund 

recovered,  may  exercise  against  the  country  client  to 

the  extent  of  the  country  solicitor's  lien  against  such 

client,  but  not  further, — his,  the  town  agent's,  own 

lien  against  the  country  solicitor  (i). 

lien  only  ^^  ^®  quite  Settled  that  the  solicitor's  lien  on  papers 

eoDimensurftte  exists  Only  as  against  the  client  and  the  representatives 

right  at  the      of  the  Client;  also,  that  such  lien  is  only  commen- 

depo^i*^*      surate  with  the  right  which  the  client  had  at  the  time 

of  the  deposit,  and  is  therefore  subject  to  the  prior 

then  existing  rights  of  third  persons,  so  that  a  prior 

incumbrancer  is  not  prejudiced  by  it  (7).     And  just 

as  the  solicitor's  lien  will  not  prejudice  any  prior 

(e)  2  Sp.  S02 ;  Smith's  Man.  342  ;  Verity  ▼.  WyUUf  4  Drew.  427  ; 
Baytnei  v.  Cooper,  33  Beav.  431  ;  Shaw  ▼.  Neal,  6  W.  R.  635. 

(/)  ffiggs  V.  Schroder,  3  C.  P.  D.  252;  Owen  t.  ffen$/iaw,  7  Ch. 
Div.  385  ;  Brown  v.  Trotman,  12  Cb.  Div.  880 ;  Clover  v.  Adams,  6  Q. 
B.  D.  622. 

ig)  PUeher  ▼.  Arden,  in  re  Brook,  7  Ch.  Dit.  318. 

{h)  Btdlcy  V.  BuUey,  8  Ch,  Div.  479 ;  Lawrence  t.  Fletcher,  12  Ch. 
Div.  858. 

(t)  ExparU  Edwards,  7  Q.  B.  D.  155  ;  8  Q.  B.  D.  262. 

(j)  Blunden  v.  Detart,  2  Dr.  &  Warr.  405  ;  Young  v.  EnglUh,  7 
Beav.  10 ;  2  Sp.  800,  801  ;  Praneii  v.  Prancis,  5  De  Q.  M.  &  G.  108  ; 
Turner  v.  Letts,  7  De  G.  M.  k  G.  243  ;  Ex  parte  Harper,  in  re  Pooley, 
20  Ch.  Div.  685. 
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existing  equity,  so  the  solicitor's  lien  will  not  be  pre- 
judiced by  an  equity  arising  subsequently  to  the  in- 
choation  of  the  lien  (k).  And  the  like  rule  appears  to 
extend  also  to  a  lien  on  a  fund  recovered ;  thus,  it  has 
been  decided  that  the  lien  of  a  solicitor  on  a  sum  due 
or  payable  to  his  client  prevents  a  set-off  against  a 
sum  due  from  the  client  (/). 

A  banker  also  has  a  lien  on  the  securities  deposited  Banker's  Uen. 
by  a  customer  for  the  customer's  general  balance  of 
account,   and  this  right  subsists  where    not  incon- 
sistent with  the  terms  of  a  special   contract  for  a 
specific  security  (w). 

Eights  in  equity  equivalent  to  liens  may  also  arise  Quaai-Uens. 
under  various  circumstances.     Thus  real  or  personal 
estate  may  be  charged  by  an  agreement,  express  or 
implied,  creating  a  trust,  which  equity  will  enforce,  as  where  a 
both  against  the  person  creating  the  lien,  and  against  ^^^  JJ  **^® 
others  claiming,  as  volunteers,  or  with  notice,  under  trust, 
him.     Under  this  head  will  fall  the  cases  of  legacies 
^d  portions  charged  on  land. 

It  has  been  held  that,  where  a  man  agrees  to  sell  his  Vendor's  lien 
estate,  and  to  lend  money  to  the  purchaser  for  improv-  for  improve- 
ing  the  estate,  he  will  have  a  lien  for  the  advances  so  *"•'**'• 
made,  as  well  as  for  the  purchase-money  (n). 

So  also  when  there  has  been  a  breach  of  trust,  and  I'ien  on  in- 
any  cestuie  qui  trvst  is  implicated  therein  and  liable  cestuu  que 
therefor,  his  interests  in  other  parts  of  the  trust  funds  f^^ij 

__^ breach  of 

~  "    ~  trust. 

(*)  FaithfuU  T.  JSwen,  7  Ch.  Dir.  495  ;  Moet  v.  Pickering,  8  Ch.  Div. 
372 ;  Shippey  v,  Orey,  W.  N.  1880,  p  99 ;  and  distinguish  PringU  v. 
GUag,  10  Ch.  Div.  676  ;  Hamer  v.  QUu,  1 1  Ch.  Div.  942  ;  Ex  parte 
Orifinj  in  re  Adams,  14  Ch.  Div.  37. 

(0  Ex  parte  CleUand,  L.  R.  2  Ch.  App.  808  ;  Ex  parte  Smiih^  L.  P. 
3  Ch.  App.  125  ;  and  see  especially  Hamer  ▼.  Qilee,  il  Ch.  Div,  942; 
and  ffaymes  v.  Cooper,  33  Beav.  431. 

(ill)  In  re  European  Sank,  L.  R.  8  Ch.  App.  41. 

(n)  Ex  parte  Linden,  i  Mont  D.  &  D.  435  ;  2  Sp.  803. 
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are  subject  to  a  lien  to  the  extent  of  the  loss  to  the 
trust  estate,  which  loss  may  accordingly  be  made  good 
thereout  (o). 

joint-tenaDt's  If  ouc  of  two  joint-tcnants  of  a  lease  renew  for  the 
i^wMiriS*^  benefit  of  both,  he  will  have  a  lien  on  the  moiety  of 
lease.  ^ihc  Other  joint-tenant  for  a  moiety  of  the  fines  and 

expenses  (p). 

No  lien  where       But  it  seems  that  where  two  or  more  purchase  an 

andS^rp]^"   ^*^t^>  ^d  ^^^  P^-ys  the  money,  and  the  estate  is  con- 

the  money,      ycycd  to  them  both,  the  one  who  pays  the  money  gains 

neither  a  lien  nor  a  mortgage,  because  there  is  no 

contract  for  either ;  he  has  a  right  of  action  only  (q). 

So  also  if  one  of  two  joint  lessees  and  occupiers  of  a 

house  redecorates  it  at  his  own  expense  in  the  first  in- 

#    stance,  he  has  no  lien  in  respect  thereof  (r),  and  in  such 

A    a  case  he  may  have  no  action  or  remedy  at  alL 

(o)  IlaUeU  V.  ffalleU,  13  Ch.  Div.  232  ;  and  compare  Mycodt  ▼. 
Beation,  13  Ch.  Div.  384. 
(p)  Sx  parte  Oraee,  i  fi.  &  P.  376. 
iq)  2  Sp.  803. 

(r)  Kay  v.  Johnson,  21  Beav.  536 ;  and  see  Saunden  v.  Dunman, 
7  Ch.  Div.  825. 
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CHAPTER  XX. 

PENALTIES  AlH)  FOKFEITURES. 

The  doctrine  of  equity  with  regard  to  penalties  and  Doctrine, 
forfeitures  may  be  stated  in  the  following  words: — 
Whenever  a  penalty  or  a  forfeiture  is  inserted  merely 
to  secure  the  performance,  of  some  act  or  the  enjoy- 
meni  ot  some  right  or  benefit,  equity  regards  the  per- 
formance of  such  act  or  tne  enjoyment  of  such  right 
or  benefit  as  the  substantial  and  principal  intent  of 
the  instrument,  and  the  penalty  ef  forfeiture  as  only  Penaitv,  &o., 
accessary,  and  will  therefore  relieve  against  the  penalty  ^^^  *^®"' 
or  forfeiture  by  simply  decreeing  a  compensation  in  ^^^Jj^J*'*^®"* 
lieu  of  the  same,  proportionate  to  the  damage  really 
sustained  (a).    The  penal  sum  is  usually  double  the 
amount  of  the  debt,  and  the  obligee  never  recovers  on 
account  of  principal,  interest,  and  costs,  or  damages 
more  than  the  amount  of  the  penalty,  and  usually 
much  less. 

In  all  these  cases,  the  general  test  by  which  to  Can  compen- 
ascertain  whether  relief  can  or  cannot  be  had  in  equity,  mude? 
is  to  consider  whether  compensation  can  or  cannot  be 
made.     If  compensation  can  be  made,   then  if  the  if  it  can, 
penalty  is  to  secure  the  mere  payment  of  money,  courts  Uevefc  " 
of  equity  will  relieve  the  party  upon  his  paying  the 
principal  and  interest  (6).     And  if  the  penalty  is  to 
secure  the  performance  of  some  collateral  act  or  under- 
taking, the  court  will  ascertain  the  amount  of  damages 
and  grant  relief  on  payment  thereof  (c). 

(a)  Slomany.  Waiter,  2  L.  C.  Iii2. 
(6)  RlioU  V.  Turner,  13  Sim.  477. 
(c)  DanieU's  Ch.  Pr.  1510-1512. 
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Party  cannot  Although  equity  will  generally  relieve  against  a 
trect  by  pay Sg  penalty,  where  it  is  only  intended  to  secure  the  per- 
the  penidty.  formance  of  a  contract ;  on  the  other  hand,  it  will  not 
permit  the  party  bound  by  the  agreement  to  avoid  that 
agreement  by  paying  the  stipulated  penalty.  "The 
general  rule  of  equity,"  observes  Lord  St.  Leonards,  in 
Frmck  V.  Macule  (d),  "  is,  that  if  a  thing  be  agreed  to 
be  done,  though  there  is  a  penalty  annexed  to  its  per- 
formance, yet  the  very  thing  itself  must  be  done  "  (e). 

French  r.  Where,  howover,  upon  the  construction  of  the  con- 

wi^oore-    tract,  the  real  intent  of  the  contract  is  that  a  cove- 
do^dSber'S     n^^^or  should  have  either  of  two  alternative  modes  of 
two  things,      user  at  his  option, — that  if  he  elects  to  adopt  one  of 
For  one  alter-    those  alternatives,  he  is  to  pay  a  certain  sum  of  money, 
othwtthtt  u^  but  that,  if  he  chooses  to  adopt  the  other  alternative, 
»o** 0*^ 0^    he  is  to  pay  an  additional  sum  of  money, — in  such  a 
case,  equity  will  look  upon  the  additional  payment,  not 
as  a  penalty,  but  as  liquidated  damages  fixed  on  by  the 
parties,  and  will  not  relieve  the  covenantor  from  payment 
of  the  additional  sum  agreed  upon,  in  case  he  should  do 
such  latter  alternative  act     This  distinction  is  taken 
by  Lord  St.  Leonards  in  the  case  of  French  v.  Maccde 
(/),  where  he  lays  down  the  law  as  follows : — "  If  a 
man  covenant  to  abstain  from  doing  a  certain  act,  and 
figree  that  if  he  do  it  he  will  pay  a  sum  of  money,  it 
would  seem  that  he  will  be  compelled  to  abstain  from 
doing  that  act ;  he  cannot  elect  to  break  his  engage- 
ment by  paying  for  his  violation  of  the  contract.  .  .  . 
The  question  for  the  court  to  ascertain  is,  whether  the 
party  is  restricted  by  covenant  from  doing  the  parti- 
cular act,  although,  if  he  do  it,  a  payment  is  reserved ; 
or  whether,  according  to  the  true  construction  of  the 
contract,  its  meaning  is,  that  the  one  party  shall  have 


(d)  2  Drew.  &  War.  274 ;  and  duting.  Weston  v.  MttropdlUan  Aiylum 
Dittriet,  8  Q.  B.  D.  387  ;  and  on  app.  9  Q.  B.  D.  404. 

(e)  Howard  v.  Hopkynt,  2  Atk.  370. 

(/)  Ubi  iupra.     See  also  ParJUt  v.  Chamhre,  L.  R.  15  Eq.  36. 
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a  right  to  do  the  act  on  payment  of  what  is  agreed 
upon  as  an  equivalent.  If  a  man  let  meadow-land  for 
two  guineas  an  acre,  and  the  contract  is,  that  if  the 
tenant  choose  to  employ  it  in  tillage,  he  may  do  so, 
paying  an  additional  rent  of  two  guineas  an  acre,  no 
doubt  this  is  a  perfectly  good  and  unobjectionable  con- 
tract; the  breaking-up  the  land  is  not  inconsistent 
with  the  contract,  which  provides  that  in  case  the  act 
is  done  the  landlord  is  to  receive  an  increased  rent'' 
Lord  Eosslyn  said  of  such  a  case  as  that  {g),  "  that  it 
was  the  demise  of  land  to  a  lessee,  to  do  with  it  as  he 
thought  proper;  but  if  he  used  it  in  one  way,  he  was 
to  pay  one  rent,  and  if  in  another,  another ;  that  is  a 
different  case  from  an  agreement  not  to  do  a  thing, 
with  a  penalty  for  doing  it "  (A). 

Having  premised  the  above  general  remarks,  it  is  Rules  aa  to 
proposed  to  lay  down  a  few  rules  which  may  aid  the  ^1' w^nT 
student  in  arriving  at  a  solution  of  the  question  whether  penalty  an 

?    .  ,  . ,    .  liquidated 

a  sum  mentioned  m  an  agreement  to  be  paid  for  a  damages, 
breach,  is  to  be  treated  as  a  penalty,  or  as  liqmdated 
and  ascertained  damages : — 

1.  Where  the  payment  of  a  smaller  sum  is  secured  i.  SmaUer 
by  a  larger,  the  sum  agreed  for  must  always  be  con-  iS^on*^"*^®    ^ 
sidered  as  a  penalty  (i). 

2.  Where  a  deed  contains  covenants,  or  an  agree-  a.  Covenant  to 
ment  contains  provisions,  for  the  performance  of  several  thinglfand 
acts,  and  then  a  sum  is  stated  at  the  end  to  be  paid  JlJ^ho/oL 
upon  the  breach  of  any  or  of  all  such  stipulations,  and  or  aW. 

that  sum  will  be  in  some  instances  too  large,  and  in 
others  too  small  a  compensation  for  the  injury  occa- 
sioned, that  sum  is  to  be  considered  as  a  penalty. 

{g)  Hardy  v.  Martin,  i  Cox.  27. 

(A)  Herbert  v.  SalUhury  A  Yeovil  Railway  Company ,  L.  R.  2  £q.  221. 

(i)  A$tley  v.  Weldon,  2  B.  &  P.  350-354 ;  Aylct  v.  Dodd,  2  Atk.  239  ; 
aod  diBting.  Protector  Endowment  Oo.  y.  Orice,  5  Q.  B.  D.  I2I ;  on 
appeal,  5  Q.  B.  D.  592. 


a 
and 
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Kembu  T.        Thus,  in  Kemble  v,  Farren  (J),  the  defendant  had.  engaged 
^^  wWoh   ^^  ^^*  ^  principal  comedian  at  Covent  Grarden  for  four 

Sena]  Bum  wat  seasons,  conforminff  in  all  things  to  the  rules  of  the 
eclarad  not  '  o  c 

penal  but  theatre.  The  plaintiff  was  to  pay  the  defendant  £^, 
a?d*y*tcourt  6s.  8d  every  night  the  theatre  was  open,  with  other 
reiievea.  terms.  The  agreement  contained  a  clause,  that  if  either 
of  the  parties  should  neglect  or  refuse  to  fulfil  the  said 
agreement,  or  any  part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  to  the  other  the  sum 
of  ;^  I  ooo,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  such  omission  should  amount, 
and  which  sum  was  thereby  declared  by  the  parties  to 
he  liquidated  aTid  ascertained  damages,  and  not  apevialty 
or  penal  svmi,  or  in  the  nature  thereof.  The  breach 
alleged  was,  that  the  defendant  refused  to  act  during 
the  second  season.  Notwithstanding  these  sweeping 
words,  the  court  decided  that  the  sum  must  be  taken 
to  be  a  penalty,  as  it  was  not  limited  to  those  breaches 
which  were  of  an  uncertain  nature  and  amount  And 
Tindal,  C.J.,  said,  "that  a  very  large  sum  should 
become  immediately  payable,  in  consequence  of  the 
non-payment  of  a  very  small  sum,  and  that  the  former 
should  not  be  considered  a  penalty,  appears  to  be  a 
contradiction  in  terms  "  (Aj). 


3.  Where  3,  On  the  other  hand,  if  there  be  a  contract  consist- 

injury  cannot  isg  of  ouc  or  more  stipulations,  the  damages  from  the 
be  measured,    i^pg^ch  of  which  canuot  be  measured,  then  the  contract 
must  be  taken  to  have  meant  that  the  sum  agreed  on 
was  to  be  liquidated  damages,  and  not  a  penalty  (Z). 

4.  There  never  was  any  doubt  that  if  there  be  only 


0)  6  Ring.  141. 

ijc)  Mayne  on  Dam.,  3d  ed.,  192 ;  Davin  ▼.  PtnUm,  6  R.  &  C.  223  ; 
Bamer  v.  Flintcff,  9  M.  &  W.  681  ;  3  Ryth.  &  Jarm.  Conr.  by  Sweet. 
325  ;  Dimech  v.  CorUt,  12  Moo,  P.  0.  C.  199, 

(l)  Mayne  oixDaxn.,  3d  ed.,  129  ;  Atkyns  v,  Kinnier,  4  Exch.  776- 
783 ;  Oaltwartky  v.  S^nUt,  i  Ezch.  659. 


PENALTIES  AND  FORFEITUEES.  337 

one  event  upon  which  the  money  is  to  become  payable,  4.  if  only  one 
and  there  is  no  adequate  means  of  ascertaining  the  SSch  money 
precise  damage  that  may  result  to  the  plaintiff  fr^"^  jjiji^ancf^o 
the  breach  of  the  contract,  it  is  perfectly  competent  to  means  of  u- 
the  parties  to  fix  a  given  amount  of  compensation  in  dama^'^^ 
order  to  avoid  the  diflSculty  (m), 

5.  The  mere  use  of  the  term  ^'penalty/'  or  "liqui-  5,  The  mere 
dated  damages,"  does  not  determine  the  intention  of  S'^^^Jt ""  or 
the  parties  that  the  sum  stipulated  should  really  be  ^'ilqaidated 
what  it  is  said  to  be ;  but  it  is  like  any  other  question  n^o^iudve. 
of  construction,  to  be  determined  by  the  nature  of  the  ^^|jractk)n! 
provisions,  and   the   language   of  the  whole  instru- 
ment (n). 

6.  Where  the  expressions  are  doubtful  or  contra-  e.  Oonrt  lean* 
dictory,  the  court,  it  seems,  will  lean  in  favour  of  the  J^^ijl'^m  aa 
construction  which  treats  the  sum  named  as  a  penalty  a  pemSty. 
only,  and  not  as  fixing  the  measure  of  the  damages, 

such  construction  being  most  consonant  with  justice  (0). 
But  the  mere  largeness  of  the  amount  fixed  will  not 
per  86  be  sufficient  reason  for  holding  it  to  be  a 
penalty  (p). 

The  same  general  principles  which  apply  to  equitable  Forfeitures 

,.    .  .      r  1..  .1  ^.       1!  ..      .     governed  by 

relief  agamst  penalties  govern  the  courts  of  equity  m  same  prin- 
relieving  against  forfeitures, — at  least  in  cases  other  p^J®Jtie«,— 
than  those  arising  under  leases  and  other  strict  con-  excepting  as 

/•x  Ai.^t  ni  .  1,  between  land- 

tracts  (q).     And  even  in  the  case  of  leases,  equity  would  lords  and 
interfere  to  a  limited  extent  to  relieve  against  a  forfei-  *®"*"*"* 
ture.     Thus,  equity  wotdd  relieve  against  the  forfeiture 


(m)  Sainter  t.  Fersfuton,  7  C.  B.  730 ;  Sparrow  v.  PariSy  8  Jur. 
N.S.  391 ;  Byth.  &  Jarm.  Cony,  by  Sweet,  326 ;  Mayneon  Dam.,  3d  ed., 
130. 

(n>  IHmeehy,  CorUtt,  12  Moa  P.  C.  C.  199;  Green  ▼.  Pf-tce,  13  M. 
k  W.  701  ;  16  M.  &  W.  346 ;  Jont$  t.  QTun^  3  You.  k  J.  304. 

(0)  Davi€9  T.  Penton^  6  B.  &  C.  216. 


(p)  AMey  ▼.  Wdd(m,  2  B.  &  P.  351. 

(S)  Cooper  ▼.  L.  B.  4b  S,  (7.  By,  Co.,  4  EzcIl  Div.  88. 
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of  a  lease  for  non-payment  of  rent,  on  the  lessee 
paying  what  was  due  (r), — that  being  a  mere  money 
Remand. 

Forfeiture  It  seems  to  havo  been  not  quite  settled  whether 

of  covenant      equity  would  (and  the  better  opinion  is  that  equity 
to  repair.        could  not)  relieve  against  a  forfeiture  arising  from  a 
breach  of  covenant  to  repair,  or,  in  fact,  any  breach  of 
covenant  other  than  the  breach  of  covenant  to  pay 
|l  rent,   unless    under    very   special    circumstances  («). 
Equity  would,  however,  require  the  covenantee  to  be 
satisfied  with  a  substantial  performance  on  the  part 
of  the  covenantor,  where  the  nature  of  the  covenant 
admitted  of  such  performance.     But  if  the  contract 
/   were  such  that  the  courts  could  not  gecure  its  sub- 
stantial performance,  or  where  it  was  qf  ^  the  verv 
^  essence  of  the  contract  that   it   should  be  strictly 
performed  (in  which  case  the  strict  performance  was 
matter  of  substance  and  not  of  form  merely),  equity 
would  not  relieve  against  a  forfeiture  for  non-perform- 
ance {t). 

Breach  of  The  courts  of  equity  could  not  relieve  a  tenant  from 

ini^!"  forfeiture  for  breach  of  a  covenant  to  insure  {u).    Lord 

TETdon  laid  it  down  that  the  court  would  not  relieve 
/against  breaches  of  covenant  exoe^.lii  cases  where 
^payment  of  money  was  a  complete  compensation. 
This  rule  having  been  found  to  operate  very  hardly 
on  those  few  lessees  who  inadvertently  and  not 
wilfully  neglected  to  insure,  the  Legislature  stepped 
in  and  remedied  it,  but  in  the  case  of  such  inad- 
vertent neglects  only.     Under  22  &  23  Vict,  c.  35, 

(r)  Freem.  Ch.  Rep.  1 14.  The  Common  Law  oourte  might  also  have 
relieved  in  such  a  case,  15  ft  16  Vict.,  c.  76,  as.  210-212;  23  &  24 
Vict.,  c.  126,  B.  I ;  Boufser  v.  Colby,  i  Hare,  126. 

(«)  Hill  V.  Barclay,  18  Vea.  62. 

It)  HiU  V.  Barclay,  16  Ves.  402  ;  18  Ves.  62  ;  Ortgory  v.  Wilson,  9 
Hare,  683  ;  Aoke$  v.  Otbhan,  3  Drew.  68 1 ;  Bamford  t.  Creasy,  3  Giff. 
675  ;  Croft  V.  Ooldmid,  24  Beav.  312. 

(i«)  Qrem  v.  Bridge*,  4  Sim.  96. 


PENALTIES  AND  FORFEITUKES.  339 

8.  4,  the  court  of  equity  was  enabled  to  relieve  against 
a  forfeiture  for  non-insurance,  but  only  upon  a  full 
.  compliance  with  the  particulars  in  the  Act  expressed, 
and  which  were, — that  no  damage  from  fire  shotdd, 
in  the  meantime,  have  happened,  and  that  the  in- 
advertence had  been  purged  by  the  effecting  of  a 
proper  fire  insurance  before  coming  for  relief  (v).  And 
similar  jurisdiction  was  conferred  upon  the  courts  of 
common  law  by  the  Common  Law  Procedure  Act  of 
i860  (w).  And  more  recently,  by  the  Conveyancing 
Act,  1 88 1  (44  &  45  Vict,  c  41),  8.  14,  the  High  JR«iwf  ^n^« 
Court  is  enabled  to  give  relief  upon  equitable  terms  ing  Act,  issz. 
(to  be  prescribed  by  the  court),  against  every  for- 
feiture for  breach  of  any  covenant  whatsoever  con- 
tained in  a  lease  or  underlease  or  fee-farm  grant, 
other  than  and  except  only  the  following  covenants 
/  and  conditions,  namely, — (i.)  The  covenant  not  to 
assign  or  underlet;  (2.)  The  condition  of  forfeiture 
^  upon  a  bankruptcy  or  execution;  and  (3.)  The  cove- 
Y  na^nt  in  a  mining  lease  for  permitting  inspection,  &c., 
^  by  the  lessor.  And  the  Conveyancing  Act,  1881, 
having  provided  these  very  large  powers  of  relief,  has 
naturally  superseded  the  relief  under  the  two  previous 
statutes  in  that  behalf,  which  it  has  (so  far  as  regards 
such  relief)  also  expressly  repealed. 


'{v)  Page  v.  Bennett,  2  Giff.  117. 
(w)  23  &  24  Vict.,  0.  126,  88.  2,  3. 
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MARRIED   WOMEN. 


SbCT.  I.— SePABATE  ESTATI. 

Sub. -sect.  1. — Apart  from  Legit- 
Uttum. 

Sub.-Bect.  ^.-'The  EjfeeU  of  Re- 
cent Legislation. 

SlOT.  II.— Pro-MONSTAKD  PaBA- 
PHBKNALIA. 


SicT.  III.— Equity  to  a  Settle- 
ment AND  RlQHT  OF  SUBYI- 
YORSHIF. 

Sect.  IV. — Settlements  in  Deko- 
OATiON  of  Marital  Riqbtb. 


'  In  no  respect  did  the  rules  of  equity  show  a  more 
complete  divergence  from  those  of  the  old  common 
law  than  on  the  subject  of  the  rights  and  liabilities  of 
married  women. 

Bights  of  By  the  old  common  law  the  husband  on  marrying 

common  law.    became,  and  (subject  to  the  legislative  alterations  of 

that  law  which  are  hereinafter  mentioned)  still  becomes, 

f  entitled  to  receive  the  rents  and  profits  of  the  wife's 

real  estates  during  tlie  joint  lives  (a) ;  and  he  became, 

and   (subject  as  aforesaid)  still   becomes,  absolutely 

The  hnsbandf   entitled  to  all  her  chattels  personal  in  possession  (6), 

took  all  her^^        ,   r^r T r- 1 •    — IT •    / 

property,  an  a  ^nd  to  her  choses  lu  actiou  upon  reducing  tliem  into 
general  rule^  possession  during  the'covertiire  (c)  ;  or  if  Te  did  riot, 
but  survived  her, 'he  (d),  and  after  his  death  his  ad- 
ministrator (e),  on  taking  out  administration  to  the 
wife,  was,  and  (subject  as  aforesaid)  still  is,  entitled  to 
recover.  He  also  became,  and  (subject  as  aforesaid) 
V  still  becomes,  entitled  ^W«  mariti  to  her  legal  chattels 


(a)  Pdyblankv.  ffawkint,  Doug,  ^2g  ;  Moore  y,  Vinten,  12  Sim.  161. 
(6)  Co.  Litt.  300  a. 

(c)  Scaioen  v.  Blunt,  7  Ves.  294  ;  WUdman  ▼.  Wildman,  9  Vee.  174 ; 
Co.  Litt.  351. 

(d)  BeUt  V.  Kimpton,  2  B.  &  Ad.  277  ;  ProwUey  v.  Bidder,  2  My.  & 
K.57. 

{e)  In  the  goods  of  Harding,  L.  R.  2  P.  &  D.  394  ;  Fleet  v.  Perrint, 
li.  R.  3  Q.  B.  536;  Re  Wendty,  7  P.  D.  13. 
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real,  {.«.,  leaseholds,  with  full  power  to  aliene  them 
even  though  reversionary  (/) ;  though,  if  he  died  be- 
fore his  wife  without  having  reduced  into  possession 
her  choses  in  action  (^),  or  without  having  aliened 
her  chattels  real  (A),  they  survived  to  her. 

The  husband  acquired  this  interest  in  the  property  in  oonside- 
of  his  wife  in  consideration  of  the  obligation  which  m^^jif ing 
upon   marriage   he    contracted    of   maintaining  her :  J;?; 
but  the  old  courts  of  conmion  law  gave  the  wife  less  at  com- 
no  remedy  whatever  in  case  of  the  husband's  refug-  ™°'*    ^' 
ing  or  neglecting  to  fulfil  the  duties  cast  upon  him 
by  the  marriage,  or  in  the  case   of   the   husband's 
bankruptcy  or  insolvency ;  so  that  a  married  woman 
might  have  been  left  utterly  destitute,  no  matter  how 
large  a  fortune  she  might  have  brought  to  her  hus- 
band on  her  marriage ;    and  it  was  therefore  that  interfewnce 
equity  raised  up,  with  reference  to  married  women,  a  ^  ^^  ^' 
system  founded  on  justice  and  right,  and  utterly  in 
contravention  of  the  doctrines   of  the  old  common 
law ;  and  so  beneficial  was  the  equitable  jurisdiction 
found  by  experience  to  be,  and  so  much  in  harmony 
with  the  requirements  of  modern  society,  that  it  re- 
ceived at  length  legislative  sanction  by  the  Married 
Women's  Property  Act,  1870,  amended  by  the  Mar- 
ried Women's  Property  Act,    1874,  both  which  acts  Married^ 
have  since  been  consolidated  and  amended  by  the  S^^rty  Act, 
Married  Women's  Property  Act,  1882,  hereinafter  more  y^X^^^^f 
particularly  stated. 

It  is  proposed,  firstly,  to  consider  the  original  juris-  Protective 
diction  of  the  old  Court  of  Chancery,  and  now  of  the  S  ckmJt  of 
High  Court  of  Justice  in  its  Chancery  Division  or  on  ChMweiy. 
its  equitable  side,  regarding  married  women,  which  stUl 
continues  in  its  entirety,  though  with  a  scope  widened 

(/)  Donne  ▼.  Hart,  2  Ross.  &  My.  363 ;  Bales  v.  Dandy,  2  Atk.  207  ; 
3  Htias.  72  n. 
iff)  Co.  Litt  351  6.  (A)  llnd. 
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in  a  great  many  instances  by  the  recent  legislation, 
and  then  afterwards  to  explain  the  effect  of  such 
recent  legislation,  but  occasionally  the  effect  of  such 
recent  legislation  will  be  most  conveniently  stated 
incidentally  in  considering  the  original  jurisdiction. 


Section  I. — The  Wife's  Separate  Estate. 

Sub-Sect.  i. — Apart  fivm  Legislation. 

Feme  caveH  At  common  law  the  separate  existence  of  the  wife 
common  ia*w  was  not,  as  a  general  rule,  known  or  contemplated, 
aplffUnSn'her  ^^^o  Considered  as  merged  by  the  coverture  in  that 
husband;  of  her  husband  (t) ;  she  was  not  permitted  to  take  or 
do  so  in  enjoy  any  real  or  personal  estate  separate  from  and 

equity.  independently  of  her  husband.     But  in  equity,  whose 

creature  the  wife's  separate  estate  was  and  is  (/),  the 
case  was  and  is  widely  different ;  for  there  a  married 
woman  was  and  is  considered  capable  of  possessing 
property  to  her  own  use,  independently  of  her  hus- 
band; and  upon  once  being  permitted  to  hold  property 
to  her  separate  use  as  a  feme  sole,  she  took  and  takes 
it  with  all  its  privileges  and  incidents,  including  the 
jus  disponendi  Qc), 

Separate  The  wife's  Separate  estate  (even  apart  from  the 

orwAed.^**^      rccont  legislation)  may  be  created  out  of  any  species 

of  property,  and  in  many  modes,  but  principally  the 

following : — 

I.  BjtjiteJ  I       I.  The  wife  may  hold  separate  estate  by  an  ante- 

meuV.*^  *^'^    nuptial  written  agreement  with  the  intended  husband 

for  that  purpose,  and  such  ante-nuptial    agreement 


(t)  Murray  v.  Barlee,  3  My.  k  K.  220. 
ij)  Brandon  v.  Bobinton,  18  Ves.  434. 
(k)  FcUiplace  v.  Gorges,  i  Vea.  Jr.  48. 
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may  be  made  with  reference  either  to  her  own  pro- 
perty, or  to  the  property  of  her  husband,  or  of  third 
parties  (I). 

2.  By  special  agreement  with  the  husband  aftera.  Byspeeui 
marriage  in  certain  cases  (m),  or  where  the  husband  ^^roentT^ 
deserts  her,  and  this  independently  of  and  long  prior  J^^"^^® 
to  the  statute  20  &  2 1  Vict.,  c.  8  5   (n).     And  the 
separate  estate  may  arise  even  under  a  private  Act  of 
Parliament  (0). 

3.  Gifts  also  frotn  the  husband  to  the  wife  may  be  3.  bj  gifts  to 
made  to  her  separate  use,  where  they  are  made  to  her  JJ^^j*  ^^^^ 
absolutely,  and  not  merely  to  be  worn  as  ornaments  of  iiu»band. 
her  person  (jp). 

4.  It  seems  also  that  a  gift  from  a  stranger  by  4-  By  gifts  to 
delivery  merely  to  the  wife  during  her  coverture,  even  atnmger  dur- 
though  not  expressed  to  be  for  her  separate  use,  would  "*»  coverture, 
be  for  her  separate  use  (2). 

5.  A  wife  trading  separately  is  entitled  to  the  trade  5.  Wife  trad- 
property  as  her  separate  estate  (r).  mg  separately. 


6.  The  wife  will,  of  course,  hold  all  such  property  6.  By  express 

"Ation  for 
purpose. 


to  her  separate  use  as  has  been  expressly  limited  ta^£[5***^**"'**' 


her  by  devise  or  otherwise  for  that  purpose,  whether 


(0  Simmom  y.  Simnumt^  6  Hare,  352  ;  TuUeU  ▼.  ArfMtrongy  i  Beav. 
21. 

(m)  ffaddon  ▼.  FladgaUy  I  Swab.  &  Tr.  48 ;  Pridt  ▼.  BvJbh,  L.  R.  7 
Ch.  App.  64  ;  Aikwwrth  v.  (hUram,  L.  B.  5  Ch.  Div.  923. 

(n)  CecU  V.  Juxon,  1  Atk.  278  ;  Jle  Pope's  TrugU,  21  W.  R,  646 ;  2. 
Bright's  Husb.  and  Wife,  299  ;  and  see  In  re  Jiaintdon*t  Trutts,  4  Drew. 
446  ;  Hudffe  v.  Weedon,  4  I>e  O.  &  Jo.  216,  223  ;  Niehciwn  ▼.  Drury 
BuildingMy  7  Ch.  Div.  48. 

(o)  Jn  re  Peaeock^s  TruHs,  10  Ch.  Pir.  49a 

( p)  Graham  v.  L<md<mderry,  3  Atk.  393 ;  Orant  ▼.  CfrarU,  13  W.  R. 
1057  ;  Aiew9  V.  MewB,  15  Beav.  529  ;  Badddey  v.  BacUUley,  9  Ch.  Div. 
113. 

iq)  Oraham  v.  Londonderry,  3  Atk.  393  ;  I  Bright's  Husb.  and  Wife, 
289. 

(r)  ExparU  Sh^^d,  in  re  Shepherd^  10  Ch.  Div.  573 
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before  or  after  coverture;  and  this  is  probably  the 
most  frequent  source  of  the  separate  estate  of  married 
women,  apart  of  course  from  the  recent  legislation. 

interpocition  It  was  formerly  supposed  that  the  interposition  of 
not  neoesiaiy.  trustees  in  all  arrangements  of  this  sort,  whether  made 
before  or  after  marriage,  was  indispensable  for  the 
protection  of  the  wife's  interests ;  in  other  words,  that 
the  property  of  which  the  wife  was  to  have  the 
separate  use  should  be  vested  in  trustees  for  her 
benefit ;  and  that  the  agreement  of  the  husband  should 
be  made  with  such  trustees.  But  although  in  strict 
propriety  that  should  always  be  done,  yet  it  was  after- 
wards established  that  the  intervention  of  trustees  was 
not  indispensable ;  and  that  whenever  real  or  personal 
property  was  devised  to,  or  otherwise  given  to  or 
settled  upon,  a  married  woman,  either  before  or  after 
marriage,  for  her  separate  use,  without  the  interven- 
tion of  trustees,  the  intention  of  the  parties  would  be 
effectuated  in  equity,  and  the  wife's  interest  protected 
against  the  rights  and  claims  of  her  husband  and  of 
his  creditors  (s) ;  and  in  such  a  case  the  husband  as 
Husband  a  having  the  legal  estate,  would  be  held  a  trustee  for 
truateefor  ^ieT  {t).  And  under  the  Married  Women's  Property 
Act,  1882  {u),  it  is  expressly  provided  that  the  inter- 
vention of  a  trustee  or  trustees  shall  not  be  necessary. 

What  wordB         ^0  particular  form  of  words  was  or  is  necessary  in 

to  CTeaS  a*"*  ^^der  to  vest  property  in  a  married  woman  for  her 

geparateue.    separate  use;  the  marital  rights,  of  the  husband  will 

be  defeated  if  there  is  a  gift  or  settlement  of  property 

to  his  wife  or  to  trustees  for  her,  e.g.,  for  her  "  sole  and 

\  separate  use  "  (v),  "  for  her  own  use,  and  at  her  own 


(«)  NewUxnds  t.  Paynter,  4  My.  &;  Or.  40S ;  Fox  ▼.  ffawkt,  13  Oh- 
Div.  822. 

(0  Parker  v.  JBrooke,  9  Ves.  583 ;  Jtieh  r,  CockeU,  9  Vcb.  375  ;  St. 
1380. 

{u)  45  ft  46  Vict.,  c  75,  sect.  I.  Bub-iect  i. 

(»)  Parker  v.  Brooke,  9  Ves.  583. 
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2-  disposal "  (w),  "  for  her  own  use,  independent  of  her 
3  husband  **  (aj),  "  for  her  own  use  and  benefit,  indepen- 
iy-  dent  of  any  other  person  "  (y),  "  that  she  should  receive 
4"  and  enjoy  the  issue  and  profits"  («);  and  on  the  other 

hand,  no  separate  use  would  be  created  where  there  what  words 
was,  e.g,,  a  mere  direction,  " to  pay  to  a  married  woman  cientfor  that 
and  her  assigns "  (a),  or  where  there  was  a  gift  "  to  p^t»08«- 
her  own  use  and  benefit "  (6),  or  to  her  "  absolute  use  " 
(c),  or  when  payment  was  directed  to  be  made  "  into 
her  own  proper  hands,  to  and  for  her  own  use  and 
benefit "  (d),  or  when  property  was  given  "  to  be  under 
her  sole  control "  (e). 

The  rule  was  laid  down  in  Peacock  v.  Monk  (/),  that  The  wife's 
eifeme  covert  acting  with  respect  to  her  separate  pro-  poSn  over 
perty  was  competent  to  act  in  all  respects  as  if  she  J^^^*® 
were  a  feme  sole  "  (g) ;  but  of  course  where  the  restric- 
tion on  anticipation  was  annexed  to  the  separate  use, 
this  power  of  disposition  was  taken  away.     And  in 
accordance  with  this  rule  it  was  decided, — 

(a.)  That  personal  property  settled  upon  a  feme  {a.)  Xa  to  Tper- 
covert   for  her  separate  use  was  subject  to  all  the  *^"    ^* 
incidents  of  property  vested  in  persons  mi  Juris,  and 
that  the  feme  might  dispose  of  it  without  her  husband's 
consent,  either  by  act  inter  vivos  (A),  or  by  will  (i). 


(id)  Inglffidd  v.  Coghlan,  2  Coll.  247. 

(x)  Wagstc^'?.  Smithy  9  Ves.  520. 

(2^)  (Hover  v.  Mall,  16  Sim.  568. 

(2)  Tyrrell  v.  Hope,  2  Atk.  558 ;  and  see  OUbert  y.  LeuHt,  i  De  Q. 
Jo.  A  8m.  38  ;  /n  r0  Tartey's  Trusts^  I  L.  R.  £q.  561. 

(a)  LvmbY.  MUnea,  5  Yes.  517. 

{b)  Ktnnngkm  y.  DolUmd,  2  My.  &  K.  184. 

(c)  Ex  parte  Abbot,  i  Deacon,  338. 

{d)  Tyler  y.  Lake,  2  Rum.  &  My.  183. 

(«)  Mauey  y.  Parker,  2  My.  &  K.  174. 

(/)  2Vea.  190. 

ig)  ffulme  y.  Tenant,  I  L.  C.  521. 

(h)  Wagataffv,  Smith,  9  Yes.  520. 

{%)  FeUiplace  y.  Oorget,  3  Bro.  G.  C.  8  ;  In  the  good$  of  Smith,  i  Sw. 
k  Tr.  125. 


eatatei. 
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and  this  power  extended  to  interests  in  reveision,  as 
well  as  to  interests  in  possession  (J) ;  also, — 

(6.)  Ab  to  (h)  That  as  to  real  estate  settled  to  the  separate 

I?  Ltfe  estate.  ^®  ^f  a  married  woman,  she  had  the  same  power  over 
her  life-interest  therein  as  she  would  have  had  as  a  feme 
sole,  and  that  a  contract  to  sell  or  mortgage  that  in- 
terest would  have  been  specifically  enforced  against 
2.  Fee-simple  her  {h)\  and  as  regards  \i&[  fee-simple  ot  fee-tail  estates, 
that  while  she  could  not  dispose  of  the  legal  estate  with- 
out the  concurrence  of  the  person  or  persons  in  whom 
that  estate  was  vested  (viz.,  of  her  husband  or  of  her 
other  trustees,  as  the  case  might  be),  she  might  dispose  of 
the  equUdble  estate  either  by  will  or  by  an  instrument 
inter  vivos,  and  without  the  concurrence  of  her  husband 
(I),  and  that  whether  trustees  were  interposed  or  not  (m) ; 
but  whether  such  disposition  of  her  fee  estates  by  deed 
or  by  will  would  deprive  the  husband  surviving  her  of 
his  curtesy  estate,  assuming  that  he  would  otherwise 
be  entitled  thereto,  the  rule  of  the  court  appears  to 
have  been  very  undecided,  but  the  matter  seems  now 
to  be  fully  settled ;  for  although,  in  the  absence  of,  or 
subject  to,  any  such  qiAposipion  Sy  the  wite,  the  hus- 
band is  entitleJ  to  his  curtesy,  yet  m  case  the  wife 
disposes  XSt  fhe  whoTe  estate  by  deed  inter  vivos,  or  even 
Iby  will,  the  husband  is  by  such  disposition  wholly 
jbarred  and  excluded  from  his  estate  by  the  curtesy  (n). 

Upon  the  principle  that  a  married  woman  as  to 


ij)  Sturgia  v.  Carp,  13  Ves.  190 ;  Lechnure  ▼.  BroOieridge,  32  Beav. 
353. 
(it)  Stead  Y.  Nelson,  2  Beay.  245 ;  Major  r.  LansUy,  2  Rues.  &  My. 

357. 

(I)  Taylor  v.  Meads,  34  L.  J.  Ch.  203  ;  Pride  v.  BiM,  L.  R.  7  Ch.  App. 
64. 

(m)  HaU  V.  WcOerKouse,  13  W.  R.  633 ;  and  see  Essex  v.  Atkins,  14 
Vea.  542  ;  Hodgson  v.  Hodgson,  2  Kee.  704. 

(n)  Roberts  v.  DixweU,  I  Atk.  607  ;  Morgan  v.  Morgan,  5  Madd.  408 ; 
AppUton  y.  JRovley,  L.  R.  8  £q.  139 ;  Cooper  t.  M'Donald,  L.  R.  7 
Ch.  Div.  288. 
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her  separate  property  is  to  be  deemed  a  fetiM  soUy  Separate  ©ro- 
she   would  render  it  liable  by  concurring  with  her  ?or  ^er  breach 
trustees  in  a  breach  of  trust  (0),  or  by  herself  commit-  ^^cept  re- 
ting  a  breach  of  trust  in  respect  of  other  property  strained  from 
under  the  trust  (p),  unless  she  was  restrained  fix)m  "  ^^  ^^' 
anticipation  (j).     And   under  the  Married  Women's 
Property  Act,    1882  (r),  a  married  women   is   now 
rendered  liable  for  any  breach  of  trust  or  devastayit 
committed  by  her  either  before  or  after  her  marriage, 
and  this  liability  is  to  be  regarded  as  a  liability 
arising  upon  a  contract  by  her  within  the  meaning  of 
the  Act. 

If  the  wife,  having  property  settled  to  her  separate  The  saving* 
use,  effected  savings  out  of  it,  she  had  the  same  power  Mpaate*  ^ 
and  control  over  those  savings  as  she  had  over  the  2^^*"  ^ 
separate  estate  itself ;  for,  in  the  quaint  language  of  estate. 
Lord  Keeper  Cowper,  "  the  sprout  was  to  savour  of  the 
root  and  to  go  the  same  way "  (5) ;  and  if  the  wife 
had  a  power  over  the  capital,  she  had  also  a  power 
over  the  income  and  accumulations  {t) ;  and  the  same 
rule  applied  to  savings  out  of  the  income  allowed  to  a 
married  woman  upon  her  husband's  lunacy  {u) ;  and 
even  the  investments  made  with  such  savings  or  with 
the  accumulations  thereof  belonged   to  the  married 
woman    for    her    separate   use  {v),  a    result   which, 
however,  did  not  hold  good  in  all  cases  for  the  in- 
vestments  of   the   capital   moneys   of    the   separate 
estate  {w)  \   but  now,  under   the    Married   Women's 

(0)  Brewer  v.  Steirlee,  2  Sm.  k  Giff.  219 ;  Jonae  v.  HigginSt  L.  R.  2 
Bq.  538. 

(p)  Clive  y.  Carew,  i  J.  &  H.  199. 

iq)  Davits  v.  Hodgson,  2$  Beav.  186  5  Pemberton  v.  WQHL^  l  Drew. 
k  Sm.  266 ;  Stanley  t.  SiaiUey,  26  W.  B.  310 ;  7  Ch.  Div.  589. 

(r)  45  &  46  Vict.,  c.  75,  B.  24. 

(«)  Gore  T.  Knight,  2  Vem.  535. 

{t)  Newlands  v.  Paynter,  4  My.  &  Cr.  408 ;  Humphrey  t.  Piehards, 
2  Jur.  N.S.  432. 

(14)  Pe  Sharp,  3  Pub.  Div.  76. 

{v)  Barrack  v.  M^CuUoch,  3  Kay  ft  J.  I  lO. 

(w)  Wrighi  v.  Wright,  2  J.  ft  H.  647,  stated  infra  in  this  sectioo. 
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Property  Act,  1882  (x),  the  investments  of  such 
capital  moneys  would  also  be,  and  remain  in  all  cases, 
separate  estate. 

She  may  per-        "  A  wife  having  property  settled  for  her  separate  use 
Wndtore-*"     ^^  entitled  to  deal  with  the  money  as  she  pleased. 
Sconuf^of  her  ^^  ^^^  directly  authorised  the  money  to  be  paid  to  her 
separate         husbaud,  he  was  entitled  to  receive  it,  and  she  could 
SOTighre-**     never  recall  it.  .  .  .  If  the  husband  and  wife,  living 
l^dpfttoS?  together,  had  for  a  long  tune  so  dealt  with  the  sepa- 
rate income  of  the  wife  as  to  show  that  they  must 
have  agreed  that  it  should  come  to  the  hands  of  the 
husband,  to  be  used  by  him  (of  course  for  their  joint 
purposes),  that  would  have  amounted  to  evidence  of  a 
direction  on  her  part  that  the  separate  income,  which 
she  otherwise  would  be  entitled  to,  should  be  received 
In  any  case,     by   him "  (y) ;   and   even   in   cases   where    she   was 
to  on*iy  one  *    entitled  to  an  account  against  him  for  such  receipts, 
year*,  account.  ^]^q  general  rule  was  that  he  should  be  obliged  to 
account  for  one  year's  receipts  only  (z\     Also,  if  a 
Husband  takei/em^   covcHy   having   personal    estate   settled   to   her 
sonaU^Ttato'"    Separate  use,  died  without  disposing  of  it,  the  husband 
undisposed  of.  -^^g  entided  to  it;  and  all  those  parts  thereof  that 
consisted  of  cash,  furniture,  or  other  personal  chattels. 
Jure  marUi.     or  of  chattels  real  (a),  he  took  in  his  marital  right  (J), 
and  all  such  parts  thereof  as  consisted  of  "  choses  in 
Or  as  her        actiou,"  he  was  entitled  to  take  as  her  administrator 
raims  ra  r.  ^^^^  ^^^   .^  either  case  for  his,  the   husband's,  ovm 
benefit,  but  subject  to  his  wife's  debts;  and  this  is 
still  the  law  under  the  Married  Women's  Property 
Act,  1882(d), 

(x)  45  *  46  Vict.,  c  75,  sa.  6,  7,  8. 

(y)  OUon  y.  Rideout^  1  Mao.  &  Q.  601 ;  BawUy  ▼.  Unwin,  2  K.  & 
J.  138  ;  DtMm  v.  Dixon,  g  Ch.  Div.  587. 

(2)  Lewin  Tr.  549  ;  Peachey  on  SettiementB,  291 ;  but  see  Darhin  v. 
Darkin,  17  Bear.  578. 

(a)  Co.  Litt.  46  6.  ;  Dyer,  251. 

(6)  Molony  v.  Kennedy ,  10  Sim.  254;  Johnttane  v.  Lvmb,  15  Sim.  308. 

(c)  Proudky  ▼.  Fielder,  2  My.  &  K.  57. 

{d)  45  ft  46  VicL,  c.  75,  81.  I,  4,  23  ;  and  distinguiah  b.  11. 
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Although  a  man  having  a  general  power  of  appoint-  Property 
ment  over  property,  which  in  default  of  appointment  genirei  ^wer* 
goes  to  others,  by  exercising  his  power  makes  the  ®^  *pih)"*** 
appointed  property  assets  for  payment  of  his  debts,  in 
an  administration  of  his  estate  after  his  death  («),  yet 
it  was  held,  that  if  a  married  woman  exercised  such  a 
power,  the  appointed  property  would  not  have  been 
applicable  to  the  payment  of  her  debts  in  such  an 
administration  of  her   estate;   but   now,  under   the 
Married  Women's  Property  Act,  1882  (/),  the  ap- 
pointed property  would  be  assets  in  such  adminis- 
tration. 

The  reason  for  the  old  rule  of  equity  in  this  respect  Diflferencea  be- 
was  to  be  found  in  certain  differences  between  property  eTtateanST* 
being  separate  property  on  the  one  hand,  and  powers  ^^^^^^^J^ 
of  appointment  on  the  other  hand.  Thus,  the  separate 
property  of  a  married  woman  was  never  recognised  by 
the  old  common  law,  -while  her  capacity  to  exercise 
a  power  of  appointment  was  there  fully  recognised. 
And  again,  it  was  long  held  in  equity  that  although  a 
feme  covert  having  separate  estate  might  contract  by 
express  agreement  a  debt  payable  out  of  that  property, 
yet  she  could  not  by  mere  contract  incur  a  debt  pay- 
able out  of  property  over  which  she  had  a  mere  power 
of  appointment  (g) ;  and  it  was  only  latterly  decided 
that  a  married  woman  committing  a  fraud  was  liable 
to  be  visited  with  the  consequences  of  such  fraud 
(A) ;  8ciL  that  by  the  fraud  she  rendered  her  general 
property  liable,  and  if  that  was  insufficient,  then  the 
appointed  fund  also  (i);  and  in  the  comparatively 
recent  case  of  The  Zcmdon  Chartered  Bank  of  Australia 
V.  Lempriere  (J),  in  the  Privy  Council,  although  the 

(e)  Jenny  ▼.  AndreieSf  6  Mad.  264.      (/)  45  ft  46  Vict.,  c.  75,  8.  4. 

ig)  ShaUock  t.  ShaUock,  L.  B.  a  Eq.  186. 

(A)  Savage  v.  FoeUr,  9  Mod.  35  ;  Blain  v.  Terryberry,  ix  Or.  286. 

(t)  Vaughan  v.  Vandentegen,  2  Drew.  165,  363 ;  Skattock  t.  Shat- 
tock,  L.  R.  2  Eq.  182. 

{fl  R.  L.  4  P.  C.  572  ;  Godfrey  T,  Harhen,  13  Ch.  Div.  216;  Herring 
T.  Barrow,  13  Ch.  Div.  144.    And  Me  HwAey  v.  Tkomoi,  15  Ves.  596. 


350 


THE  ORIGINALLY  EXCLUSIVE  JURISDICTION. 


distinction  between  separate  property  and  a  general 
power  of  appointment  was  not  (as  it  could  not  be) 
exploded  for  all  purposes,  still  the  distinction  was 
practically  exploded  by  an  ingenious  evasion.  In  that 
case,  a  Mrs.  A.  was  entitled  to  large  personal  estate, 
settled  to  her  separate  use,  with  remainder  as  she 
should  by  will  or  deed  appoint,  and  ske  was  not 
restrained  from,  anticipaiion.  At  the  request  of  her 
bankers  she  gave  them  a  letter  charging  her  interest 
under  the  settlement  as  a  security  for  overdrafts,  and 
subsequently  made  her  will  in  execution  of  the  power, 
and  died  largely  indebted.  The  action  was  thereupon 
instituted  to  effectuate  the  charge;  and  although  it 
was  contended  that  the  corpus  could  not  be  made 
liable,  James,  LJ.,  said:  "In  the  present  case  it  is 
to  be  noted  that  the  gift  is  to  the  married  woman  for 
her  separate  use  for  life,  with  remainder  as  she  should, 
notwithstanding  her  coverture,  by  deed  or  will  appoint, 
ivith  remainder  to  her  executors  or  administrators.  Their 
Lordships  are  satisfied  that  on  the  weight  of  authority 
and  on  principle  they  ought  to  treat  this  as  what  it 
is  in  common  sense,  and  to  common  apprehension  it 
would  be,  an  absolvie  gift  to  the  sole  and  separate  use  of 
the  lady.  The  words  are  an  expansion  and  expression 
of  what  vxmld  be  implied  in  the  vx)rds  sole  and  separaie 
u^e;  and  their  Lordships  conceive  themselves  at 
liberty  to  hold  that  such  a  form  of  gift  to  a  married 
woman,  without  any  restriction  on  anticipation,  vests  in 
equity  the  entire  corpus  in  her  for  all  purposes,  as 
fully  as  a  similar  gift  to  a  man  would  vest  it  in 
him." 


A.  feme  Bote 
could  Dot 
origioally 
bind  her 
■epantte 
estate  with 
debts. 
Saocessive 
mlaxations 
of  this  rule. 


Courts  of  equity  were  also  very  slow  to  admit  that 
a  married  woman  having  separate  property  could  bind 
that  property  even  with  any  liability  for  her  debts ; 
but  after  a  time,  being  pressed  by  the  injustice  of  allow- 
ing her  to  continue  in  the  enjoyment  of  her  separate 
property  without  paying  her  creditors,  the  courts,  at  first, 
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ventured  so  far  as  to  hold,  that  if  she  made  a  contract  (i)  Her  sepa- 
for  payment  of  money  by  a  written  instrument,  with  bJl^^db^^ ^'" 
a  certain  degree  of  formality  and  solemnity,  as  by  a  an  inBtnitticnt 
bond  under  her  hand  and  seal  (A),  in  that  case,  the 
property  settled  to  her  separate  use  should  be  made 
liable  to  the  i)ayment  of  it;  and  this  principle  was 
subsequently  extended  to  instruments  of  a  less  formal 
character,  such  as  to  bills  of  exchange  (I),  or  pjromissoiy-  note, 
notes  (m),  and  ultimately  to  any  written  agreement  (n),  „ary  written 
But  courts  of  equity  still  for  a  long  time  refused  to  •greement. 
extend  it  to  a  verbal  agreement  or  other  common  as-  (4)  And  last 
sumpsit;  for  it  was  said  the  married  woman's  disposition  afinaiatruggie, 
of  her  separate  estate  was  in  reality  the  execution  of  a  ^  ***'  ®^*^^ 
power  of  appointment,  and  only  an  instrument  in  writ-  simple  eon- 
ing  would  operate  as  an  execution  of  the  power,  and  a 
mere  assumpsit  would  not  do  (p) ;  or  if  the  married 
woman's  disposition  was  not  (and  it  was  not  in  reality) 
like  the  execution  of  a  power  of  appointment,  at  all 
events  in  order  specifically  to  charge  her  separate  estate, 
the  execution  by  her  of  a  written  instrument  was  deemed 
indispensable  to  show  her  intention  to  create  such  a 
charge  (p) ;  and  it  was  only  by  means  of  a  charge  (y), 
and  in  fact  it  still  is  only  by  means  of  a  charge,  that 
the  married  woman's  property  can  be  rendered  liable 
to  satisfy  her  debts  (r).     However,  latterly  the  courts  Courts  now 
felt  themselves  pressed  with  the  inconsistency  of  draw-  Jhi^Biraio  ex- 
ing  this  distinction  between  the  written  and  the  verbal  *«»*  *****  *}^ 

°  ^  .    _  .IS  regarded  as 

engagements  of  a  marned  woman,  and  a  growmg  ten-  tkfemeaoUnhe 
dency  was  manifested  to  adopt  a  more  consistent  course  debts?*" 

(*)  ffidme  V.  Tenant,  i  L.  C.  525 ;  ffeaOey  v.  Thonuu,  15  Ves.  596. 

(l)  StuaH  ▼.  Kirkwall,  3  Mad.  387  ;  Otfei^T.  ffoman,  4  H.  L.  Cas. 
997 ;  M'Henry  v.  Daviet,  L.  B.  10  Eq.  88. 

(m)  BvUpin  v.  Clarke,  17  Ves.  365  ;  Pidd  ▼.  Sowle,  4  Buss.  1 1 2. 

(«)  Master  v.  Fuller,  I  Ves.  Jr.  513  ;  Murray  v.  Barlee,  3  My.  &  K. 
209  ;  Pieard  v.  Bine,  L.  R.  5  Ch.  App.  274. 

(0)  Murray  v.  Barlee,  3  My.  &  K.  223 ;  Owene  v.  Dickenson,  i  Cr. 
ft  Ph.  53.  (p)  Murray  v.  Barlee,  3  My.  &  K.  223. 

{q)  Uodgton  v.  Williameon,  15  Ch.  Div.  87  ;  Robinson  y.  Pickering, 
16  Ch.  DiT.  660 ;  Iharrant  ▼.  ReekiUs,  8  Q.  B.  D.  177. 

(r)  Married  Women's  Property  Act  1882  (45  ft  46  Vict.,  0.  75},  ss.  i, 
13,  15. 
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Her  verbal 
engagements 
now  binding 
on  her  aepa- 
rate  estate. 


by  holding,  ist,  That  to  the  same  extent  to  which  a 
married  woman  was  by  courts  of  equity  constituted  a 
feme  sok  with  respect  to  property,  she  ought  also  to  be 
regarded  as  a  ferns  sole  with  respect  to  her  debts,  or 
engagements  in  the  nature  of  debts ;  and,  2d,  That  all 
such  debts  should  stand  on  the  same  footing,  in  what- 
ever form  contracted  («).  And  at  last  the  liability  of 
the  separate  estate  on  merely  verbal  contracts  was 
decided  by  Kindersley,  V.C,  who  in  McUthewmarCs  Case 
(0»  says :  "  It  clearly  is  not  necessary  that  the  con- 
tract should  be  in  writing,  because  it  is  now  admitted 
that  if  a  married  woman  enters  into  a  verbal  engage- 
ment, expressly  making  her  estate  liable,  such  contract 
would  bind  it ;  nor  is  it  necessary  that  there  should  be 
an  express  reference  made  to  the  fact  of  there  being 
such  separate  estate,  for  a  bond  or  promissory-note 
given  by  a  married  woman,  without  any  mention  of 
her  separate  estate,  has  long  been  held  sufficient  to 
make  her  separate  estate  liable  {u),  provided  she  be  not 
restrained  from  anticipation  (v).  If  the  circumstances 
are  such  as  to  lead  to  the  conclusion  that  she  was  con- 
tracting not  for  her  husband,  but  for  herself,  in  respect 
of  her  separate  estate,  that  separate  estate  will  be  liable 
to  satisfy  the  obligation." 


The  liability 
now  extends 
to  future 
property  of 
/one. 


But  even  after  the  rule. had  been  thus  extended  in 
the  last-mentioned  case,  the  courts  still  evinced  a 
great  aversion  to  extending  the  liability  of  the  separate 
estate  of  a  married  woman ;  and  it  was  held,  in  fact^ 
that  her  general  engagements  could  be  enforced  only 
against  so  much  of  her  separate  estate  as  she  was 
entitled  to  at  the  date  of  entering  into  the  engage- 


(«)   Vauffkan  ▼.  rojulenfaym,  a  Drew.  182. 

(0  L.  R.  3  £q.  7S7  ;  see  abo  Mayd  ▼.  Fitid,  L.  R.  3  Ch.  Div.  587  ; 
Davia  ▼.  Jemkins,  U  R.  6  Ch.  IHt.  728 ;  CoUeU  t.  Diekcntom,  W.  ^. 

(u)  U  J.  Tuner's  remaib  in  Joknmm  t.  OoUagker,  3  De  O.  F.  ft 
Jo.  494. 
(v)  JAmnmI  t.  CUcAcKcr,  3  Q.  K  Dit.  722. 
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ment,  and  as  remained  at  the  date  of  entering  up 
judgment  against  it,  and  not  against  separate  estate  to 
which  she  became  entitled  after  the  date  of  entering 
into  the  engagement  (w) ;  but  now,  under  the  Married 
Women's  Property  Act,  1882  (x),  the  contracts  of  a 
married  woman  bind  not  only  her  then  present,  but 
also  all  future  accruing,  separate  property. 

'  It  was  not  the  practice  of  the  court  to  make  any  No  personal 
personal  decree  against  a  married  woman  (y);  there- ^^^^JSeS! 
fore,  no  bankruptcy  decree  or  order  for  her  imprison- 
ment under  the  Bankruptcy  Act,  1 869,  or  the  Debtor's 
Act^  1 869,  could  be  made  against  her  (z\  even  although 
she  was  engaged  in  trade  and  was  trading  separately 
from  her  husband.  However,  now,  imder  the  Married 
Women's  Property  Act,  1882  (a),  a  married  woman 
carrying  on  a  trade  separately  from  her  husband  is, 
in  respect  of  her  separate  property,  made  subject  to 
the  bankruptcy  laws  in  the  same  way  as  if  she  were  a 
feme  sole. 

The  extent  of  the  relief  afforded  by  equity  against  General  en- 
the  separate  estate  of  a /erne  covert  was  thus  laid  down  gf*2™he*' 
by  Lord  Thurlow  in  EtUme  v.  Tenant  (b) :  "  Determined  corpus  of  her 
cases  seem  to  go  thus  far,  that  the  general  engagement  wiJS  ana^~ 
of  the  wife  shall  operate  upon  her  personal  property,  ^^^^  ^^  ^®' 
shall  apply  to  the  rents  and  profits  of  her  real  estate. 
But  I  know  of  no  case  where  the  general  engagement 
of  the  wife  has  been  carried  to  the  extent  of  decreeing 
that  the  trustees  of  her  real  estate  shall  make  convey- 

{w)  PiU  ▼.  PUigibbcn,  Martin  ▼.  Fitzgibbtm,  14  Ch.  Div.  837  ;  on 
app.  17  Ch.  Diy.  454;  Fhwer  v.  BuUer,  15  Ch.  Div.  665;  and  see 
Smith  y.  Lucas,  18  Ch.  Div.  531. 

(z)  45  ft  46  Vict.,  0.  75,  B.  I,  sub-sect.  4. 

(y)  Francis  v.  WigteU,  i  Mad.  264. 

(«)  Johnson  v.  GaUaeher,  30  L.  J.  Ch.  398  ;  and  especially  Ex  parte 
ffoUand,  in  re  Heneage,  L.  R.  9  Ch.  App.  3C7  ;  Ex  parte  Shephei'd,  in 
re  Shepherd,  10  Ch.  Div.  573 ;  Ex  parU  Jones,  in  re  OrisseU,  12  Ch. 
Div.  484. 

(a)  45  &  46  Vict,  c.  75,  8.  I,  sub-sect.  5. 

(6)  I  L.  C.  526. 

Z 
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wnce  of  that  real  estate,  or  shall  by  soUe,  mortgage,  or 
otherwise,  raise  the  money  to  satisfy  that  general 
engagement  on  the  part  of  the  wife  "  (c).  But  it  is 
more  than  doubtful  whether  this  statement  of  Lord 
ThurloVs  adequately  expressed  the  extent  of  the  relief 
which  was  latterly  afforded  against  the  separate  pro- 
perty of  married  women  ;  for  when  the  charge  of  debts 
against  such  property  was  declared,  the  courts  would 
proceed  to  give  directions  as  to  the  realisation  of  the 
charge ;  and  they  might  apparently,  in  a  proper  case, 
have  directed  a  sale  or  mortgage  thereof,  together  with 
the  necessary  incidental  conveyance.  The  Married 
Women's  Property  Act,  1882  (d),  appears  to  be  silent 
on  the  subject  Excepting  through  such  declaration 
of  charge  and  the  realisation  thereof  in  such  manner 
as  the  court  may  direct,  the  creditors^  senible^  can  have 
BiUforad-  no  execution  against  either  the  real  or  the  personal 
o" wpmte"  estate  of  the  married  woman . during  lier  life ;  but  after 
estate.  jjgj.  death  they  may  file  a  bill  against  her  represen- 

tatives for  the  administration  of  her  separate  estate, 
which  will  be  treated  as  equitable  assets  (e). 

Restraint  on  It  has  been  seen,  that  when  first  property  was  per- 
orig?n^*aInd"  fitted  to  be  settled  to  the  separate  use  of  a  married 
necessity  for.  -^oman,  equity  viewed  her  as  a  feme  sole  to  the  extent 
of  having  dominion  over  the  property.  It  was,  how- 
ever, soon  found  that  this  concession  to  the  require- 
ments of  justice,  though  useful  and  operative  in  securing 
to  her  a  dominion  over  the  estate  so  devoted  to  her 
support,  was  open  to  the  difl&culty  that  she,  being  at 
liberty  to  dispose  of  it  (as  a  feme  sole  might  have " 
disposed  of  it),  was  nevertheless  left  exposed  to  the 
persuasion  or  other  mode  of  influence  of  her  husband, 
which  was  often  found  to  defeat  the  very  purpose  for 

{e)  FraneU  v.  Wigzell,  i  Mad.  258 ;  AyUU  t.  Athlon,  l  My.  &  Cr. 
105,  112. 

(d)  45  &  46  Vict.,  c.  75  ;  but  see  ss.  20, 2i;  also  Williamt  v.  Mercier, 
9  Q.  B.  D.  337. 

{e)  (hoetu  v.  DickeMon,  i  Or.  &  Ph.  48  ;  Gregory  v.  Lockyer^  6  Madd. 
90.    And  see  45  k  46  Vict.,  c.  75,  aa.  4,  23. 
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which  her  separate  property  was  given  her.  To  meet, 
therefore,  this  further  diflBculty,  a  provision  was  adopted 
of  prohibiting  the  anticipation  of  the  income,  so  that 
the  wife  shoidd  have  no  dominion  over  it  till  the  pay- 
ments actually  became  due  (/).  And  this  mode  of  settle- 
ment was  supported  on  the  following  reasoning : — That 
separate  estate  is  purely  a  creature  of  equity,  devised 
for  the  protection  of  married  women,  and  that  being 
such,  equity  has  a  right  to  act  upon  its  own  creature, 
and  to  modify  it  so  as  to  further  the  object  for  which 
separate  estate  was  first  created  {g).  It  was  for  some 
time  thought  that  a  similar  fetter  might  be  imposed 
on  property  enjoyed  by  men,  without  relation  to 
the  married  state,  but  Lord  Eldon,  in  Brandon  v. 
Bohinson  (A),  decided  that  in  the  case  of  disposition 
to  a  man,  the  jus  disponendi  cannot  be  taken  away, 
from  him  by  a  mere  prohibition  against  alienation. 
The  fact  is,  that  any  such  attempted  restraint  or  alien- 
ation in  the  case  of  a  man  would  be  void  for  inconsis- 
tency or  repugnancy ;  but  the  restraini  on  anticipation 
is  consistent  with  and  in  furtherance  of  the  very  object 
of  the  separate  estate  of  a  married  woman,  and  so  can 
be  (and  has  been)  permitted  to  be  good.  But  for  this 
consistency  of  the  two,  equity  could  not  have  permitted 
the  device  of  restraint  to  succeed ;  for,  of  course,  equity 
cannot,  any  more  than  law,  make  valid  what  is  void 
in  se  for  repugnancy.  Apparently,  also,  the  restraint 
on  anticipation  is  not  within  the  rule  of  Perpetuities  (i). 

The  power  of  courts  of  equity  to  impose  restraints  Restraint  on 
upon  the  alienation  by  married  women  of  their  sepa-  Jp^Son*©/ ~ 
rate  property  having  been    established,  the  question 
next  arose  as  to  whether  these  restraints  were  to  be 
confined  to  an  actually  existing  coverture,  or  might  be 


(/)  Py6«»  V.  Smith,  3  Bro.  C.  G.  339. 

(flr)  TvJltU  V.  Armtirong,  I  Beav.  22.  (A)  18  Ves.  429. 

(t)  Bwkton.  T.  Ha-^,  11  Ch.  Div.  645 ;  Eerbtri  ▼.  W^itr,  15  Ch. 
Div.  610. 
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(i.)  The  mar- 
ried woman 
haa  tkjut  di»' 
ponendi  over 
oer  separate 
property. 

(a.)  If  re- 
strained,  sbe  is 
entitled  to  the 
present  enjoy- 
ment exolu- 
sively. 


(3.)  Separate 
estate  with 
or  without 
restraint  exists 
only  during 
coverture. 


(4.)  Restraint 
on  alienation 
depends  on, 
and  is  a  mo<1i- 
fioation  of.  Me- 
pnrate  estate, 
and  has  no 
independent 
existence. 


extended  to  take  effect  upon  a  future  marriage.  After 
some  wavering  of  opinion,  it  was  eventually  deter- 
mined in  Tulleit  v.  ArTostrong  (j),  that  the  restriction 
attached  to  a  subsequent  marriage.  The  Master  of 
the  RoUs  in  that  case  lays  down  the  following  general 
propositions  on  the  nature  and  effect  of  the  clause  in 
restraint  of  anticipation : — 

"  If  the  gift  be  made  for  her  sole  and  separate  use 
without  more,  she  has,  during  her  coverture,  an  alien- 
able estate  independent  of  her  husband. 

"  If  the  gift  be  made  for  her  sole  and  separate  use, 
without  power  to  alienate,  she  has,  during  the  cover- 
ture, the  present  enjoyment  of  an  unalienable  estate 
independent  of  her  husband. 

"  In  either  of  these  cases  she  has,  when  discovert, 
a  power  of  alienation ;  the  restraint  is  annexed  to  the 
separate  estate  only,  and  the  separate  estate  has  its  exist- 
ence only,  durivg  coverture;  whilst  the  woman  is  dis- 
covert,  the  separate  estate,  whether  modified  by  restraint 
or  not,  is  suspended  and  hxis  no  operation,  though  it  is 
capable  of  arising  upon  the  happening  of  a  mar^^age. 
The  restriction  cannot  be  considered  distinctly  from 
the  separate  estate,  of  which  it  is  only  a  modification ; 
to  say  that  the  restriction  exists  is  saying  no  more 
than  that  the  separate  estate  is  so  modified.  ...  If 
there  be  no  separate  estate,  there  can  be  no  such  re- 
striction as  that  which  is  now  under  consideration. 
The  separate  estate  may,  and  often  does,  exist  without 
the  restriction,  but  the  restriction  has  no  independent 
existence;  when  found,  it  is  a  modification  of  the 
separate  estate,  and  inseparable  from  it "  (A). 

It  seems  to  result  briefly  from  the  preceding  quota- 


{j)  I  Beav.  I  ;  and  see  In  re  Ridley,  BtickUm  v.  Bay,  10  Ch.  Div.  645. 
{k)   Woodmeston  v.  Walker,  2  Rusa.  ft  My.  197. 
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tion  as  follows : — Firat,  That  while  a  spinster,  the  General 
female  entitled  for  her  separate  estate,  without  power 
of  anticipation,  may  anticipate  the  entirety  or  any  part 
of  her  estate ;  but  that  immediately  upon  her  marriage 
(So,  i),  the  separate  estate,  and  with  it  the  restraint 
on  anticipation,  attach  and  endure  during  that  cover- 
ture; and  that  upon  her  widowhood  (No.  i)  both  the 
separate  estate  and  the  restraint  dis-attach ;  and  again 
upon  her  subsequent  marriage  (No.  2),  and  subsequent 
widowhood  (No.  2),  and  so  on  toties  ouoties,  attaching  / 
and  dis-attaching,  and  re-attaching  and  again  dis-attach- 
ing,  according  as  she  is  covert  or  not  from  time  to 
time,  and  for  the  time  being. 

As  in  the  case  of  the  separate  use,  so  in  the  case  of  what  words 
the  restraint  on  anticipation,  no  particular  form  of  words  Jien^on*— 
is  necessary  to  restrain  alienation,  if  the  intention  be-^^^^-^*'*"'* 
clear.     Thus,  when  property  was  settled,  and  it  was 
directed  that  the  trustee  should  during  the  lady's  life 
receive  the  income  '*  when  and  as  often  as  the  same 
should  become  due,"  and  pay  it  to  such  persons  as  she 
might  from  time  to  time  appoint,  or  to  permit  her  to 
receive  it  for  her  separate  use ;  and  that  her  receipts, 
or  the  receipts  of  any  person  to  whom  she  might  ap- 
point the  same  after  it  shotdd  become  dvjt,  should  be 
valid  discharges  for  it ;  it  was  held  that  she  was  re- 
strained   from  anticipating  the  income  (/).      So  also 
where  property  was  given  to  the  separate  use  of  a 
married  woman  "  not  to  be  sold  or  mortgaged,"  she 
was  held  to  take  it  with  a  restraint  on  alienation  (m). 
On  the  other  hand,  where  a  testator  bequeathed  a  What  words 
sum  of  stock  in  trust  for  the  separate  use  of  his  wife  ^Jraiu^Joiena- 
for  her  life,  and  directed  that  it "  should  remain  during  ^^^^ifj^^J^ 
her  life,  and  be,  imder  the  orders  of  the  trustees,  made 
a  duly  administered  provision  for  her,  and  the  interest 

(2)  Field  y,  Evant,  15  Sim.  375  ;  Baker  v.  Bradlep,  7  De  O.  M.  &  G. 
597.    And  see  Bland  v.  Datoea,  17  Ch.  Div.  794. 
(ill)  Steedman  v.  Poole,  6  Ua.  193  ;  BaggeU  ▼.  Meux,  I  Coll.  138. 
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given  to  her  on  her  personal  appearance  and  receipt" 
by  any  banker  the  trustees  might  appoint,  it  was  held 
that  the  widow,  who  had  married  again,  was  not  re- 
strained from  alienating  her  interest  in  the  stock  (?i). 
And  generally,  where  expressions  are  nsed  giving  the 
wife  a  right  to  receive  separate  property  "with  her 
own  hands  from  time  to  time,"  or  so  that  her  receipts 
"  alone  for  what  should  be  actually  "  paid  into  her  own 
proper  hands,  should  "  be  good  discharges,"  they  are, 
to  use  the  words  of  Lord  Eldon,  only  an  unfolding  of 
what  is  implied  in  a  gift  to  the  separate  estate  (o). 


In  what  cases 
the  tniift  wiU 
bo  wholly 
destroyed, 
so  as  not  to 
attach  on 
marriage. 


If  property 
remain  in 
8icUu  quo, 
husband  mnst 
take  it  with 
the  trusts  im- 
pressed upon 
It. 


Inasmuch  as  a  woman,  when  discovert,  had  and  has 
full  power  of  alienation  over  her  separate  estate,  even 
though  coupled  with  a  restraint  against  anticipation  or 
alienation,  the  question  sometimes  arose  whether  she 
had  not,  by  her  intervening  acts  during  discoverture, 
acquired  the  property  unfettered  by  any  restraint,  so 
that  neither  the  separate  estate  nor  the  restraint  on 
anticipation  would  attach  or  re-attach  upon  her  mar- 
riage, as  they  would  have  done  in  the  absence  of  such 
acts.  Thus,  in  Wright  v.  Winght  {p),  where  stock  was 
bequeathed  to  a  woman  upon  trust  for  her  separate 
use,  without  power  of  anticipation,  but  without  the 
intervention  of  trustees ;  and  she  afterwards,  being 
discovert  and  sui  Juris,  sold  the  stock,  spent  a  portion 
of  the  proceeds,  and  invested  the  rest  in  shares  of 
a  joint-stock  bank  and  Canada  bonds, — It  was  held, 
that  by  doing  so  she  had  determined  the  trust  for  her 
separate  use,  and  with  it  the  restraint  on  anticipation, 
Wood,  V.C.,  saying :  "  Had  she  allowed  the  property 
to  remain  in  statu  quo,,  had  she  left  it  until  her 
marriage  in  the  form  of  investment  in  which  it  was 
bequeathed  to  her  by  her  parents,  then,  according  to 


(n)  In  re  J2om'«  Tru^t,  I  Sitn.  N.S.  196. 

(o)  Parket  v.  White,  II  Ves.  222  ;  Acton  v.  Wfiite,  I  Sim.  &St.  429 ; 
Hose  V.  Sharrod,  ii  W.  R.  356.  (p)  2  J.  &  H.  647. 
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NewUmds  v.  Paynter  (q),  the  husband  must  have  been 
considered  as-  adopting  the  property  in  the  state  in 
which  they  left  it,  and  subject  to  the  trusts  that, 
while  in  that  state,  they  had  impressed  upon  it     But  Bat  if  the  leii 
she  did  not  leave  it  in  that  form;  having  the  sole ihJ pliJ^we! 
ownership  of  the  property,  and  being  single  and  mi  money,  the 
j-urie,  she  sold  it  and  received  the  purchase-money,  itroyed. 
When  the  property  was  in  her  hands  as  money,  it  was 
absolutely  hers,  as  if  it  had  never  been  fettered  by  any 
trust  whatever.     By  selling  the  property,  she  disposed 
of  it  finally  and  entirely  "  (r).     The  efiFect  of  disposing 
of  the  corpus  here  stated  was,  of  course,  to  be  dis- 
tinguished from  the  eflFect  already  stated  of  disposing 
of  the  savings  of  income  in  the  purchase  of  investments, 
and  the  subsequent  variation  of  such  investments  (5). 
And   apparently  now,  under   the  Married  Women's 
Property  Act,  1882  {t\  an  alteration  or  disposition  of  jft 
the  corpus  even,  will  not  destroy  either  the  separate 
estate  or  the  restraint  on  alienation. 

A  married  woman,  although  restrained  from  anti-  Court  of 
cipation,   might   have    barred    an    estate-tail  {u\   or  not  dfapewe 
accepted   payment  out  of  court  (v),  neither  of  these  ^^ijienatkir'^ 
acts  involving  any  anticipation.     But  a  court  of  equity  wcw,  now. 
could    not   (apart    from    statute)   dispense    with    the 
restraint  on  anticipation ;  therefore,  where  a  testator 
gave  a  legacy  to  a  married  woman  upon  this  condi- 
tion, that  within  twelve  months  she  should  execute 
a   certain  conveyance  of  her  separate   estate,  which 
was  subject  to  a  restraint  against  anticipation,  it  was 
held  that    the  court  had    no   power  to  release   the 
property  from  that  restraint,  even  though  it  should  be 
clearly  for  her  benefit  {w\     But  the  court  might  of 

(9)  4  My.  &  Or.  40S.  (r)  BuUantkaw  y.  Martin,  Johns.  S9. 

(«)  Barrack  ▼.  M'Culloch,  3  Kay.  &  J.  no. 

(0  45  k  46  Vict.,  c.  75,  as.  6.  7.  8,  9. 

(u)  Cooper  ▼.  Macdonald,  7  Cb.  Div.  288. 

(v)  In  re  Crompion'e  Trusts,  8  Ch.  Div.  460. 

{w)  Robinton  v.  Wheelwright,  21  Bear.  214;  6  De  O.  M.  &  G.  535  ; 
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course,  under  the  provisions  of  an  Act  of  ParKa- 
ment  and  for  the  purposes  of  the  Act  (a),  have  re- 
leased the  restraint ;  and  now,  under  the  Conveyancing 
and  Law  of  Property  Act,  1881  (y),  the  court  may,  if 
it  thinks  fit,  and  if  it  is  made  to  appear  to  the  court  to 
J^  be  for  the  benefit  of  the  married  woman,  and  if  she 
consent,  make  a  judgment  or  order  binding  her  separate 
property  (or  her  interest  in  any  property),  notwith- 
standing she  is  restrained  from  anticipation  (z). 

Sub-Section  2. — The  Effects  of  Becent  ZegidcUion. 

ao&aiVict.,  Under  the  statute  20  &  21  Vict.,  c.  85  (Divorce 
c.  85. «.  ai,—   ^(jt),  a  21,  amended  by  the  statute  21  &  22  Vict.,  c. 

separate  estate  /'  '  i'  ' 

under.  io8,  s.  8,  if  a  wifc  is  deserted  by  her  husbcmd,  she 

may  obtain  an  order  of  protection  of  her  property 
against  her  husband  and  his  creditors;  and  by  the 
statute  20  &  21  Vict,  c.  85,  s.  25,  if  she  is  judicially 
separated,  she  is  to  be  deemed  a  /erne  sole  as  regards 
her  property ;  and  in  case  of  subsequent  cohabitation, 
such  property  is  to  be  held  to  her  separate  use  (a). 

41  Vict.,  c.  19,  Under  the  statute  41  Vict.,  c.  19  (Matrimonial 
riteeulte  Causes  Act,  1 87 8),  s.  4,  if  a  husband  is  convicted, 
uuder.  summarily  or  otherwise,  of  an  aggravated  assault  within 

the  meaning  of  the  statute  24  &  25  Vict,  c.  100,  s.  43, 
on  his  wife,  the  court  or  magistrate  before  whom  he 
shall  be  so  convicted  may,  if  satisfied  that  the  future 
safety  of  the  wife  is  in  peril,  order  that  the  wife  shall 
be  no  longer  bound  to  cohabit  with  her  husband ;  and 
such  order  shall  have  the  force  and  effect  in  all  respects 

OaakeWs  Trtuts,  1 1  Jur.  N.S.  780 ;  but  see  Sanger  v.  Sanger,  L.  R.  II 
£q.  470,  decided  under  33  &  34  Vict.,  c.  93,  ■.  12.  See  also  Smith  V. 
Lueoi,  18  Ch.  Div.  531. 

(x)  Leases  and  Sales  of  Settled  Estates  Act,  1877,  s.  50;  Settled 
Laud  Act  1882,  s.  61,  sub-sect.  6. 

(y)  44  &  45  Vict.,  c.  41,  s.  39. 

(z)  See  Hodges  ▼.  HodgtM,  20  Ch.  D.  749.  And  see  /n  re  Benton, 
Smith  ▼.  Smith,  19  Ch.  Div.  277. 

(a)  In  re  Jia*nadon*i  Trusts,  4  Dr.  446 ;  Rttdge  ▼.  Weedon,  4  De  Q. 
ft  Jo.  216,  223  ;  Nicholson  v.  Drwry  Buildings^  7  Ch.  Div.  48. 
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of  a  decree  of  judicial  separation  on  the  ground  of 
cruelty. 

Under  the  Married  Women's  Property  Act,  1870  (6),  Married 
which  came  into  force  the  9th  day  of  August   1870,  pertyAct,  ^^ 
but  which  by  the  Married  Women's  Property  Act,  1882,  Jf2*'e«tote*' 
hereinafter  particularly  stated,  has  been  repealed  asunder, 
from  the  ist  day  of  January  1883,  without  prejudice 
nevertheless   to   any  act  done   or  right  acquired   or 
liability  incurred  under  the  repealed  Act,  it  was  enacted 
briefly  as  follows : — 

By  section  i,  that  the  wages  and  earnings  of  any  Wage«and 
married  woman,  acquired  or  gained  by  her,  after  the  Sfmamed 
passing  of   the  Act,  in  any  employment  carried  on  ^^i^^^^^ 
separately  from  her  husband,  and  also  all  gains  made  the  passing  of 
by  her  from  the  exercise  of  any  literary,  artistic,  or  inrestmenu 
scientific  skill,  and  all  investments  of  such  wages,  earn-  ****"<*'• 
ings,  or  gains,  should  be  her  separate  and  exclusive 
property  (c). 

By  section  7,  that  where  any  woman,  married  after  Personalty 
the  passing  of  th^^ct,  should   during  her  marriage  ^®^]|^"^  **"* 


become  entitled  to  ^any  personal  property  as  next  of  "JJ^®^  ^^  ^^ 
kin  or  one  of  the  jf^t  of  kin  of  an  intestate,  or  to  9, 1870,  ab 
any  sum  of  money,  no|>€Xceeding  two  hundred  pounds,  "nd'sums  of 
under  any  deed  or  will*  such  property  should  be  her  mo^®!  under 
separate  property  ;  and  by  section  8,  that  where  any  will  not  ex- 
freehold,  copyhold,  or  customary -tdd  property  should  Rents  and" 
descend  upon  any  woman  married  after  the  passing  of  JJtSe  devSv- 
the  Act,  as  heiress  or  coheiress  of  an  intestate,  theingo6iii- 
rents   and   profits    of    such  property  should   be   her  woman 
separate  property  (d).  5S?au^' 

9,  1870. 

(6)  33  &  34  Vict.,  c.  93  ;  and  see  Sctnger  ▼.  Sanger,  L.  R,  1 1  Eq.  470. 
See  also  Jn  re  Beneage,  L.  R.  9  Ch.  App.  307  ;  and  especially  Hancocks 
V.  Lablacht,  26  W.  R.  402 ;  3  C.  P.  Div.  196. 

{e)  LoveU  v.  Newton^  4  C.  P.  Div.  7;  In  re  Bartholomew's  EstaUy  19 
W.  R.  95  ;  /n  «  ButUn's  Trusts,  19  W.  R.  241. 

{d)  In  re  Voss,  King  v.  Voss,  13  Ch.  Div.  504. 
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Quentioiis  By  section  9,  husband  and  wife,  in  all  questions 

banTand  wife,  ietwecn  themsdves  as  to  property  by  the  Act  made 
separate  property,  were  enabled  to  settle  such  ques- 
tions upon  summons  or  motion,  without  bill  filed  or 
writ  issued  as  in  an  action,  in  the  Court  of  Chancery, 
or  Chancery  Division  of  the  High  Court,  or  in  the 
County  Court,  irrespective  of  the  value  of  the  property 
Wife's  right     in   qucstion ;  also,  by  section   11,  a  married  woman 
against  third    KiJgbt,  as  against  third  parties,  maintain  an  action  in 
partiea.  ^^  ^^^  name  for  the  recovery  of  fier  separate  property, 

and  generally  might  have  in  her  oirni  name  the  same 
remedies,  both  civil  and  criminal,  against  all  persons 
whomsoever  for  the  protection  and  security  of  such 
property,  as  if  it  belonged  to  her  as  an  unmarried 
woman. 

Wife's  lUbiiifcy  By  scction  1 2,  a  husband  was  exempted  from  all 
iont^Acted'^'  liability  for  the  debts  of  his  wife  contracted  before 
before  marriage;  and  the  wife  was  made  exclusively  liable 

therefor,  to  the  extent  of  her  separate  property. 
Extent  of  However,  under  the  Married  Women's  Property  Act, 
HabiSty  for  ^^74  W,  which  camc  into  force  the  30th  day  of  July 
same  debts  1 8/4,  but  which  has  been  repealed  as  from  the  ist 
Won!en*sPro-  day  of  January  1883  by  the  Married  Women's 
mJlStiS,"'''^'  Property  Act,  1882,  without  prejudice,  nevertheless, 
1874.  to   any  act  done,  or  right  acquired,  or  liability  in- 

curred under  the  repealed  Act,  husband  and  wife 
might  have  been  again  jointly  sued  for  any  such 
debts,  and  the  husband  was  again  rendered  liable 
therefor,  but  to  the  extent  only  of  the  assets  in  the  Act 
specified,  that  is  to  say,  to  the  extent  of  the  following 
assets : — 

(r.)  The  value  of  the  personal  estate  in  possession 
of  the  wife  which  shall  have  vested  in  the  husband ; 
(2.)  The  value  of  the  choses  in  action  of  the  wife 


(«)  37  *  38  Vict.,  c.  50 ;  and  see  Wett  of  Englcmd  and  Sovtlh  Wakt 
Batik,  £x  parte  Hatcher,  W.  N.  1879,  p.  136. 
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which  the  husband  shall  have  reduced  into  possession, 
or  which  with  reasonable  diligence  he  might  have 
reduced  into  possession ; 

(3.)  The  value  of  the  chattels  real  of  the  wife  which 
shall  have  vested  in  the  husband  and  wife ; 

(4.)  The  value  of  the  rents  and  profits  of  the  real  estate 
of  the  wife  which  the  husband  shall  have  received,  or 
which  with  reasonable  diligence  he  might  have  received ; 

(5.)  The  value  of  the  husband's  estate  or  interest 
in  any  property,  real  or  personal,  which  the  wife,  in 
contemplation  of  the  marriage,  may  have  transferred  to 
him  or  any  other  person ;  and, 

(6.)  The  value  of  every  property,  real  or  personal,  '-. 
which  the  wife,  in  contemplation  of  her  marriage  with 
the  husband,  shall  with  his  consent  have  transferred  to 
any  other  person  with  the  view  of  defeating  or  delaying 
her  existing  creditors  (/), 

And  lastly,  by  section  1 3,  a  married  woman  possessed 
of  separate  property  was  made  liable  for  the  mainten- 
ance of  her  pauper  husband;  and  by  section  14,  was 
made  liable  to  maintain  her  children. 

Under  the  Married  Women's  Property  Act,  1882  Married 
(^),  which  received  the  royal  assent  the  i8th  day  of  pertyAct, 
August  1882,  but  which  does  not  come  into  operation  ^fg^Jute** 
until  the  ist  day  of  January  1883  (s.  25),  and  which  ^«der. 
repeals  (as  hereinbefore  stated)  the  Married  Women's 
Property  Acts,  1870  and  1874,  subject  as  hereinbefore 
expressed  (s.  22),  it  is  provided  and  enacted  (in  sub- 
stance) as  follows : — 

By  section  2,  that  every  woman  marrying  on  or  What  property 
after  the  ist  day  of  January  1883  shall  hold  as  her  j^t^e.^'^ "i*** 

(/)  London  and  Provineial  Bank,  r.  Bogle,  7  Ch.  Div.  773  ;  De  Greuehy 
▼.  WVZf,  4  C.  P.  Div.  362 ;  CoUet  ▼.  IHcktntan,  4  Excli.  Div,  285  ; 
Matthews  v.  Whittle,  13  Ch.  Div.  811. 

iff)  45  ft  46  Vict,  c.  75. 
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(i.)  In  case  of  Separate  property  all  real  and  personal  estate  which 

3te"i8t  ^''^^^  shdl  belong  to  her  at  the  time  of  the  marriage,  or 

j^Q^^         which  shall  come  to  her  after  the  marriage,  including 

the  wages  and  earnings  of  any  separate  employment, 

and  the  gains  of  any  literary,  artistic,  or  scientific  skill 

carried  on  or  exercised  by  her  separately  from  her 

husband;  and  by  section  5,  that  every  woman  married 

(2.)  In  case  of  before  the  ist  day  of  January  1883  shall  hold  as  her 

Srethat^     Separate  property  all  real  and  personal  estate,  "her 

<l»te.  fi^i^   to   which,  whether   vested    or    contingent,   and 

whether  in  possession,  reversion,  or  remainder,  shall 

accrue"  on  or  after  the  ist  day  of  January  1883, 

including  such  wages,  earnings,  and  gains  as  aforesaid. 

Deposits,  By  section  6,  that  all  deposits  in    post-ofl&ce   or 

government     Other  saviugs  banks,  or  in  any  other  bank,  and  all 
sS^ks***"'        consols  or  reduced  or  other  government  annuities,  and 
shares' &c.,—  all  publlc  stocks  and  funds,  and  all  stocks  and  funds 
be  separate*^    of  the  Bank  of  England,  or  of  any  other  bank,  and  also 
tn^fentWe  by  ^^^  shares  and  stocks  of  any  corporate  company  or 
the  married     society  which  on  the  1st  day  of  January  1883,  are 
standing  in  the  sole  name  of  a  married  woman,  or  (by 
section  8)  in  her  name  jointly  with  any  other  person 
(other  than  her  husband),  shall  be  deemed  her  separate 
property,  until  the  contrary  is  shown ;  and  by  section 
7,  that  all  such  annuities,  stocks,  and  shares  as  shall 
after  the  ist  day  of  January  1883  be  allotted  to  or 
otherwise  stand  in  the  sole  name  of  a  married  woman, 
or  (by  section  8)  in  her  name  jointly  with  any  other 
person  (other  than  her  husband),  shall  be  deemed  her 
separate  property,  until  the  contrary  is  shown;  and 
the  liability  (if  any)  attaching  to  such  annuities,  stocks, 
or  shares  shall  be  incident  to  the  married  woman's 
separate  estate  only,  and  shall  not  attach  to  her  hus- 
band, and  he  need  not  join   in   the  receipt  of  the 
dividends  thereon  or  in  the  transfer  thereof  (s.  9) ;  but 
no  corporation  or  company  is  obliged  or  authorised  to 
accept  or  admit  a  married  woman  as  a  holder  of  its 
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stock  or  shares  (s.  7).  Also,  by  section  10,  any  of  the  (2.)  When  not 
aforesaid  investments,  if  made  with  her  husband's  p^^JJyr™*^ 
moneys  without  his  consent,  are  to  become  and  be 
the  husband's  property ;  and  if  made  with  the  husband's 
moneys  in  fraud  of  his  creditors,  or  if  remaining  in  the 
order  and  disposition  of  the  husband,  are  made  void 
as  against  his  creditors. 

By  section  i,  a  married  woman's  separate  estate  is  Married 
rendered  wholly  independent  of  the  intervention  of  any  Mp'JSite  ei^"^ 
trustee,  and    she  is  rendered  capable  of  contracting,  -^^^Jhout^a'*^ 
and  is  also  rendered  liable  upon  all  such  contracts,  in  trustee,  and 
respect  and  to  the  extent  of  her  separate  estate ;  and  l!^?  in^our 
every  contract  entered  into  by  her  is  to  be  prvmAfadt »  mi«l?aid^* 
considered  a  contract  entered  into  by  her  in  respect  of  being  a  trader, 

-  ,      ,  "  ,   "^  ,  may  he  m«de 

her  separate  estate;    and  she  may  sue  or   be    sued  a  bankrupt. 

either  in  contract  or  in  tort  or  otherwise  as  if  she  were 

a  feme  sole,  and  without  her  husband  being  joined 

either  as  a  co-plaintiff  or  as  a  co-defendant  with  her ; 

and  the  costs  and  damages  recovered  by  or  against 

her  are  to  go  to  increase  or  diminish  (as  the  case  may 

be)  her  separate  estate,  and  are  not  to  be  otherwise 

recoverable  or  applicable ;  and  if  she  carries  on  any 

trade  separately  from  her  husband,  she  is,  in  respect  of 

her  separate  property,  liable  to  the  bankruptcy  laws ; 

and  her  liabilities  aforesaid  extend  as  well  to  the 

separate  estate  which  she  is  entitled  to  at  the  date  of 

her  contracts,  as  also  to  all  separate  estate  which  she 

may  thereafter  acquire.     And  by  section  4,  separate 

estate  is  to  include  any  property  subject  to  a  general 

power  of  appointment  which  the  married  woman  may 

have  exercised  by  her  will.     But  by  section  3,  if  she 

lends  or  intrusts  any  separate  property  to  her  husband, 

and  he  becomes  bankrupt,  such  separate  property  is 

to  be  treated  as  assets  of  the  husband,  the  wife  having 

only  a  right  of  proof  against  his  estate  as  a  creditor 

for  the  amount,  and  her  right  of  proof  being  posterior 

to  all  claims  of  the  other  creditors  for  value  of  the 
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husband.  And  by  section  24,  the  word  "contract" 
as  used  in  the  Act,  is  to  include,  for  the  purposes  of 
the  Act,  the  acceptance  of  any  trust  or  of  the  office  of 
executrix  or  administratrix,  so  that  the  liability  of  the 
separate  estate  shaU  extend  to  any  breach  of  trust 
or  devastavit  committed  or  permitted  by  such  married 
v^oman,  and  whether  before  or  after  her  marriage,  and 
her  husband  (provided  he  have  not  intermeddled)  is 
not  to  be  liable  for  any  such  breach  of  trust  or  devas- 
tavit. And  by  section  1 8,  a  married  woman  who  is 
an  executrix,  administratrix,  or  trustee  is  to  be  regarded 
as  d^feme  sole,  so  that  her  husband  has  (in  the  general 
case  at  least)  no  occasion  for  intermeddling  in  his 
wife's  conduct  as  trustee,  executrix,  or  administratrix. 

Anfceuuptiai  By  scction  13,  as  regards  all  debts  contracted  or 
wlf^iiaWeTor,  liabilities  incurred,  and  all  contracts  or  torts  entered 
and  huaband    {j^f^  qj.  committed  respectively  by  a  married  woman 

liable  con-  .  ,.''*^.  ,.,1. 

cmrentiy,  to  before  her  marriage,  she  is  to  continue  liable  m  re- 
spect and  to  the  extent  of  her  separate  property  for 
all  sums  recovered  against  her,  and  also  for  all  costs  of 
suit;  and  by  section  14,  as  regards  all  the  same 
several  debts  and  liabilities,  contracts  cmd  torts,  the 
husband  is  made  liable,  but  not  further  or  otherwise 
than  to  the  extent  of  all  property  whatsoever  belong- 
ing to  his  wife  which  he  shall  have  acquired  or  be- 
come entitled  to  from  or  through  his  wife,  after  de- 
ducting any  payments  made  by  him  and  any  sums  for 
which  judgment  may  have  been  bond  Jide  recovered 
against  him  in  any  proceeding  at  law  in  respect  of 
any  such  debts,  liabilities,  contracts,  or  torts ;  and  as 
between  the  husband  and  wife,  the  separate  estate  is  to 
be  deemed  primdfdcie  primarily  liable  therefor  (s.  13); 
and  as  regards  women  married  before  the  ist  January 
1883,  the  provisions  of  sections  1 3  and  14  are  neither 
to  increase  or  diminish  the  respective  liabilities  of 
husbands  and  wives  in  respect  of  such  ante-nuptial 
debts  or  liabilities,  contracts  or  torts  of  the  wife.    And 


what  extent. 
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by  section  1 5,  a  plaintiff  may  sue  both  husband  and 
wife  jointly  if  they  are  concurrently  liable  as  afore- 
said, or  solely  if  either  of  them  without  the  other  is 
liable ;  and  the  judgment  as  against  the  husband  is  a 
personal  one  to  the  extent  of  his  liability,  and  as 
against  the  wife  is  one  as  to  her  separate  property. 

By  section  1 2,  every  married  woman,  m  respect  of  RemediM 
her  separate  property,  may  in  her  own  flS9l3  pURhe  orfm^i^i^of 
ajrainstTilrhHSBBBBrand  also  against  third  parties,  all  married 

r  .,         ,     ,         ,,..".  LA        ,  .      ..       woman  for 

Civil  and  also  all  criminal  remedies  for  the  protection  gecurity  and 
and  security  of  such  separate  property ;  but  as  regards  g^iJate***  ^ 
criminal  proceedings,  these  are  not  to  lie  by  the  wife  «*t»te. 
against  her  husband  while  they  are  living  together, 
nor  in  respect  of  any  act  done  by  the  husband  while 
they  were  living  together,  and  he  was  not  in  the  act 
or  on  the  point  of  deserting  her ;  but  excepting  as 
aforesaid,  a  wife  may  not  sue  her  husband  for  a  tort, 
or  he  her ;  but  by  section  1 6,  he  may  prosecute  her, 
being  the  offender,  wherever  she  might  prosecute  him, 
being  the  offender ;  and  husband  and  wife  may  give 
evidence  against  each  other  in  all  such  criminal  pro- 
ceedings  (s.  1 2). 

Also,  by  section  1 7,  any  question  between  husband  Summary 
and  wife  regarding  the  wife's  separate  property,   or^J^Vdu- 
what  she  alleges  to  be  such,  may  at  the  suit  of  either  jlJiibJ^^^^d** 
party  or  (in  the  case  of  stocks  and  shares)  of  the  wife  regarding 
bank  corporation  or  company  suing  as  a  stakeholder  ratopro^y. 
only  and  not  otherwise,  be  settled  without  suit  on  an 
application  by  summons  or  otherwise  to  the  High 
Court  or  to  the  County  Court  (and,  as  regards  the 
County  Court,  irrespectively  of  the  amount  or  value 
of  the  property  in  question) ;  and  the  court  may  make 
such  order  or  direct  such  inquiry  as  it  thinks  ft ;  and 
an  order  of  the  High  Court  is  appealable  in  the  usual 
way,  and  so  aho  is  any  order  of  the  County  Court ; 
and  in  addition  the  proceedings   (if  in  the  County 
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Court)  may  be  removed  from  the  County  Court  when 
the  value  of  the  property  in  question  is  beyond  the 
limit  (irrespectively  of  the  Act)  of  the  County  Court 
jurisdiction ;  also,  in  any  proper  case,  the  proceeding 
may  take  place  in  camerd. 


Wife's  main- 
tenance of 
panper  hiM- 
tmnd,  and  of 
her  childreu 
and  erand- 
chilcl^n. 


By  section  20,  a  married  woman  having  separate 
estate  is  liable  to  the  guardians  of  the  poor  to  main- 
tain her  husband  becoming  chargeable  to  the  parish ; 
and  by  section  21,  is  liable  (but  concurrently  with 
her  husband)  to  maintain  her  children  and  grand- 
children. 


Married  By  section  23,  the  legal  personal  representative  of 

^^iJIIjn'lii  re^re.  a  married  woman  having  separate  estate  has  in  respect 
porition  of"     ^^  ^^^^  estate  the  same  rights  and  liabilities  as  the 
married  woman  if  living  would  have. 


Policies  of 
life  assurance 
effected  by 
married 
woman  (or  by 
her  husband), 
and  trusts 
of  policy 
moneys. 


By  section  1 1,  a  married  woman  having  separateA* 
^tate  may  effect  a  policy  of  assurance  for  her  own 
separate  use,  and  either  on  her  own  life  or  on  that  of 
her  husband,  and  may  also  insure  her  own  life  (as 
may  also  a  husband  his  own  life)  expressly  for  the 
benefit  of  her  (or  his)  husband  (or  wife),  with  or  with- 
out her  (or  his)  child  or  children  or  any  of  them ; 
and  in  the  case  of  such  insurance,  a  trust  arises  in 
favour  of  the  objects  in  whose  favour  the  insurance  is 
expressed  to  be  made,  and  the  policy  moneys  are  not 
(unless  upon  a  total  failure  of  the  objects  of  the 
trust)  to  form  any  part  of  the  estate  or  assets  of  the 
life  insured;  but  this  section  is  not  to  authorise 
policies  to  be  effected  or  the  premiums  thereon  to  be 
paid  in  fraud  of  creditors.  And  either  in  the  policy 
itself  or  by  any  memorandum  under  the  hand  of  the 
party  effecting  the  policy,  a  trustee  may  be  appointed 
of  the  policy  moneys ;  and  failing  such  appointment, 
the  legal  personal  representative  of  the  life  insured  is 


M^^  '^\i\ 
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made  the  trustee,  or  the  court  will  appoint  one,  if 
necessary  or  desirable. 

By  section  19,  the  Act  (or  anything  therein)  is  not  The  Aotisnot 
to  interfere  with  or  to  afiFect  any  settlement  (or  agree-  pro'wsionii  o^ 
ment  for  a  settlement)  made  (or  to  be  made),  whether  «ettiement8 

'  ^  ''  or  of  agree- 

before  or  after  marriage,  respecting  the   property  of  mentsfor 

any  married  woman ;  and  the  Act  (or  anything  therein)  i^d  rnparti- 
is  not  to  interfere  with  or  to  render  inoperative  any  bJJ!*^^  on"" 
restraint  on  anticipation  attached  (or  to  be  attached)  anticipation. 
to    any  corpus   or   income,  but   any  such    restraint 
created  by  the  married  woman  herself  on  her  own 
property  is  to  be  invalid  as  against  her  creditors  be- 
fore marriage ;  and  any  settlement  (or  agreement  for  Certain  cauaes 
a  settlement)   made  (or  to  be  made)  by  a  married  iettiemenuf by 
woman  of  her  property  is  to  be  subject  to  all  (if  any)  ^^^l^  ^^d 
tbe  same  causes  of  invalidity  that  the  like  settlement  their  restraints 
made  by  a  man  of  his  property  would  be  subject  to,  liiu^  ***^* 
at  the  suit  of  creditors  impugning  it  as  fraudulent. 


Section  II. — Pin-Money  and  Paraphernalia. 

I.  Pin-money  may  be  defined  as  a  yearly  allowance  pin-money 
settled  upon  the  wife  before  marriage  for  the  purchase  ornament 
of  clothes  or  ornaments,  or  otherwise  for  her  separate  and  personal 

_.  -    .  _  -11,  .     t  1     expenditure. 

expenditure,  and  m  order  to  deck  her  person  suitably 
to  the  rank  and  agreeably  to  the  tastes  of  her  husband. 
It  is  a  sum  allowed  for  her  personal  expenses,  in  order  To  save  the 
to  save  a  constant  recurrence   by  the  wife   to  the  ^^n"*  of 
husband  upon  every  occasion  of  a  milliner's  bill  or  ^„^  f^^^"' 
jeweller's  account  coming  in,  and  for  pocket-money  and  trifling  ex- 
things  of  that  sort;  but  of  course  it  does  not  mean  the  ^^^ 
carriage,  and  the  house,  and  the  gardens,  but  the  ordin- 
ary personal  expenses  (A).     Gratuitous  gifts,  or  pay- 
ments from  time  to  time,  made  to  the  wife  by  her 


(&)  Boward  v.  Digby,  8  Bligh,  N.S.  265. 

2  A 
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husband  after  marriage,  for  the  same  purposes,  are  also 
considered  as  pin-money  (i). 

Not  Uke  her         Bearing  in  mind  the  objects  for  which  pin-money  is 
eguto  in         given,  it  follows  that  it  is  in  some  respects  very  dif- 
re"*d^^but    ^®^^^  ^^^^  money  set  apart  for  the  wife's  sole  and 
like  it  in         separate  use  during  the  coverture,  excluding  the  jus 
moi  respeo  .  ^^^^ .    j^^^  notwithstanding  the    difference  of  the 
objects,  pin-money  is  in  many  (and  these  the  legally 
most  important)  respects  very  similar  indeed  to  sepa- 
rate estate ;  e,g., — 


She  can  claim 
onlj  one 
yearns  arrears. 


I.  When  the  wife  permits  her  pin-money  to  run 
into  arrear  for  a  considerable  time,  upon  surviving  her 
husband,  she  will  only  be  permitted  to  claim  arrears 
for  one  year  prior  to  his  death  (j) ;  for  the  very  object 
of  the  provision  being  to  enable  the  wife  to  deck  her 
person  suitably  to  her  husband's  rank,  without  having 
recourse  to  him  continually  for  small  sums  of  money, 
that  object  excludes  the  supposition  that  she  may 
accumulate  her  pin-money  while  the  expenses  of  her 
person  and  the  demands  upon  her  pocket,  for  those 
things  to  which  pin-money  is  applicable,  have  been 
otherwise  defrayed  by  her  husband  (k). 


whentbc  2.  Where,  however,  it  appears  that  the  wife  has 

arrearlf™'^^  complained  of  her  pin-money  being  paid  short,  and 

the  husband  tells  her  she  will  have  it  at  last,  she 

is  held  entitled  to  all  arrears  due  at  her  husband's 

death  (I). 


She  cannot  3-  Where  the  husbfimd  has  paid  for  all  the  wife's 

whereheTas    appa^el  and  provided  for  all  her  private  expenses,  she 

provided  her 

apparel,  &o.       ■ 

(t)  2  Bright,  H.  &  W.  288. 

(j)  A8t<m  V.  Aston,  I  Ves.  Sr.  267  ;  Tovmthend  ▼.  Windham,  2  Vea. 
Sr.  7. 

(A)  Howard  v.  Dighy,  8  Bligh,  N.S.  269. 
(l)  Ridout  V.  Lewi*,  1  Atk.  269. 
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cannot  claim  for  any  arrears  at  the  death  of  her 
husband,  for  this  will  be  considered  a  satisfaction  by 
the  husband  (m), 

4.  Also,  the  wife's  executors  have  no  claim  against  Wife'g  eze. 
the   husband    or    his    estate,    even    for    one    year's  SJ^e^en**^* 

arrears  (n).  one  year's 

^   -'  arrears. 

II.  Paraphernalia  (o), — The  paraphernalia  of  the  Parapher- 
wife  include  such  apparel  and  ornaments  given  to  the  gi^^  S  be^* 
wife  as  are  suitable  to  her  condition  in  life,  and  as  are  "^^^  *■  <>"»*• 

nienti. 

expressly  given  to  be  worn  as  ornaments  of  her  person 
only  (p). 

Jewels  given  to  the  wife  by  her  husband  after  mar- 
riage will  be  considered  her  paraphernalia,  where  they 
are  given  her  expressly  for  the  purpose  of  wearing 
them,  as  befitting  her  station  in  life  (q).  But  gifts  from 
the  husband  to  the  wife  may  be  made  to  her  separate 
use,  where  they  are  given  to  her  absolutely,  and  not 
merely  to  be  worn  as  ornaments  for  her  person  (r). 

Old  family  jewels,  which  have  been  handed  down  But  not 
from  father  to  son,  do  not  constitute  the  paraphernalia  j^eweii?^ 
of  the  wife ;  but  she  may,  of  course,  acquire  them  by 
gift,  purchase,  or  bequest,  in  which  case  they  would 
belong  to  her  for  her  separate  use  («). 

The  better  opinion  seems  to  be,  that  where  articles 

(til)  ThomOM  Y.  Bennet,  2  P.  W.  341 ;  Howard  v.  Di^,  8  Bligh,  N. 
a  269. 

(n)  HwDard  v.  Dighy^  8  Bligb,  N.S.  271. 

(0)  The  word  paraphernalia  ii  deriyed  from  the  Greek  word  irapa^^ptrrj^ 
ie.,  property  belonging  to  the  wife  over  and  above  {rapa)  the  dowry 
(^e/iny)  which  she  brought  to  her  husband. 

(p)  Oraham  v.  Londonderry,  3  Atk.  394. 

Iq)  Jervoite  v.  Jervoise,  17  Beav.  571  ;  Orakam  v.  Londonderry i  3 
Atk.  394. 

(r)  Oraham  v.  Londonderry,  3  Atk.  394  ;  Grant  v.  Chant,  13  W.  R. 
1057. 

(«)  Jervoue  v.  Jervoite,  17  Beav.  570. 


372  THE  ORIGINALLY  EXCLUSIVE  JURISDICTION. 

Nor  gifti  by  a  suoh  as  Ordinarily  constitute  paraphernalia  are  given 

forToi^after     to  the  wife,  either  before  or  after  marriage,  by  a  rela- 

marriage.        ^jy^  qj.  friend,  they  will  be  considered  as  given  to  her 

separate  use,  and  not  as  paraphernalia  (t). 

Wife  cannot         The  wife  cannot  dispose  of  her  paraphernalia  by  gift 

pSapheraaUa  or  by  wiU  during  her  husband's  lifetime.     But  the  hus- 

banii^fi^fe       ^^°^  ™*3^'  ^^  ^^^  *^^^  VIVOS,  during  her  life,  dispose 

Husband  can-  of  her  paraphernalia  by  sale  or  gift  (u).     He  cannot, 

theinby*iciw.    however,  dispose  of  them  by  his  will(t;);  but  if  he 

does  so,  and  confers  other  benefits  upon  the  wife  by 

his  will,  she  will  be  put  to  her  election  between  her 

paraphernalia  and  any  interest  which  she  may  take 

ParaphemaUa  under  the  will  (w),     As  the  husband  may  dispose  of 

debtl*^^'      his  wife's  paraphernalia  in  his  lifetime,  so  they  will  be 

liable  to  his  debts  (x). 

Widow»i  claim      With  respcct  to  the  equity  of  marshalling  the  assets 

nX^pre^eJied  ^^  favour  of  the  wifc,  where  the  husband  dies  indebted 

to  general       and  her  paraphernalia  are  taken  by  hia  creditors  in 

satisfaction  of  their  demands,  after  all  the  general 

personal  estate  is  exhausted  by  the  creditors,  in  the 

administration   of  assets,   the  widow's  claim   to  her 

paraphernalia  is  preferred  to  general  legacies,  and  it 

follows  that  she  is  entitled  to  marshal  assets  in  all 

those  cases  in  which  a  general  legatee  would  have  that 

,  right  (y).     In  fact^  as  already  stated  in  the  chapter 

on  "  Marshalling  of  Assets,"  the  wife,  as  regards  her 

paraphernalia,  has  the  first  claim  after  simple  contract 

creditors. 

If  the  alienation  by  the  husband,  in  his  lifetime,  of 


(0  Orahan^  v,  Londonderry,  3  Atk.  394  ;  Lucoi  v.  Lucas,  I  Atk. 
270  ;  Williams  v.  MercUr,  9  Q«  B-  I^-  337  •  ^ut  see  Jervoise  ?.  Jervoise, 
17  Beav.  571. 

ftt)  Seymare  ▼.  TresUian,  3  Atk.  358.  (v)  Ibid. 

(ic)  Churchill  ▼.  Small,  2  Kenyon,  pt.  2,  p.  6. 

(«)  Civnpian  v.  OoUon,  17  Vee.  273  ;  and  see  2  Ves.  Sr,  7. 

(y)  Tippi'ng  v.  Tipping,  I  P.  W.  729 ;  Sndson  v.  Corbel,  3  Atk.  369 ; 
see  also  p.  282,  supra. 
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the  wife's  paraphernalia  be  not  absolute,  but  only  by  9j}  partial 

i?ij  i.  v-'i?  •.!•  .7,  alienation  by 

way  of  pledge  or  mortgage,  his  wife  surviving  him  will  hnsbund,  muat 
be  entitled  to  have  them  redeemed  out  of  his  personal  ©St'of  the* 
estate,  even   to  the  prejudice  of  legatees,  her  right  P«"?J»ai 
being  anterior  to  them,  and  to  be  preferred  to  their  agamst 
claims,  which  are  merely  voluntary  (z),  egateee. 


Section  III. — The  Wife's  Equity  to  a  Settlement 
AND  HER  Eight  of  Survivorship. 

Marriage  used  to  be  and  (subject  to  the  various  Marriage  a  gift 
Married  Women's  Property  Acts  above  explained)  still  TOmi  property 
is  a  gift  to  the  husband  of_jIl^ej>eisonaljjroperty,*^J^^^ 
other  than, separate  pro^rty,  to  which  the  wife  is  en- and  in  equity, 
titled  at  the  time  of  the  marriage,  or  to  which  she  may 
afterwards  become  entitled,  subject  only  to  the  con- 
dition (as  regards  any  chose  in  action)  of  his  reducing 
it  into  possession  during  the  coverture ;  and  no  distinc* 
tion  exists,  in  this  respect,  between  property  to  which 
the  wife  is  entitled  in  equity  and  property  to  which 
she  is  entitled  at  law.     Frimd  fade,  then,  the  wife's 
property,  whether  at  law  or  in  equity,  used  to  become 
and  (subject  as  aforesaid)  still  becomes  the  husband's. 
On  what  grounds,  therefore,  was  the  interference  of 
equity  derogating  from  the  husband's  legal  rights,  and 
compelling  him  to  make  a  settlement  on  his  wife,  to 
be  supported  ? 

Firstly,  It  is  safe  to  assert  that  her  equity  to  a  Her  equity  to 
settlement  did  not  and  does  not  depend  on  any  right  ^^  norde- 
of  ^property  in  her,  and  this  position  will  appear  the  Jf  property  m*" 
more  clear  when  it  is  considered  to  what  limitations  ^^r, 
her  equity  is  subject ;  for  the  amount  is  discretionary 
in  the  court,  and  if  the  wife  insists  upon  it,  she  must 
claim  it  for  herself  and  her  children,  and  not  for  her- 

(<)  Oraham  ▼.  Londonderry,  3  Atk.  393. 
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self  alone, — limitations  which  are  wholly  inconsistent 
with  a  right  of  property  in  her  (a). 


Her  equity 
arises  from  the 
maziiD,  '*He 
who  seeks 
equity  must 
do  equity." 


The  court  im- 
poses oondi- 
tions  on  the 
husband  com- 
ing  as  plainti£f. 


The  right  being  thus  independent  of  property,  the 
only  ground  on  which  it  can  rest  was  and  is  the  control 
which  courts  of  equity  exercised  and  exercise  over  pro- 
perty falling  under  their  dominion.  It  is,  in  truth,  the 
mere  creature  of  equity  deduced  originally,  where  the 
husband  sued,  from  the  rule,  that  he  who  comes  into 
equity  must  do  equity  ;  that  is,  the  court  refuses  its  aid 
to  the  plaintiff-husband  in  seeking  to  acquire  what  the 
law  would  have  given  him  if  the  court  of  common  law 
had  had  jurisdiction  in  the  matter ;  and  as  the  court 
of  law  had  no  jurisdiction,  he  returned  into  the  court 
of  equity,  which  consented  to  lend  him  its  aid  only 
upon  certain  conditions  which  the  court  considered  he 
ought  to  comply  with,  although  the  subject  of  the  con- 
dition should  be  one  which  the  court  would  not  have 
otherwise  enforced  {b).  And  inasmuch  as  a  father 
would  not,  in  the  general  case,  have  given  his  daughter 
in  marriage  without  insisting  on  some  provision  being 
made  for  her  and  her  children,  so  a  court  of  equity, 
standing,  vaguely  speaking,  in  loco  parentis  towards  all 
married  women,  will  not  allow  the  husband  to  come 
into  a  court  of  equity  for  the  fortune  of  his  wife 
without  his  first  making  a  provision  for  her. 


Principle  ex- 
tended to  the 
husband's 
general  as- 
signees. 


The  principle,  after  having  been  once  thus  far  re- 
cognised where  the  husband  was  plaintiff,  was  next 
enforced  where  the  assignees  of  a  bankrupt  or  insolvent 
husband  were  plaintiffs,  upon  the  ground  that  the 
assignees,  claiming  in  right  of  the  husband,  should  be 
aided  only  upon  the  same  conditions  as  the  husband 
himself  (c).  Subsequently  the  same  rule  was  held 
to  apply  as  against  an  assignee  of  the  husband  for 


(a)  Oibome  v.  Morgan,  9  Hare,  434. 

(6)  Sturgia  v.  Champneys,  5  My.  &  Cr.  102. 

(c)  Otvfdl  V.  Probert,  2  Ves.  Jr.  682. 
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valuable  consideration  being  plaintiff.     ''  It  would  be  Then  to  par- 
whimsical,  then,  that  the  assignment  by  the  husband  Jj^^^g^r 
for  valuable  consideration  should  put  the  assignee  in  ^«^'*®- 
equity  in  a  better  situation  than  the  husband  himself 
is  in.     The  guard  of  the  court  upon  the  wife's  interest 
would  be  very  singular  if  the  husband,  not  being 
entitled  at  law,  must  assign  it  for  a  valuable  considera- 
tion to  another  person,   who  would  be    entitled  in 
equity  "  (d).     Eventually,  the  principle  was  extended 
to  suits  instituted  by  the  wife  herself,  and  in  Mibank  wife  permit. 
V.  Montolieu  (e)  it  was  decided  that_  as  to  personalty,  J^r  righ?M* 
where  it  was  perfectly  clear  that  the  subject-matter  "in  pi*intiflf. 
controversy  must  be  determined  and  decided  upon  and 
distributed  in  the  Court  of  Chancery,  there  the  wife 
might  come  to  assert  her  equity,  and  need  not  wait 
until  the  defendant  came  into  court  to  seek  the  court's 
aid  in  the  matter. 

Before  proceeding  to  enumerate  the  varieties  of  The  general 
property  out  of  or  in  respect  of  which  the  wife  used  ^hJch^the''^'' 
to  be  and  (subject  as  aforesaid)  still  is  entitled  toco^^^'c^^in 

,  ...,,,  .  1  .        ,  1  decreeing  or 

her  equity,  it  will  be  convenient  and  serviceable  to  not  to  married 
the  student  to  express  in  an  abstract  form  the  guiding  ]|^t5Sent. 
principles  governing  the  Court  of  Equity  in  the  matter. 
There  being,  first  of  all,  a  possibility  of  the  husband 
getting  hold  of  and  keeping  (by  virtue  of  the  right 
which  the  law  gives  to  him  as  husband)  the  property 
in  question  of  the  wife,  the  court  next  inquires  whether 
the  wife,  if  she  survived  her  husband,  would  or  would 
not  take  die  .entirety  of  the  property  bv  virtue  of  her 
right  of  survivorsnip  hereinafter  explained ;  and  if 
(but  only  if)  there  is  a  possibility  of  the  husband 
getting  and  keeping  the  property  whoHy,  and  the  wife 
would  not  be  entitled  to  the  entirety  thereof  by  sur- 
vivorship, then  there  being  this  danger  to  the  wife,  and 

(d)  Macaulayy,  FkUips,  4  Vea.  19  ;  Scott  ▼.  Spashett,  3  Mac.  &  O.  599. 

(e)  I  L.  C.  464;  Bobintonv.  Eobinton,  12  Ch.  Div.  1&8  ;  In  re  Bryan, 
14  Ch.  DiT.  516. 
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such  danger  being  also  reasonably  imminent,  the  court 
assumes  jurisdiction  to  inquire  into  the  question  of  the 
wife's  equity  to  a  settlement  out  of  the  property  that 
is  so  in  danger :  And  upon  this  inquiry,  the  court  in- 
quires principally,  whether  the  property  in  question  is 
or  not  legal,  or  is  or  not  equitable ;  and  then  generally 
the  court  answers — (i.)  If  the  property  is  equitable,  that 
the  wife  is  entitled  to  an  equity  out  of  it  (there  being 
no  other  sufficient  reasons  for  denying  her  the  equity) ; 
and  (2.)  If  the  property  is  legal,  that  the  wife  is  not 
entitled  to  any  equity  out  of  it  (there  being  no  other 
sufficient  reasons  for  decreeing  to  her  the  equity).  In 
brief,  the  court  asks, — Firstly,  Would  the  husband  take 
all  f  and  if  the  answer  is,  "  Yes ;  "  then,  secondly,  Is 
the  property  legal  or  is  it  equUalle  f  But  having  regard 
to  the  provisions  of  the  Married  Women's  Property  Act, 
1 8  8  2,  as  above  expounded,  there  cannot  any  longer,  after 
the  1st  January  1883,  be  much  (if  any)  danger  of  the 
husband  now  getting,  at  least  of  keeping,  all  the  pro- 
perty ;  and  the  equity  to  a  settlement  seems  to  be  now 
on  the  point  of  becoming  obsolete,  on  and  as  from  the 
1st  January  1883,  except  as  to  property  thereafter 
falling  into  possession,  the  title  to  which  has  thereto- 
fore vested. 

The  9eji«™^         We  now  proceed  to  apply  these  principles : 

trated, — 

(I.)  Wife's  (i-)  As  to  the  husband's  power  over  his  wife's  lease- 

hMmUwsSi  ^o^ds,  and  her  equity  to  a  settlement  out  of  them 
against  him  and  his  assignees,  the  rule  varied  accord- 
ing as  the  husband's  title,  in  her  right,  was  legal  or  was 
(a.)  Being  equitable.  In  Hanson  v.  Keating  (/),  where  the  husband 
wife  had  au  and  wifc  assigned  by  way  of  mortgage  the  equitable 
equity.  interest  of  the  husband  in  right  of  his  wife,  in  a  term 

of  years,  and  the  mortgagee  filed  his  bill  against  the 
husband,  the  wife,  and  the  trustee  of  the  legal  estate, 
for  a  foreclosure  and  assignment  of  the  term,  it  was 

(/)  4  Hare,  I. 
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held  that  the  wife  was  entitled  to  a  provision  for  life 
by  way  of  settlement  out  of  the  mortgaged  premises. 
Where,  however,  a  similar  assignment  took  place  of  p-)  Being 
the  wife's  legal  interest  in  leaseholds,  it  was  held,  had  no  equity, 
that  on  the  mortgagee  filing  a  bill  for  foreclosure,  the 
wife  had  no  equity  to  a  settlement  out  of  them, 
inasmuch  as  a  purchaser  took  a  good  legal  title  from 
the  husband  (g), 

(2.)  As  regards  the  pure  personal  property  of  the  (a-)Pnpeper- 
wife,  there  was  no  doubt  at  all  that^  if  that  property  prty.^"^ 
was  legal,  the  wife  had  no  equity ;  on  the  other  hand,  (egl^^ifo 
if  that  property  was  equitable,  there  was  just  as  little  {l*^^®.®^^* J- 
doubt  that  the  wife  had  an  equity  out  of  it,  provided  equiubfe*— 
she  was  entitled  to  the  absolute  interest  in  the  property, 
and  this  against  the  husband  and  everybody  claiming 
under  him  (A). 

But  an  important  distinction  was  made  between  (««.)  And  in- 
cases in  which  the  wife  took  an  absolute  interest,  and  an^Uoiute 
those  in  which  she  took  a  /^e-interest  only.     As  to^^^^^J^"^ 
the  former,  it  was  settled  that  a  purchaser  from  the  ©q^ity. 
husband  of  the  wife's  equitable  chose  in  action,  to  the 
corpus  of  which  she  was  entitled,  was  in  no  better 
situation  than  the  husband  himself;   for  where  the 
interest  sought  to  be  recovered  through  the  aid  of  the 
court  was  an  absolute  equitable  interest,  the  court, 
though  enforcing  against  the  husband  what  was  called 
the  wife's  equity,  acted,  in  truth,  for  the  benefit,  and 
with  a  view  to  the  interests  not  of  her  only,  but  also 
of  her  children.     It  dealt  with  the  fund  in  analogy  to 
what  a  prudent  parent  would  probably  have  done  in 
giving  a  portion  to  his  daughter,  and  the  doctrine 
having  been  acted  on  for  centuries,  .  .  .  no  ptirchaser 


{g)  BiU  y,  Edmonds,  5  De  G.  ft  Sm.  603 ;  HatehtU  ▼.  Elgge$o,  l  Ir. 
Gh.  R.  2t5  ;  and  see  Pigott  y.  PigoU,  L.  R.  4  Eq.  549. 

{k)  ScoU  y.  SpaaheUf  3  Mac.  ft  G.  603 ;  Btrerford  v.  ffoUon,  I  Madd. 
362 ;  Burdon  v.  Jkan,  2  Ves.  Jr.  608. 
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from  the  husband  cotUd  be  deceived  or  mistaken  as  to  how 
his  rights  wUl  be  deait  vnth  by  the  court  He  knew  that 
the  fund  was  the  fund  of  a  married  woman ;  and  that 
relation  alone,  without  more,  gave  rise  to  her  rights, 
and,  through  her,  to  the  rights  of  her  children.  If 
therefore  he  by  contract  put  himself  in  the  place  of 
the  husband,  he  could  not  complain  that  he  was  in  no 
better  position  than  the  person  to  whose  rights  he  suc- 
ceeded. 

(W.)  But  if  r  The  case  was  not  the  same  where  the  court  had  to 
for^^fe*oniy  —  ^^^  ^^  ^  TTLQiQ  lifc-interest  No  provision  in  such 
h*d*  *^w  *  ^^^®  could  be  made  for  the  children.  The  question, 
not  an  equity,  then,  was  One  cxclusively  between  the  husband  and 
the*hniban4  ^^  ^^^  I^  directing  a  settlement  of  a  wife's  fortune, 
was  or  was  not  ^^  court  ucver  (assumiug  that  there  was  no  mis- 
her.  conduct  in  the  husband)  deprived  him  of  the  income 

of  the  fund. 

That  iito  (i-)  I^  ^^  ^^  ^^*y  ^  maintain  his  wife,  and  to 

(i^)' Husband  ^^^^1®  ^™  ^  ^o  SO,  this  court  followcd  the  course  of 
took  the  fund  the  common  law,  and  gave  him  a  right  to  what,  but 
maintained  the  for  the  marriage,  would  be  the  natural  fund  for  sup- 
^^^^'  porting  the  wife.     By  the   marriage,  and  the  duty 

thereby  entered  into  of  maintaining  her,  he  became  a 
purchaser  of  what  was  reasonably  and  naturally  ap- 
plicable towards  enabling  him  to  perform  his  duty. 

(2)  Her  equity      (2.)  It  is  truc  that  if  he  failed  in  the  discharge  of 

fund  arose       that  duty,  if  he  deserted  his  wife  and  ceased  to  main- 

to  m^tSTn*"   ^^^^  l^^r,  the  court  would  not  help  him  to  get  at  the 

^er.  fund  which  he  could  only  reach  through  its  process, 

without  securing  for  the  wife  a  portion  of  his  income. 

But  this  was  done  not  by  reason  only  of  the  relation 

resulting  from  the  marriage,  but  because  the  husband 

had  failed  to  perform  the  duties  under  which  he  had 

brought  himself;  it  was  an  equity  enforced  in  favour 

of  the  wife  arising  from  the  husband's  misconduct. 
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(3.)  Now  to  involve  third  persons  in  questions  as  (3)  Purchwer 
to  how  far  the  husband  had  or  had  not  duly  maintained  not  bouHd  to 
his  wife,  would,  it  was  thought,  be  inexpediei^t,  and  *^2ether*the* 
might  give  rise  to  discussions  irritating  and  unseemly,  husband  wai 
It  might  also  happen  that  a  husband  duly  maintaining  Sw."^ 
his  wife  might,  for  their  common  advantage,  reasonably 
sell  her  life  income,  and  it  would  be  strange  that  the 
purchaser's   title   should  in  such  a  case  have  been 
defeated  by  the  subsequent  misconduct  of  the  husband 
in  not  maintaining  his  wife  {%). 

In  accordance  with  the  above  principles,  it  was 
held  that  a  married  woman,  whose  husband  had  de- 
serted her  (J),  or  did  not  maintain  her  (k),  or  had 
become  bankrupt  (I),  was  not  entitled  to  a  settlement 
out  of  property  in  whicE"  she  had  an  equitable  life- 
mterest,  as  against  a  person  to  whom  her  husband  had 
assigned  irfor  value  previous  to  his  desertion  or  bank- 
ruptcy. Nor  had  she  any  equity  to  a  settlement  out 
oTlier  life-interest  where  she  was  living  with  and  was 
maintained  by  her  husband,  though,  as  she  alleged,  in 
a  manner  very  inadequate  to  her  fortune  (m). 

(4.)  A  distinction  was,  however,  taken  between  the  (4.)i>Mtinction 
position   of   a   particular   assignee  for  value  of   thOpa^Ji^araud 
husband,  and  his  general  assignee  or  trustee  in  bank-  ^f^®^^ 
ruptcy.     The  reason  for  this  difference  was  thus  ex- 
plained by  Leach,  V.C. : — "  Where  an  equitable  interest 
is  given  to  the  wife  /or  her  life  only,  this  court  does 
permit  the  husband  to  enjoy  it  without  the  consent  of 
the  wife,  and  without  making  any  provision  for  her. 
It  is  true  that  if  the  husband  desert  his  wife,  and  fail 
to  perform  the  obligation  of  maintaining  her,  which  is 


(4)  Tidd  V.  Luter,  3  De  G.  M.  k  G.  869,  870. 
U)    WrighiT,  M&rUy,  ii  Vee.  12. 
\k)  Tidd  Y.  Litter,  10  Hare,  140. 
{I)   JSUioU  y.  Cordell,  5  Mad.  149. 
(m)  Vaughan  v.  Buck,  13  Sim.  404. 
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S^ 


The  trnstee  in 
bankruptcy 
or  general 
assignee 
always  had 
notice,  ex  hypo- 
ihen^  that 
husband  incap- 
able of  main- 
taining his 
wife,  and 
neglecting  to 
do  so,  while  a 
particular 
assienee 
might  have  no 
such  notice, 
and  was  not 
bound  to 
inquire. 

No  equity  to 
arrears  of  in- 
come. 


(3.)  Itealty,- 
(a.)  Of  Inherit- 
ance: 
[cm.)  Being 

(66.)  Being 
equitable, — 
the  wife  had 
no  equity  in 
either  case. 


the  condition  upon  which  the  law  gives  him  her  pro- 
perty, this  court  will  apply  any  equitable  interest 
which  he  retains  for  the  life  of  the  wife,  either  wholly 
or  in  part^  for  the  maintenance  of  the  wife ;  and  if  the 
husband  becomes  bankrupt,  .  .  •  this  court  will  fasten 
the  same  obligation  of  maintaining  the  wife  out  of  the 
property  of  this  description  which  devolves  by  law 
upon  the  general  assignee,  for  when  the  title  of  such 
assignee  vests,  the  incapacity  of  the  husband  to  maintain 
the  wife  has  already  raised  this  equity  for  the  wife  ;  but 
the  same  principle  does  not  necessarily  apply  to  a 
particular  assignee  for  a  valuable  consideration  who 
purchased  this  interest  when  the  husband  was  maintain- 
ing the  wife,  and  before  circumstances  had  raised  any 
present  equity  in  this  property  for  the  wife  "  (n). 

However,  even  where  the  wife  was  held  entitled  to 
an  equity  out  of  her  life-interest  in  personalty,  she  was 
not  entitled  to  any  settlement  out  of  arrears  of  income 
accrued  due  before  she  had  set  up  any  claim  thereto, 
but  such  arrears  were  paid  to  the  husband  or  his 
assignees  (o). 

(3.)  As  to  the  realty  of  a  married  woman,  if  that 
was  realty  of  inheritance  either  in  fee-simple  or  in 
fee-tail,  it  was  clear  that  the  question  of  the  wife's 
equity  to  a  settlement  out  of  that  realty  (as  regarded 
the  fee-simple  or  fee-tail  estate  therein)  did  not  arise, 
because  there  was  no  possibility  of  the  husband  taking 
or  keeping  the  inheritance  adversely  to  his  wife.  In 
this  case,  therefore,  whether  the  estate  was  legal  or 
equitable,  the  wife  had  no  equity,  because  she  had 
something  better,  namely,  the  whole  indefeasible  in- 
heritance; and  this  is  now  the  position  generally  of 
all  the  property  of  married  women,  for  under  the  Mar- 
ried Women's  Property  Act,  1882,  there  is  now  (t.«., 


in)  Elliott  y.  Cordell,  5  Mad.  149. 

(0)  Re  Carr'i  Trutti,  L  R.  12  Kq.  609 ;  19  W.  R.  675. 
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as  from  the  ist  January  1883)  no  danger  of  the 
husband  taking  his  wife's  property,  real  or  personal, 
unless  the  title  thereto  has  accme<^  hftfnr^  fjits  {at 
Jyuary  1^883. 

In  the  Life  Association  of  Scotland  v.  Siddal  (p),  it 
was  held  that  where  a  married  woman  was  equitable 
tenant  in  tail  of  land  to  be  purchased  with  a  sum  of 
trust  money,  which  she  had  purported  to  join  with  her 
husband  in  mortgaging,  she  was  not  entitled  to  a 
settlement  out  of  the  capital  Turner,  L.J.,  said: 
"  Whatever  may  be  the  right  of  a  married  woman  to 
have  a  provision  made  for  her  out  of  the  income  of  an 
estate  of  which  she  is  equitable  tenant  in  tail,  it  is 
not,  as  I  apprehend,  according  to  the  course  of  the 
court,  or  indeed  in  its  power,  to  order  a  settlement  to 
be  made  of  the  estate  or  land  to  be  purchased.  The  Because,  she 
equity  for  a  settlement  attaches  on  w?uU  the  hud?and  betteT™**  "*^ 
taJces  in  right  of  the  7v\fe,  and  not  what  the  wife  takes  in 
her  own  right  [and  which  she  can  keep  in  spite  of  her 
husband] ;  and  the  estate-tail  being  in  the  wife,  I  do 
not  see*  what  power  this  court  can  have  to  order  a 
settlement  of  it  to  be  made,  or  to  render  such  a  settle- 
ment, if  made,  binding  and  effectual  against  the  wife." 

On  the  other  hand,  in  Sturgis  v.  Champneys  (q),  where  (&•)  Life-estate 
the  provisional  a^ssignee  of  an  insolvent  debtor,  whose  wife  {aa,)  Bwm 
was  entitled  for  life  to  real  property,  was  obliged  to  i^no^ufty. 
come  into  equity  to  enforce   his  title  to  the  rents  (^^O^j^K^ 
during  the  joint  lives  of  the  husband  and  wife,  in  wife  had  an 
consequence  of  the  legal  estate  being  outstanding  in  i^^uli^dl!^i 
mortgagees, — It  was  argued  that  the  court  would  not  maintaining 

(p)  3DeG.  F.  &/o.  271. 

*  The  judge  here  spoke  satiricaUy  : — Of  course,  if  the  wife  could 
keep  (and  she  could  keep)  the  whole  fee-tail  at  law,  what  occasion  was 
there  for  the  court  of  equity,  or  what  power  in  that  court,  to  take 
the  whole  away,  and  give  her  back  a  half  or  two-thirds  on  the  pretext 
of  protecting  her !  The  judgment  has  frequently  been  wholly  mia- 
understood  from  not  perceiving  the  Lord  Justice's  satire. 

(9)  5  My.  ft  Cr.  97;  Taunton  t,  Morrii,  8  Ch.  Div.  453;  11  Ch. 
Div.  779. 
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secure  a  provision  for  a  wife  unless  the  property  were 

such  as  to  be  a  proper  subject  of  equity ;  and  that  in 

(ft  U^  c     ,.  r;  ,  ,\    this  case  Lady  Champneys  had  a  legal  estate  for  life, 

'  'fi  .  ■   f  '  and  that  it  was  only  by  the  accident  of  the  prior 

^f  n  .^  ixK(  fl^  incumbrance  being  still  existing,  and  the  legal  estate 

jC<  &si   '    I...  »;^   outstanding,  that  the  plaintiff  was  compelled  to  come 

IT  .\  ,i  ^  ChK    into   equity.      But   Lord  Cottenham   held    the  wife 

Q^  u.  entitled  to  a  settlement  out  of  the  rents  of  her  life- 

''  -^  estate,  saying:  ** If  the  life-estate  he  attainahle  hy  the 

hiuiband  or  his  assignee  at  law,  the  severity  of  the  law 

£.-*/..  t-'Cki^i  /*,<.  ^^^  prevail;  but  if  it  cannot  be  reached  otherwise 

'    ..   ^  y/  ^.  1  ^j^han  by  the  interposition  of  this  court,  equity,  though 

^  *  .• .  IV    it  follows  the  law,  and  therefore  gives  to  the  husband 

*;«.      ..  /\ '  .  V  fp  /vi/iOr  his  assignee  the  life-estate  of  the  wife,  yet  withholds 

^  .  its  assistance  for  that  purpose  until  it  has  secured  to 

the  wife  the  means  of  subsistence ;  it  refuses  to  hand 

over  to  the  assignee  of  the  husband,  to  the  exclusion 

of  the  wife,  the  income  of  the  property  which  the  law 

intended  for  the  maintenance  of  both.     Upon  the  same 

principle  the  ordinary  interposition  of  this  court  in 

compelling  a  settlement  of  the  property  of  married 

women,  was  originally  founded,  although  the  wife  is 

permitted  actively  to  assert  her  equity  as  a  plaintiff; 

and  if  such  be  the  principle,  what  difference  can  it 

make  when  the  assignees  of  the  husband  are  applying 

to  this  court  for  its  assistance  to  obtain  the  property, 

that  the  estate  of  the  wife  is  not  a  trust,  but  that  the 

recovery  at  law  is  prevented  only  by  the  existence  of 

a  prior  legal  trust  estate  ? " 

And  in  Wortham  v.  Pemberton  (r),  where  Miss  W. 
was  tenant  in  tail  of  an  estate  subject  to  a  jointure, 
payable  to  Mrs.  H.,  secured  hy  a  term  0/ years,  there  being 
a  proviso  for  cesser  of  the  term  on  the  decease  of 
Mrs.  H. ;  and  Miss  W.  married  Mr.  N.,  who  had  per- 


(r)  I  De  G.  ft  Sm.  644;  but  see  the  remarks  of  Westbury,  L.C., 
in  Qleava  ▼.  Paine,  i  De  G.  Jo.  ft  Sm.  93 ;  Dart's  V.  ft  P.  529. 
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suaded  her  to  elope  with  him,  and  had  been  imprisoned 
for  the  abduction, — It  was  held  that  she  was  entitled 
to  her  equity  to  a  settlement  out  of  her  equitable 
life-estate  in  the  estate-tail,  for  there  was  a  legal  title 
which  prevented  the  enjoyment  except  by  means  of  a 
court  of  equity,  and  rendered  the  title  to  the  rents 
equitable  so  long  as  the  term  lasted;  therefore  the 
plaintiff  was  entitled  to  a  settlement  out  of  the  rents 
until  the  determinaiion  of  the  term. 

Inasmuch  as  alienation  by  the  wife  would  have  de-  wife's  eouitj 
feated  her  equity  to  a  settlement,  it  is  necessary  to  her^enation. 
consider  in  what  ways  a  married  woman  might  validly 
dispose  of  property,  out  of  which  she  would  otherwise 
have  been  entitled  to  claim  her  equity,  so  as  to  pre- 
clude herself  from  afterwards  claiming  that  equity. 

1.  In  realty, — Under  3  &  4  Will.  IV.,  c.   74  (the  i^»^tew«*«in 
Act    for  the  abolition  of  fines  and  recoveries),   and 

8  &  9  Vict,  c.  106,  s.  6,  a  married  woman  might 
dispose  of  her  estates  of  freehold  (and,  senible,  even 
of  leasehold  tenure),  and  might  also  release  or  assign 
any  sum  of  money  charged  on  lands,  or  the  produce 
of  land  directed  to  be  sold,  whether  her  interest  was 
in  possession  or  in  reversion  (s),  by  a  deed  duly 
acknowledged  by  her,  and  executed  with  the  concur- 
rence of  her  husband,  in  the  manner  provided  by  the 
first-mentioned  Act  (t).  She  might  also  alienate  her 
copyholds  by  surrender,  jointly  with  her  husband,  on 
being  separately  examined  as  to  her  free  consent  by 
the  steward  or  his  deputy  (u). 

2.  In  personalty, — A  married  woman's  interests  in  2.  intereitg  in 
personal  estate,  so  far  as  they  were  estates  in  posses-  ^"°°    ^' 
sion,  vesting  in  her  husband  on  marriage,  her  power 

of  disposition  over  them  was  a  question  which  did 
not  arise,  but  her   husband  might  have    solely  dis- 

(«)  TuetY,  Turner,  20  Beav.  560  ;  Briggtv,  Chamberlain,  11  Hare,  69, 
(0  3  &  4  Will.  IV.,  c.  74,  M.  77,  79.  («)  I  Watk.  Cop.  63. 
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posed  of  them,  subject  only  to  her  establishing,  if  she 
was  able,  her  equity  to  a  settlement  out  of  them ;  and 
so  far  as  they  were  estates  in  reversion,  her  power  of 
disposition  over  them  was  in  abeyance  during  the 
coverture,  as  was  (in  efiFect)  also  her  husband's  power  of 
disposition  over  them,  excepting  only  in  certain  cases  in 
which,  as  falling  under  Malins's  Act,  20  &  2 1  Vict,  c. 
5  7  (y),  she  might,  with  the  concurrence  of  her  husband, 
and  by  deed  acknowledged,  havQ  disposed  of  same. 


Wife's  ohoseB 
in  action  be- 
longed to  huB- 
band  if  he 
reduced  tbem 
into  poMoa- 
sion. 


As  to  the  nature  and  extent  of  the  husband's  interest 
in  and  power  over  the  wife's  choses  in  action,  the  old 
common  law  (apart  from  statute)  said,  that  marriage 
was  only  a  qualified  gift  to  the  husband  of  the  wife's 
choses  in  action,  viz.,  a  gift  to  him  only  upon  condi- 
tion that  or  if  he  reduced  them  into  possession  during 
(in  effect)  his  life,  so  that  if  he  died  before  his  wife,  and 
without  having  reduced  such  property  into  possession, 
she,  and  not  his  personal  representatives,  would  have 
been  entitled  to  the  property.  This  reduction  into 
possession  was  (so  far  as  regarded  the  pure  personal 
estate  of  the  wife)  a  necessary  and  indispensable  pre- 
liminary to  the  husband's  either  having  in  himself 
or  being  able  to  convey  to  another  any  assured  right 
of  property  in  respect  of  such  personal  estate;  al- 
though, as  regarded  the  chattels  real  of  the  wife,  a 
previous  reduction  thereof  into  his  possession  was  not 
a  necessary  preliminary  to  the  husband's  power  of 
disposition  over  them  (w). 


Wife  surviving  In  accordaucc  with  these  principles,  in  Purdew  v. 
took  her  Jcuikson  (x),  whcrc  a  husband  and  wife,  by  deed  executed 
ilJtwresto  wSch  ^^  ^^^^>  purported  to  assign  to  a  purchaser  for  valu- 
he  had  not      able  Consideration  a  fund  in  which  the  wife  had  a  vested 

reduced  into 

powession.        — — 

(v)  Pott,  p.  386. 

(w)  Purdew  v.  Jachon,  I  Rasa.  66 ;  Donne  v.  ffart,  2  Russ.  9t  My. 
363;  DubetUy  v.  Day,  16  Beav.  33 ;  and  see  pp.  340,  341,  aupra. 
(oc)  I  Ruas.  I. 
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estate  in  remainder,  expectant  on  the  death  of  a  tenant 
for  life,  and  both  the  wife  and  the  tenant  for  life  out- 
lived the  husband,  it  was  decided  that  the  wife  was 
entitled  by  right  of  survivorship,  and  notwithstanding 
her  concurrence  in  the  assignment  to  claim  the  whole 
of  her  share  of  the  fund  against  such  particular  assignee 
for  valuable  consideration.   ''  I  still  continue  of  opinion," 
said  the  Master  of  the  Bolls,  "  that  all  assignments  Assignee  couM 
made  by  the  husband. of  the  wife's  outstanding  personal  Jhan  tbeTus- 
chattels,  which  are  not  or  cannot  be  then  reduced  into  b«nd  ^^  to 
possession,   .    .   .   pass  only  the  interest  which  the^^** 
husband  has,  subject  to  the  wife's  legal  right  by  sur- 
vivorship "  (y). 

It  was  further  decided  before  the  passing  of  Malins's  Court  had 
Act,  20  &  21  Vict,  c.  57,  with  regard  to  the  wife's  J2kJ^7f^V'' 
reversionary  interests,  that  the  court  had  not  even  the  consent  to 

,  .  .  part  with  her 

power  of  taking  the  wife  s  consent  to  part  with  them.  reTersionarj 
"  If  the  wife  by  her  consent  could  pass  a  remainder  or  ^^*®'®"*- 
reversion  in  personal  property  to  the  husband,  she 
would  part  not  only  with  a  future  possible  equity,  but 
with  her  chance  of  possessing  the  whole  property  by 
surviving  her  husband ;  and  to  give' this  effect  to  her 
consent  would  make  it  analogous  to  a  fine  at  law  with 
respect  to  real  estate,  a  principle  always  disclaimed  in 
a  court  of  equity.  A  court  of  equity  interferes  to  pro- 
tect the  property  of  the  wife  against  the  legal  rights 
of  the  husband,  and  will  never  lend  itself  as  an  instru- 
ment to  enable  the  husband  to  acquire  a  right  in  the 
wife's  personal  property  which  he  can  by  no  means 
acquire  at  law  "  («). 

It  was  held  that  a  claim  by  the  wife  for  a  settle-  She  had  no 
ment  out  of  her  reversionary  interest  in  property,  so  reveMionR*ry^ 
long  as  it  continued  reversionary,  could  not  be  sup-  J^*®"**  "^ 

sionary. 

(y)  Elliott  ▼.  Corddlf  $  Mad.  149 ;  Stanton  v.  ffall,  2  Russ.  &  My. 
175,  182 ;  JU  Jh^y'B  TnuU,  28  Bear.  386. 
(«)  Piehaird  t.  Boberti,  3  Mad.  386  ;  Purdew  v.  Jackton,  i  Riiss.  56. 
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ported,  on  the  ground  that  a  court  of  equity  only 
dealt  with  interests  in  possession,  and  that  it  was  not 
until  the  property  came  to  be  distributed  that  in 
ordinary  cases  the  court  enforced  obligations  attaching 
upon  the  property  otherwise  than  by  contract  The 
wife's  right  to  a  settlement  out  of  that  property  which 
the  husband  at  law  would,  if  he  could,  take  possession 
of  in  her  right,  was  an  obligation  which  a  court  of 
equity  fastened  not  upon  the  property,  but  upon  the 
right  to  receive  it ;  in  fine,  the  wife*8  equity  arose  upon 
'he  husband^ 8  legal  right  to  present  possession  ;  and  that, 
of  course,  could  only  apply  when  the  remainder  or  re- 
version had  ceased  to  be  such,  and  the  property  had 
fallen  into  possession  (a),  or  but  for  the  pendency  of  an 
administration  action  would  have  been  in  possession  (b). 
Or,  in  the  language  of  this  present  book,  there  was  no 
danger  of  the  husband  getting  at  snch  property,  and 
therefore  no  foundation  for  an  equity  to  a  settlement 
out  of  it,  so  long  as  it  was  in  its  reversionary  condition. 


MalinB*!  Act, 
2o  &  21  Viot., 
c.  57. 

xtivM  covert  9 
interests  in 
personalty, — 
(a.)  Being  in 
reyeraon. 


(6.)  Being  in 
posseation. 


By  Malins's  Act  (c)  every  married  woman  might, 
with  the  concurrence  of  her  husband,  by  deed  acknow- 
ledged in  the  manner  required  by  the  Fines  and 
Eecoveries  Act  (d),  dispose  of  every  future  or  rever^ 
sionary  interest,  vested  or  contingent,  belonging  to 
such  married  woman,  or  her  husband  in  her  right,  in 
any  personal  estate  to  which  she  was  entitled  under 
any  instrument  (except  her  own  marriage  settlement), 
made  after  the  ^ist  December  1857;  she  might  also 
release  or  extinguish  any  power  in  regard  to  any  such 
personal  estate,  and  also  release  and  extinguish  her 
equity  to  a  settlement  out  of  her  personal  property  in 
possession  under  any  such  instrument  as  aforesaid. 
But  nothing  therein  contained  was  to  extend  to  any 


(a)  Oibom  v.  Morgan^  9  Hare,  434. 

<  h)  Bobinson  ▼.  Mofdruon,  W.  N.  1879,  p.  100. 

(c)  20  ft  21  Vict.,  c.  57. 

(d)  3&4WUI.  IV.,c.73. 
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reversionary  interest  to  which  she  should  hecome 
entitled  under  any  instrument  by  which  she  was 
restrained  from  alienating  or  affecting  the  sama  And 
the  powers  of  disposition  given  by  the  Act  to  a 
married  woman  were  not  to  enable  her  to  dispose  of 
any  interest  in  personal  estate  settled  on  her  by  any 
settlement  or  agreement  for  a  settlement  made  on  the 
occasion  of  her  own  marriage. 

If  the  wife  was  entitled  to  any  chose  in  action,  Ab  to  eases 
whether  legal  or  equitable,  of  a  reversionary  nature,  the  lot^— 
not  within  the  above-mentioned  Act,  the  effect  of  an  jp«™*ipn  of 

'  the  MBign- 

assignment    by   the    husband    was    different    under  ment. 
different  cu'cumstances.     For  putting  aside  the  Mar- 
ried Women's   Property  Acts   of   1870,    1874,  and 
1882,  it  is  certain,  firstly,  that  the  wife  by  herself 
could  not  assign,  for   by  the   act  of  marriage  she 
deprived  herself  of  all  power  so  to  do ;  and,  secondly, 
the  husband  could  only  assign  to  another  the  interest 
to  which  he  might   be   entitled   himself.     Suppose, 
therefore,  that  the  wife  was  entitled,  on  the  death  of  A., 
a  living  person,  to  a  mm  of  stock  standinff  in  the  rvame 
of  trtigteesj  and  that  her  husband  had  purported  to 
make  an  assignment  of  this  reversionary  interest  to  Three  possible 
B.,  a  purchaser ;  the  benefit  which  would  have  accrued  JhYilwigia?*^^ 
to  B.,  by  virtue  of  the  assignment  would  have  varied,  ment  might 
according  as  the  husband,  the  wife,  or  A,  the  tenant 
for  life,  died  first.     If  the  husband  died  first,  B.  lost  (i.)ifhu8- 
his  purchase,  for  the  wife  having  survived  her  husband,  fo^^reversion 
would,  on  the  death  of  A.,  have  been  entitled  to  the  '®"  ^^'.^"^1'^* 

,,.,,,  ,  ,         ,  .  ,  .       chaser  lost  his 

stock,  which  had  never  been  reduced  into  the  possession  purchase. 
of  her  husband,  or  of  B.,  his  assignee  (e).     If  A  died  (2.)  if  rerer- 
first,  B.  would  then  have  obtained  a  transfer  of  the  SJl^^onl  «ie 


stock,  if  the  trustees   had  chosen  to  transfer  it  ^o^^^***^ 
himT/),  and  if  the  wife  had  not  meanwhile  taken  purchaser ' 

^''  ^  took  it  sub- 

jeot  to  her 

equity. 

(e)  Purdew  ▼.  Jackion,  I  Ruas.  I  ;  ffonner  t.  Morton,  3  Russ.  65. 
(/)  Wheeler  v.  Caryl,  Amb.  121,  122  j  Mooty.  JtycauU,  Prec.  Ch.  22. 
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steps  to  enforce  her  equity  to  a  settlement  {g).     But 

if  the  trustees  had  refused  to  transfer  i^ithout  the 

direction   of  the  Court  of  Chancery,  or  if  the  wife 

had  insisted  upon  her  right,  B.  only  took  the  fund 

after  making  such  settlement  upon  her  as  the  court 

thought  fit.     If,  however,  the  wife  died  first,  then 

(3.)  If  wife      this  chose  in  action,  having  remained  unreduced  into 

then  the  re "    posscssiou,  would,  like  a  legal  chose  in  action  under 

pn«hLe"'"'  the  same  circumstances,  have  remained  part  of  the 

took  all.  wife's  personal  estate;  and  the  hushand,  on  taking 

out  administration  to  his  wife  (A),  would  have  been 

bound  by  his  previous  assignment;  and  B.  would  ac* 

cordingly,  in  this  single  event,  have  obtained  the  whole 

fund,  subject,  however,  to  the  wife's  debts,  if  any  (t). 


What 

amounted  to 
redaction  into 
poMesaion. 


Mere  assign- 
ment of  a 
reversion 
not  a  reduc- 
tion into  pos- 
session. 


Husband's 
transfer  of 
title-deeds, 
of  which  his 
wife  was 
equitable 
mortgagee, 
not  enough. 


The  question  as  to  what  amounted  to  a  reduction 
into  possession  by  the  husband  of  his  wife's  choses  in 
action  was  one  that  generally  depended  on  the  peculiar 
circumstances  of  each  casa  But  inJBbnwfty  v.  Lee  (/) 
it  was  held  that  a  mere  assignment  of  a  reversionary 
chose  in  action  by  the  husband  could  not  be  regarded 
either  as  an  actual  or  as  a  constructive  reduction 
into  possession  by  the  husband  {k).  It  was  also 
established,  that  whether  the  husband  died  in  the 
lifetime  of  the  person  having  a  prior  interest,  whereby 
the  chose  in  action  covid  not,  as  against  the  wife,  be 
reduced  into  possession,  or  whether  he  survived  and 
died  before  it  was  actually  reduced  into  possession,  the 
same  result  followed — ^the  chose  in  action  survived  to 
the  wife  (/).  It  was  also  held  that  the  transfer  by  a 
husband  of  title-deeds,  of  which  lus  wife  was  equitable 
mortgagee,  to  secure  a  debt  of  his  own,  was  not  a 


{g)  Oreedy  v.  Lavender ^  13  Beay.  62. 

(A)  I  Bright's  H.  ft  W.  41  ;  BetU  v.  Kimpton,  2  B.  ft  Ad.  273. 
(»)  29  Car.  II.,  0.  3,  B.  25 ;  Wms.  Pers.  Prop.  396. 
(i)  2  Mad.  16. 

\k)  Lt  Voiteur  ▼.  ScratUm,  14  Sim.  116. 

(0  EUUon  V.  SUifin,  13  Sim.  309  ;  but  see  Widgery  t.  Tepper,  L.  R. 
5  Ch.  Div.  516. 


MARBIED  WOMEN.  389 

reduction  into  possession,  so  as  to  defeat  the  wife's 
right  of  survivorship  (m).  On  the  other  hand,  the  test 
of  reduction  into  possession  of  a  sum  of  money  was, 
in  a  recent  case,  declared  to  be  the  right  of  the  hus- 

Xband  to  maintain  an  action  at  law  for  the  amount,  as 
money  had  and  received  to  his  use  (n) ;  and  therefore.  Order  of  court 
where  the  income  of  a  married  woman's  life-estate  had  iucomol^  a 
been  ordered  to  be  received,  and  applied  by  a  receiver  receiver's 
in  a  suit  in  payment  of  her  husband's  incumbrances,  reduction  into 
it  was  held  that  arrears  of  income  in  the  receiver's  p^""®"*°'^- 
hands,  which  had  not  been  paid  as  directed,  were 
nevertheless,  by  the  effect  of  the  order,  reduced  into 
possession,  so  as  to  disentitle  the  wife  surviving  to 
such  arrears,  because  the  receiver  was  to  be  deemed 
in  the  nature  of  an  agent  for  the  person  entitled  by 
virtue  of  the  order  for  appropriation  {0),      And  of 
course,  payment  to  an  agent  of  the  husband  was  a 
reduction  into  possession  to  the  extent  of  that  pay- 
ment (p). 


It  has  been  already  observed  that  the  wife's  equity.  Settlement, 
at  lejist  in  cases  where  she  took  an  absolute  interest,  ]^^^  been '*' 
was  not  for  herself  only,  but  for  herself  and  her  chil-  ^^^^ij^en  • 
dren,  there  being  no  instance  where  the  settlement  though  Bhe 
was  not  made  in  favour  of  the  children  at  the  same  wifved  it!* 
time;  and   though  the  wife  might  have  waived   or p"?^'jj'^^** 
abandoned  her  equity,  and  thus  have  prevented  her  ©iiildren, 
children  obtaining  any  benefit  from  it,  yet   if   she 
claimed  it  for  herself,  the  court  required  the  benefit 
to  be  extended  to  her  children;  her  equity  and  the 
equity  of  the  children  were  treated  as  one  equity,  to 


(m)  MUchdmort  v.  Mudge,  2  Gift.  183. 

(n)  Aiiehiton  v.  Dixon^  L.  R.  10  Eq.  589 ;  and  see  WdUoiton  v. 
Berkdeif,  L.  R.  2  Ch.  Div.  £13,  where  husband  and  wife  died  oontem- 
poraneously  ;  and  In  re  Baiber,  Dardier  v.  Chupmant  1 1  Ch.  Div.  442. 

(o)  Tidd  V.  Litter,  2  W.  R.  184. 

(p)  In  re  Barber,  Da/rdier  v.  diapman,  W.  N.  1879,  86. 
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When  the 
right  of  obil- 
dren  became 
indefeaaible. 


(o. )  Where 
wife  lived,— 
upon  complete 
execution  of 
aettlement. 


{b,)  "Where 
wife  died, — 
upon  decree 
made  and  not 


be  enforced  or  not  at  her  •option  (q).  In  no  case 
were  the  children  permitted  to  assert  an  independent 
equity ;  for  in  all  cases  the  equity  of  the  wife  was 
personal,  and  the  court  acknowledged  no  original  title 
in  the  children,  who  could  claim  only  that  provision 
which  the  wife  thought  fit  to  secure  for  herself  and 
them;  and  if  the  wife  consented  that  the  husband 
should  receive  the  whole  property,  the  children  were 
deprived  of  all  provision  out  of  it. 

The  inquiry  therefore  arose, — what  was  suflScient 
to  create  a  title  in  the  children  ?  Before  the  property 
was  impressed  with  a  trust  in  her  favour,  it  was  neces- 
sary that  some  action  should  have  been  taken  by  the 
wife.  What  action  was  necessary  upon  her  part  to 
raise  such  a  trust,  or  rather,  how  far  that  action  must 
have  been  carried  in  order  to  raise  the  trust,  was  the 
question.  If  the  property  was  in  the  hands  of  trustees, 
it  was  not  enough  that  she  should  have  given  them 
notice,  in  however  formal  and  regular  a  manner,  that 
she  demanded  a  settlement ;  for  notwithstanding  any 
such  notice,  the  trustees  might  with  impunity  have 
handed  over  the  property  to  the  husband.  Also,  even 
if  she  had  commenced  an  action,  and  had  not  carried 
her  action  far  enough  to  establish  the  trust  for  herself 
and  her  children,  she  might,  at  any  time  before  the 
settlement  was  completed,  have  waived  and  defeated 
it,  not  only  as  to  her  own  interests,  but  also  as  to 
the  interests  of  her  children  (r).  Now  the  follow- 
ing points  with  reference  to  this  doctrine  were  well 
established : — 

I.  That  if  the  wife  died  before  the  bill  was  filed, 
giving  to  the  court  a  jurisdiction  or  dominion  over  the 
fund,  the  children  had  no  right  to  require  a  settle- 
ment (s). 


{q)  De  la  Oarde  v.  Lemprierej  6  Beav.  344. 
(r)  Wallace  v.  Atddjo,  2  Drew.  &  Sm.  222. 
(«)  Scriven  y.  TapUy,  2  Eden,  337. 
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2.  That  if  the  wife  died,  even  after  she  had  filed  a  if  wife  died 
bill  for  a  settlement,  but  before  decree,  her  children  children  bad  * 
could  not  sustain  a  bill  to  have  a  settlement  made  on  ^^  ^^^' 
them  (t), 

3.  That  if  a  decree  or  order  had  been  made  by  the  Right  of  ohii- 
court,  referring  it  to  the  Master,  under  the  old  practice,  husWdlroM 
or  to  a  Judge  in  Chambers,  under  the  new  practice,  to  ^^  decree, 
approve  a  proper  settlement,  and  the  wife  died  before 
anything  further  was  done,  the  children  were  entitled 

to  the  benefit  of  that  decree  or  order,  and  might  file  a 
bill  to  enforce  such  settlement,  as  the  wife,  if  still 
living,  would  have  been  entitled  to  (u), 

4.  The  children's  right  to  have  a  settlement  exe-  Bight  of  chil- 
cuted  after  the  death  of  their  mother,  who  had  claimed  arieeoutof 
her  equity  to  a  settlement,  also  arose  where  there  was  ^^^JJ*^  ^^^ 
djinag-ibe^arrjage  a  contract  by  the  father,  indepen- 

dently  of  judicial  decree,  to  make  a  settlement  of  hiJ^ 
wife's  property  (v).  Yet,  after  such  a  contract,  just  as 
after  judicial  decree,  the  wife,  if  living,  might,  at  any 
time  before  the  execution  of  the  settlement,  have  waived 
her  equity,  and  altogether  defeated  her  children  (w). 
In  the  words  of  Wigram,  V.C.  (x),  "  There  may  be  a 
case  in  which  the  wife  is  not  absolutely  bound,  but  in 
which,  as  against  the  husband,  the  children  are  entitled 
to  the  benefit  of  the  mother's  equity.  If  the  husband 
is  bound,  the  children  are  certainly  entitled." 


(0  De  la  Oarde  ▼.  Lempriert,  6  Beav.  344  5  Lloyd  v.  Mason,  5  Hare, 
149;  JUoydY.  WiUiams,  i  Mad.  450.  Aud  consider  effect  of  fVe^miZd 
▼.  Chapman,  L.  R.  I  Ch.  Div.  563 ;  Bvrton  t.  Stwyeon,  L.  R.  2  Ch. 
Div.  318. 

(tt)  WaUaee  ▼.  Avldjc,  2  Drew,  ft  Sm.  223  ;  Murray  r.  Slibankt  I  L. 
C.  431  ;  and  see  Judicature  Acta,  1873-75,  Order  L.,  Hule  i. 

(»)  JUoyd  ▼.  Williams,  t  Mad.  450 ;  J>e  la  Oarde  ▼.  Lempriere,  6 
Beay.  344 ;  WaUace  t.  Avldjo,  2  Drew.  &  Sm.  216  ;  and  I  De  G.  Jo.  ft 
Sm.  643. 

{w)  Murray  V,  Elibank,  i  L.  C.  479  ;  Maeatday  ▼.  Philips,  4  Ves.  15  ; 
Baldwin  v.  Baldwin,  5  De  O.  ft  Sm.  319. 

(x)  Uoyd  V.  Mason,  5  Ha.  153. 
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But  of  course  a  married  woman,  being,  and  so  long 
as  she  was,  an  infant,  could  not  have  waived  her 
equity  (y). 

What  would  The  wife's  right  to  a  settlement,  besides  being  volun- 
rig^^ioT  tarily  waived  by  her,  might  also  have  been  defeated 
settlement,      adversely  to  her  by  various  causes,  viz. : — 


(I.)  By  hug. 
hand*8  receipt 
of  the  fund. 


I.  By  the  receipt  by  the  husband  or  his  assignees 
of  the  fund  (z). 


(2.)  Where  the 
dehtft  of  wife, 
or  even  of 
huflhand,  ex- 
ceeded the 
fund. 


2.  Where  the  debts  of  the  wife,  contracted  before 
marriage,  for  which  her  husband  became  liable,  ex- 
ceeded in  amount  the  fund  to  which  he  became  entitled 
in  her  right  (a) ;  and  similarly  where  the  husband's 
debts  to  the  estate  out  of  which  the  wife's  interest 
arose  exceeded  the  amount  of  such  interest  (b). 


(3)  By  an 

adequate 

settlement. 


3.  Where  an  adequate  settlement  had  been  made 
upon  her  (c) ;  but  not  by  an  inadequate  settlement, 
unless  her  right  to  a  further  settlement  had  been 
barred  by  an  express  stipulation  before  marriage  (d). 


(4.)  By  her 
adultery,  un- 
less husband 
also  living  in 
adultery. 


4.  Where  she  was  living  in  adultery  apart  from  her 
husband  (e) ;  but  even  then  her  husband  would  not, 
it  seems,  while  he  did  not  mairUain  her,  have  been  en- 
titled to  receive  the  whole  of  her  property  (/).  But 
where  both  husband  and  wife  were  living  in  adultery. 


(y)  Shipwoff  V.  Ball,  16  Ch.  Div.  376. 

(z)  Murray  v.  Mibank,  I  L.  0.  471. 

(a)  Bonner  v.  Bonner,  17  Bear.  86;  BamardY,  Ford,  L.  R.  4  Ch. 
App.  247. 

(6)  Osbom  V.  Morgan,  9  Ha.  432  ;  KnigJU  ▼.  Knighi,  L.  R.  18  £q. 
487  ;   Ward  v.  Ward,  14  Ch.  Div.  506. 

(c)  In  re  Enkine's  Trusts,  i  K.  &  J.  302 ;  Spicer  v.  Spicer,  24  Beav, 
365  ;  Oiaeometti  v.  Prodgerg,  L.  R.  14  Eq.  253  ;  8  Ch.  App.  338. 

(d)  Salwey  v.  Salwey,  Amb.  692  ;  Oarforth  v.  Bradley,  2  Ves.  Sr.  675. 

(e)  Carr  v.  Eattabrodke,  4  Yea.  146 ;  Inrt  LewMs  Trust,  20  Beav. 
378. 

(/)  Ball  y.  Montgomery,  2  Vea.  Jr.  191. 
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it  was  held  that  the  wife  might  claim  a  settlement, 
upon  the  principle  of  setting  off  the  one  wrong  against 
the  other,  whereby  the  wife  was  again  chaste  (g), 

5.  By  her  fraudulent  suppression  of  the  fact  of  her  (5)  By  her 
coverture.  Thus,  where  a  woman,  by  a  document  pur-  "**  * 
porting  to  bear  date  before,  but  in  reality  signed  after, 
her  marriage,  affected  to  assign  certain  property  to  her 
husband  which  he  afterwards  sold,  it  was  held  that, 
though  there  was  evidence  of  coercion  on  the  part  of 
the  husband,  yet  by  her  concurrence  in  his  fraud  she 
had  precluded  herself  from  claiming  her  equity  to  a 
settlement  as  against  tJie  purchaser  (A). 

When  the  husband  was  solvent,  the  amount  to  be  Amount  of 
settled  upon  the  wife  and  children  was  a  matter  which  ■©ttiement. 
depended  generally  on  the  arrangement  between  the 
husband  and  wife,  and  if  the  husband,  being  solvent,  (a.)  When 
refused  to  make  a  settlement  upon  his  wife,  the  court  goiy^n^f  ^^ 
would  not,  because  it  could  not,  so  long  as  he  supported 
her,  prevent  his  taking  the  produce  or  interest  of  her 
property,  but  the  court  would  in  such  a  case  retain  the 
capital,  so  as  to  give  the  wife  a  chance  of  taking  it  by 
survivorship  (i) ;  and,  of  course,  if  the  husband  sur- 
vived, he  might  insist  upon  the  court  paying  out  the 
entire  capital  to  himself.     The  question  as  to  what 
amount  should  be  settled  upon  the  wife  arose  most 
frequently  when  the  husband  had  become  bankrupt 
No  general  rule   was   laid  down.     It  was  a  matter  (6.)  when 
purely  within  the  discretion  of  the  court,  to  be  deter-  SjJjSJentT" 
mined  according  to  the  circumstances  and  merits  of  the 
case  (/).     The  court  took  into  consideration  whether 
the  wife  had  acquired  any  benefit  out  of  the  property 

iff)  Chreedy  v.  Lavender,  13  Beav.  62. 

{k)  In  rt  IauHCm  TtvmU,  L.  R.  4  Ch.  App.  591. 

(•)  SUitdi  V.  ThoringUm,  2  Ves.  Sr.  561 ;  Ateheton  y.  AteKaon,  it 
Beay.  485. 

(i)  Carter  y.  TaggaH^  i  De  G,  M.  &  O.  289 ;  Avbrey  v.  -Broim,  4 
W.  R.  425. 
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Settlement  to  property  which  the  husband  could  not  touch,  with- 
on  trustee*  ^^^  ^^^  ^^  ^^  the  court,  and  the  trustees  could  not 
'  art'wUh^the  P^^  ^^  without  the  husband  making  a  settlement ;  and 
wife's  pro-  if  the  husbaud  agreed  to  settle  it,  and  did  that  which 
gooZ'  "**  the  court  would  have  decreed,  it  is  a  good  settlement 
against  creditors  (y). 


Section  IV. — Settlements  in  Derogation  of 
Marital  Eights. 

Wifemxist  It  having  been  a  general  rule  of  law  that  a  husband 

committed  a  became  entitled  to  the  property  of  his  wife  on  mar- 
imlritid'rirfrt.  ^^^^>  ^^y  alienation  of  property  by  her  in  fraudulent 
derogation  of  the  marital  rights  would  in  equity  have 
been  deemed  null  and  void.  In  Strathmore  v.  Bowes 
{z),  Lord  Thurlow  thus  stated  the  rule : — "  A  convey- 
ance by  a  wife,  whatsoever  may  be  the  circumstances, 
and  even  the  moment  before  the  marriage,  is  primd 
facie  good,  and  becomes  bad  only  upon  the  imputation 
of  fraud.  If  a  woman,  during  the  course  of  a  treaty 
of  marriage  with  her,  makes,  without  notice  to  the 
intended  husband,  a  conveyance  of  any  part  of  her 
property,  I  should  set  it  aside,  though  good  primd 
facie,  because  affected  with  that  fraud." 

The  cases  decided  on  this  subject  support  the  follow- 
ing conclusions : — 

If  during  a  I.  If  a  womau  entitled  to  property  entered  into  a 

ri^e^ahe™"'  treaty  for  marriage,  and  during  the  treaty  represerUed 
aliened  t«<A-  to  Jier  intended  husband  that  she  was  so  entitled ;  that 
knowUdge  upou  the  marriage  he  would  become  entitled  jure 
whwhgiaehad  ^'wi^i /  a^d  If  during  the  same  treaty  she  CLANDES- 
hSrse^  en^      TiNELY  couveycd  away  the  same  property  to  a  volun- 

titled,  it  wai     

fraudulent.  ^^^  Wheeler  v.  Car^  Arab.  121,  122;  Minn-y,  ByecwUt,  Prec  Ch. 

22  ;  In  re  Wray*M  TruaU,  16  Jur.  XI 26. 
(?)  I  L.  C.  446. 
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teer  (a),  or  settled  the  property  upon  herself  in  such 
a  manuer  as  to  defeat  the  marital  right,  and  the  coTiceai- 
rnerU  continued  until  the  marriage  tookploM^  there  could 
be  no  doubt  but  that  a  fraud  was  practised  in  such  a 
case  on  the  husband,  and  he  was  entitled  to  relief  (i). 

2.  And  not  only  was  this  principle  applicable  where  Same  prin. 
the  husband  knew  of  the  existence  of  her  property,  Si^io^FL  did 
but  it  was  extended  much  furthw:  for  in  Goddard^^\!^^^^^^ 

'  to  be  pos- 

v.  Stwv)  (c),  a  woman  ten  months  before  marriage,  but  sesied  of  such 
after  the  commencement  of  that  intimate  acquaintance  ^^^  ^' 
with  her  future  husband  which  ripened  into  marriage, 
made  a  settlement  of  a  sum  of  money  which  he  did  not 
know  her  even  to  be  possessed  of.  The  marriage  took 
place,  she  concealing  from  him  both  her  right  to  the 
money  and  the  existence  of  the  settlement  Ten  years 
after,  on  her  death,  it  was  held,  on  a  bill  filed  by  the 
husband,  that  the  settlement  was  void,  as  a  fraud  upon 
his  marital  rights  (d), 

3.  But  when  a  woman  about  to  marry  sold  orNotfraudu- 
conveyed  to  a  purchaser  for  valuable  consideration,  p*urcha«er'for 
without  notice  of  any  intended  derogation  of  the  mari-  ^■^^4^00**'* 
tal  right,  the  sale  or  conveyance  was  held  good  (e).  without 

It  was  uncertain,  however,  whether  if  the  purchaser 
for  value  had  notice,  the  sale  or  conveyance  would 
have  stood  as  against  the  husband  (/). 

4.  It  would   seem  that  a  clandestine   settlement  Void,  e>ren 

J       ,  J  •  r  ■ .  .  *  though  men- 

made  by   a  woman  pending    her  marnage,  even  iftorious,  if 

meritorious  in  its  nature,  as  on  the  children  of  a  "•*'"*• 

former  marriage,  or  on  her  illegitimate  children,  would 


(a)  Lance  v.  Norman,  2  Ch.  Rep.  79. 
(h)  England  v.  D&wneM,  2  Beav.  528. 
(e)   I  Rum.  485. 

(d)  Down*  V.  Jennings  32  Bear.  290 ;  Ta}^  ▼.  Pugh,  i  Hare,  608. 
(t)  Blanehet  v.  Foiter,  2  Vee.  Sr.  264  ;  Lewdlin  y.  OobMdt  i  Sm.  & 
Oiff.  376. 
(/)  Jbid. 
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also  have  been  set   aside  as  a  fraud  on  the  hus- 
band (g). 


Marriage  with       5.  If  the  intended  husband  was  acquainted  before 
MuTement      ^is  marriage  with  the  fact  of  an  assignment  of  property 
bound  hiu-      made  by  his  intended  wife,   and   nevertheless    still 
thought  fit  to  marry  her,  he  was  bound  by  it  (A). . 


band. 


with  Aifn. 


A  husband  6.  In  all  the  cases  it  was  held  that  the  settle- 

Mid^a  con"*  ^ciit  to  be  invalidated  must  have  been  made  without 
mad^^  end^*^  the  husbaud's  knowledge,  during  the  course  of  the  treaty 
the jnamage  for  marriage  with  fflM ;  and  accordingly  a  settlement 
made  by  a  widow  upon  herself  and  the  children  of  a 
former  marriage  was .  not  fraudulent,  because  it  was 
proved  that  the  person  she  afterwards  married  was  not 
at  the  time  of  the  settlement  ''her  then  intended 
husband  "  (t).  And  in  Strathmore  (Countess)  v.  Boioes 
(y),  the  plaintiff,  pending  a  treaty  of  marriage  with  A., 
made  a  settlement  of  her  property  with  his  (A.'s) 
approbation ;  a  few  days  after,  B.  gained  her  affections, 
and  she  threw  over  A.,  and  married  B.,  who  had  no 
notice  of  the  settlement.  It  was,  however,  held  good 
against  B.,  as  it  could  be  no  fraud  on  him,  his  brief 
period  of  courtship  not  having  commenced  at  date. 


If  he  had  7.  Where  the  husband  had  before  marriage  seduced 

before  mar^  his  wife,  and  thus  rendered  retirement  from  the  mar- 
veyiuDce  was**  ^^^8®  ^^  ^^^  P^^  extremely  inconvenient,  a  settlement 
good  a»  of  her  property  made  by  the  female  before  the  mar- 

riage,   although  without    her   husband's    knowledge, 
would  have  been  supported  (A). 


against  him. 


Under  the  Married  Women's  Property  Act,  1882, 


(g)  Taylor  v.  Pugh,  i  Hare,  608. 

(A)  St.  Oeorge  v.  Wake,  I  My.  &  K.  610  ;  Wrigley  v.  SwUnton,  3  De 
G.  k  Sm.  458 ;  Slocombe  v.  QlvJth,  2  Bro.  C.  C.  545  ;  but  tee  NeUon 
V.  Stocher,  4  De  G.  &  Jo.  458. 

(i)  England  v.  Downs,  2  Beav.  531.  '    {J)  I  L.  C.  446. 

(k)  Taylor  v.  Pugh,  I  Hare,  608. 
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above    expounded,   it   is   difficult    to    see   how   any  Married 
conveyance  by  a  woman  about  to  marry  can  now  be  ^^y  aA,^'^^ 
considered  fraudulent,  whether  it  be  secret  and  volun-  ^?^^^^^ 
tary  or  not,  scil.  as  against  her  husband,  for  under  frauds 
that  Act  he  has  now  no  prospective  or  inchoate  orJ^JJJf* 
other  right  whatever  to  his  wife's  property,  and  there- 
fore, however  gross  the  fraud  upon  him,  it  would  not 
be  a  fraud  producing  any  damage  (unless  under  some 
very  exceptional  circumstances),  and,  of  course,  fraud 
without  damage  is  not  any  ground  of  action  either  at 
law  or  in  equity. 


(     400     ) 


CHAPTER  XXII. 


INFANTS. 


Gnardiani.      ITpon  the  question,  who  may  be  the  guardians  (a)  of 
an  infant, — 


Father. 
Mother. 


I.  The  father  is  the  guardian  by  nature  and  nurture 

of  his  children  during  their  infancy  (6).     But  by  the 

^  statute  36  Vict,  c.  12,  the  court  may  grant  the  custody 

of  infants  under  the  age  of  sixteen  years  to  the  mother, 

where  thai  is  for  the  beneJU  of  the  infant. 


.TestamoDiary 
gaardinn. 


is 


2.  By  the  statute  1 2  Car.  II.,  c.  24,  the  father,  even 
though  a  minor,  may  b^jdeed,  and  if  n^a  minor,  may 
by  deed  or  will,  appoint  a  guardian  for  his  legitimate 
children;  aid  guardians  so  appointed  are  usually  called 
testamentary  guardians  (c),  and  such  testamentary 
guardians  are  trustees,  and  the  Statute  of  Limitations 
is  inapplicable  to  accounts  as  between  them  and  their 
ward  (d). 


Gaardian 
appointed  by 
stranger 
standing 
in  loco 
fyareniit. 


3.  The  father  may  waive  his  natural  rights  of 
guardianship  in  favour  of  a  stranger,  whom  he  has 
permitted  to  put  himself  in  loco  parentis  towards  his 
child.  Where,  therefore,  under  these  circumstances, 
the  stranger  has  provided  for  the  maintenance  and 
education  of  the  child,  and  has  appointed  guardians, 
the  father  will  be  restrained  in  equity  from  asserting 


(a)  For  the  various  kinds  of  guardians,  ancient  and  modem,   see 
Brown's  Dictionary,  title  Ouardian. 

(b)  WeUetley  ▼.  Beaufort,  2  Russ.  21. 

(c)  I  Vict.,  c.  26.  (d)  Maihew  v.  Briu,  14  BeaT.  341. 
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his  parental  rights  to  the  prejudice  of  his  child^s  fidv/re 
interests  (e), 

4.  The  court  may  appoint  a  guardian.     The  origin  Guardiim 
of  the  jurisdiction  in  Chancery  to  appoint  a  guardian  JSErtT       ^ 
over  infants  is  to  be  found  in  the  prerogative  of  the 
Crown,  which  is  under  a  general  duty  as  parens  patrice,  Jumdiotion,— 
and  has  a  corresponding  power,  to  protect  those  who  ori^lSTot*^ 
have  no  other  lawful  protector  (/) ;  and  the  jurisdic- 
tion is  exercised  in  Chancery,  as  a  branch  of  the 
general  jurisdiction  originally  confided  in  and  delegated 
to  that  court,  this  jurisdiction  not  belonging  to  the 
Lord  Chancellor  alone,  as  holder  of  the  Great  Seal  and 
Keeper  of  the  Eoyal  conscience,  but  being  also  exercis- 
able by  the  Master  of  the  Eolls ;  and  an  appeal  lies 
to   the   House   of  Lords  from   the   decision   of  the 
Chancery,  and  not  (as  in  the  case  of  lunatics)  to  the 
Privy  Council 

If  an  action  is  commenced  relative  to  an  infant's  i»«f*nt  be- 
estate  or  person,  the  infant,  whether  plaintiff  or  defen-  of  "court  when 
dant,  and  even  during  the  life  of  its  father  or  of  its  ^liyj^^  Lis 
testamentary  guardian,  immediately  thereupon  becomes  estate; 
a  ward  of  court  (g);  and  even  where  an  order  for 
maintenance  has  been  made  on  summons  at  Chambers,  Or  &n  order 
the  infant  thereby  becomes  a  ward  of  court  (h) ;  and  ^•'^*i»<>^* 
so  also  upon  an  order  being  made  on  petition  under 
the  Custody  of  Infants  Act,  1873  (i).    But  in  all  these  infant  must 
cases  the  infant  must  (as  an  almost  invariable  rule)  Ihliw^vt^^ 
have  or  be  entitled  to  some  property  before  he  can  be  ™^uri5ict?on 
made  a  ward  of  court    "  It  is  not,  however,"  as  observed  usefuUy, 

(e)  P<noel  v.  Cleaver,  2  Bro.  G.  C.  499 ;  Andrewt  v.  SaU,  L.  B.  8 
Cb.  622.     But  see  In  re  Agar-EUu,  lo  Ch.  Div.  49. 

{f)De  MarmeviUe  v.  De  MaTmevUle,  10  Ves.  63 ;  and  see  7n  re  John- 
ton's  Infants,  8  Gh.  Div.  I. 

{g)  Butler  y.  Freeman,  Amb.  303  ;  De  Pereda  v.  Dt  Mancka,  19  Ch. 
Div.  451. 

{h)  In  re  Oraham,  L.  R.  10  £q.  530  ;  In  re  ffodge*$  Settlement,  3  K. 
&  J.  213. 

(»)  36  &  37  Vict.,  c  12  ;  see  7n  re  Taylor,  L.  R.  4  Gh.  Div.  157. 

2  0 


402 


THE  ORIGINALLY  EXCLUSIVE  JURISDICTION. 


by  Lord  Eldon,  "  from  any  want  of  jurisdiction  in  the 
court  that  it  does  not  act  where  the  infant  has  no  pro- 
perty, but  from  a  want  of  the  means  to  exercise  its 
jurisdiction,  because  the  court  cannot  take  on  itself  the 
maintenance  of  all  the  children  in  the  kingdom.  It 
can  exercise  this  jurisdiction  usefully  and  practically 
only  where  it  has  the  means  of  doing  so — that  is  to 
say,  by  its  having  the  means  of  applying  property  for 
the  use  and  maintenance  of  the  infant  (j). 


JuriBdiction 

over 

guardians. 


When  father 
loses  his 
guardianship. 


In  general,  parents  are  intrusted  with  the  custody 
and  education  of  their  children,  on  the  natural  presump* 
tion  that  the  children  will  by  their  parents  be  properly 
treated,  and  that  due  care  will  be  taken  of  their  educa- 
tion, morals,  and  religion ;  but  if  the  court  has  reason- 
able grounds  for  believing  that  the  children  would  not 
be  properly  treated,  it "  would  interfere  even  with  par- 
ents, upon  the  principle  that  preventing  justice  is  prefer- 
able to  punishing  injustice  "  (A).  But  the  court  requires 
a  strong  case  to  be  made  out  before  it  wiU  interfere 
with  a  father's  guardianship.  Accordingly,  where  the 
father  is  insolvent  (Z),  or  his  character  and  conduct  are 
such  as  are  likely  to  contaminate  the  morals  of  his 
children  (m),  or  where  he  is  endangering  their  property 
or  neglecting  their  education  (n),  or  is  guilty  of  ill- 
treatment  and  cruelty  to  them  (o),  it  ia  not  a  matter  of 
course  to  take  the  father's  guardianship  away,  but  if  the 
danger  to  the  children  is  proximate  and  serious,  then 
the  custody  of  the  children  will  be  committed  to  a 
person  to  act  as  guardian  (p). 


The  guardian  will  be  allowed  to  regulate  the  mode 


( j)  WdUdey  ▼.  Beaufort,  2  Ruse.  21 ;  and  see  In  re  Spence,  2  Phil.  247. 

(*)  Wellesley  v.  BeaufoH,  2  Ruse.  21 ;  InreBetant,  1 1  Ch.  Div,  508. 

(0  Kiffin  V.  Kifin,  i  P.  W.  705. 

(m)  Shelley  v.  Westbrooke,  Jac.  266  n, 

(n)  Crueze  ▼.  Hunter,  2  Coz.  242. 

(0)  Whitfield  V.  iToZe^r,  12  Ves.  492. 

(p)  Ex  parte  MourUford^  15  Yes.  445  ;  36  Vict.,  c.  12. 
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of,  and  to  select  the  place  for,  the  education  of  his  Guardian 
ward,  whose  obedience  will  be  enforced  by  the  court  (q).  Jjfd*pkeo*of 
And  the  court  will  aid  guardians  in  obtaining  pos-  J?"***^^  ^' 
session  of  the  persons  of  their  wards  when  they  are 
detained  from  them. 

If  the  guardian  wishes  to  take  his  ward  out  of  the  when  guar* 
jurisdiction  of  the  court,  and  in  some  other  cases  where  JiSSiSyr 
there  is  danger  of  injury  to  the  ward's  person  or  pro- 
perty, the  court  will  always  take  security  from  the 
guardian  before  sanctioning  his  removal  out  of  the 
jurisdiction  (r) ;  and  the  guardian  also  in  general  under- 
takes to  bring  the  ward  back  again  within  the  juris- 
diction, if  and  whenever  the  court  may  require  him  to 
do  so. 

Guardians  will  not  ordinarily  be  permitted  to  change  Onardiani 
the  personal  property  of  an  infant  into  real  property,  Jhange*** 
or  the  real  property  into  personalty,  and  that  for  two  character  of 
reasons,  namely,   such   a   conversion   may   not   onlyperty. 
affect  the  rights  of  the  infant  himself,  but  it  might 
also,  if  he  should  die  under  age,  have  affected  at  one 
time  the  rights  of  his  representatives;  for  it  must 
be  remembered  that  before  the  passing  of  the  Wills 
Act  (s),  an  infant  might  have  disposed  of  personal 
property  before  he  attained  the  age  of  twenty-one,  but 
could  not  have  devised  real  property  until  he  had 
attained  that  age  (t) ;  and  such  change  might  still,  of 
course,  if  it  were  permitted  without  restriction,  affect 
the  relative  rights  of  the  real  and  personal  representa- 

iq)  HaU  V.  HaU^  3  Atk.  721.  See  TrtmainU  Cote,  1  Sir.  167,  where, 
"  being  an  infant,  he  went  to  Oxford,  contrary  to  the  orders  of  his 
guardian,  who  would  have  him  go  to  Cambridge,  and  the  court  aent  a 
messenger  to  carry  him  from  Oxford  to  Cambridge ;  and  upon  return- 
ing  to  Oxford,  there  went  another,  tarn  to  carry  him  to  Cambridge, 
gttam  to  keep  him  there. 

(r)  J^frtyi  v.  yQmUa,yoaL'nAviwr(kt  Bam.  Ch.  R.  141  ;  Bvggt  t.  Ttxry^ 
I  My.  &  Cr.  675. 

(»)  I  Vict.,  c.  26. 

(<)  Ez  parte  Phillips,  19  Yea.  122 ;  Serguon  ▼.  Sealey,  2  Atk.  413  ; 
Ware  v.  PolhiU,  il  Ves.  278. 
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Ezoept  where  tives  of  the  infant    But  guardians  may,  under  peculiar 
hkWeit.^'    circumstances,  and  where  it  is  manifestly  for  the  benefit 
of  the  infant  (u),  change  the  nature  of  the  estate ;  as 
for  necessary  expenses,  such  as  repairs  (v),  or  by  pay- 
ment of  a  certain  sum  out  of  the  personal  estate  of  the 
infant,  in  pursuance  of  a  condition  imposed  on  a  devise 
of  an  estate  to  him  (w) ;  and  the  court  will  support 
their  conduct  if  the  act  be  such  as  the  court  would 
itself  have  done  under  the  like  circumstances,  by  its 
own  order  (x).     And  although  there  is  no  equity  in 
these  cases  of  conversion  between  the  representatives 
Bepresenta.     of  the  infant,  nevertheless,  it  is  the  constant  rule  of 
wo^dhaye      courts    of  equity   to    hold   lands   purchased   by  the 
the*change'*    guardian  with  the  infant's  personal  estate,  or  with  the 
■tiu  take  after  rents  and  profits  of  his  real  estate,  to  be  personalty, 
i»a&ntptf*      and  distributable  as  such;  and,  on  the  other  hand,  to 
wnderape,       treat  real  property  turned  into  money  (as,  for  example, 
timber  cut  down  on  an  infant's  fee-simple  estate)  as 
still  retaining  its  original  character  of  real  estate,  but 
in  each  case,  only  in  the  event  of  the  death  of  the  infant 
before  he  arrives  of  o^.    And  when  the  court  directs 
any  such  change  of  property,  it  directs  the  new  invest- 
ment to  be  in  trust  {btU  only  in  case  the  infant  s?undd 
die  under  tiven^y-OTie)   for  the  benefit  of  those  who 
would  be  entitled  to  it,  if  it  had  remained  in  its 
original  state  (y).     On  the  other  hand,  if  the  infant 
attains  twenty-one,  although  he  should  die  the  next 
day,  his  representatives  must  take  his  property  accord- 
ing to  its  actual  condition  at  the  time  of  the  death  of 
the  once  infant. 

In  the  case  of  wards  of  court,  whether  male  or 


(tt)  Camden  (Marqiieu)  t.  Murray,  i6  Ch.  Div.  i6x. 

(v)  Ex  paHe  OrimsUmef  4  Bro.  C.  C.  note,  235  ;  Amb.  708. 

(w)  Vernon  v.  Vernon,  cited  i  Yee.  Jr.  456. 

(x)  Ex  parte  Phillipt,  19  Vea.  122;  and  compare  SUed  y.  Prtece, 
li.  R.  18  Eq.  182. 

(y)  Ware  v.  PoUiiU,  ll  Vet.  278 ;  Foster  v.  Fotter,  L.  R.  x  Ch.  Div, 
588. 
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female,  even  when  they  have  parents  living  or  guar-  Maniftg©  of 
dians,  it  is  necessary  to  apply  to  obtain  the  permission  ^Sit  be  with 
of  the  court  before  their  marriage  can  take  place  (z).  cJ^JJSSag  ***"' 
If  a  man  should  marry  a  female  ward,  or  if  a  woman  at  marriage  of 
should  marry  a  male  ward,  without  the  consent  and  ^nsent  of 
approbation  of  the  court,  he  or  she,  and  all  others  J^^^*  ®°'^" 
concerned  in  aiding  and  abetting  the  act,  will  be  guilty 
of  contempt  of  court,  and  may  be  punished  by  im- 
prisonment (a).    Although  the  husband  or  wife,  or  those 
contriving  and  assisting  at  the  marriage,  are  not  aware 
of  the  fact  that  the  infant  is  a  ward  of  court,  their 
ignorance  will  not  be  sufficient  to  acquit  them  of  con- 
tempt of  court,  although  it  may  weigh  in  determining 
the  severity  of  their  punishment  (i).     With  a  view  also  Guardian  mu^t 
to  prevent  the  improper  marriages  of  its  wards,  the Slan^tlat 
guardian  on  his  appointment  is  generally  required  to  marry  w?thou\ 
give  a  recognisance  that  the  infant  shall  not  marry  oonient. 
without  the  leave  of  the  court ;  so  that  if  an  infant 
should  marry,  though  without  the  privity,  knowledge, 
or  negligence  of  the  guardian,  yet  the  recognisance 
would  in  strictness  be  forfeited,  whatever  favour  the 
court  might,  upon  an  application,  think  fit  to  extend 
to  the  guardian  when  he  should  appear  to  have  been 
in  no  active  fault  (c).     Also,  and  with  the  same  view,  improper  mar- 
the  court  will,  where  there  is  reason  to  suspect  anHli^nedhy 
improper   marriage    being    contemplated  without   its '"J^*'**®'^ 
sanction,  by  an    injunction    not   only  interdict   the 
marriage,  but  also  interdict  communications  between 
the  ward  and  his  or  her  professing  admirer  (jd);  and  if 
the  guardian  is  suspected  of  any  connivance,  it  will 
remove  the  infant  from  his  care  and  custody,  and 
commit  the  ward  to  the  care  of  others  (e). 


(t)  Sfmith  y.  SmUh,  3  Atk.  305. 

(a)  Wortham  v.  Pemberlim,  I  De  G.  &  Sm.  644 ;  Ex  parte  MU^ell, 
2  Atk.  173. 

(6)  More  r.  More,  2  Atk.  157  ;  HerherCt  Oue,  3  P.  W.  116. 

(c)  Eyre  v.  CourUeu  of  ShafteAury,  2  L.  C.  633. 

(dj  Lord  Eaymondi  Gate,  Gas.  t.  Talb.  58 ;  Pearee  y.  OnUchfield,  14 
Vea.  206.  (e)  Tonibei  v.  EUrs,  Dick,  88. 
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Settlement 
must  be  ap- 
proved by 
court. 


Considera- 
tion! on  a 
■ettlement. 


In  case  of  a  ward  being  about  to  marry,  the  court 
generally  refers  it  to  Chambers  to  ascertain  and 
report  whether  the  match  is  a  suitable  one,  and  also 
what  settlement  ought  to  be  made  (/),  this  reference 
being  usually  made  upon  petition.  And  even  where 
a  marriage  has  been  actually  celebrated  without  the 
sanction  of  the  court,  the  court  will  not  discharge  a  hus- 
band committed  for  contempt  until  he  has  made  such 
a  settlement  upon  the  female  ward  as,  upon  a  reference 
to  Chambers,  shall,  under  all  the  circumstances,  be 
deemed  equitable  and  proper,  the  nature  of  the  settle- 
ment depending  of  course  in  a  great  measure  upon  the 
fortune,  position,  and  conduct  of  the  husband,  e.g., 
according  as  the  parties  are  of  about  equal  rank  and 
fortune,  or  the  husband's  position  is  such  as  leads  to  a 
suspicion  of  mercenary  motives  on  his  part  {g). 


Settlement 
under  Mar- 
riage Act, 
4  Geo.  IV., 
c.  76. 


Under  the  Marriage  Act,  4  Geo.  IV.,  c.  76,  the 
guardian  of  any  minor  who  has  married  without  his 
consent  may,  on  information  filed,  obtain  a  declaration 
of  forfeiture  against  either  party  who  has  procured  the 
solemnisation  of  the  marriage  by  falsely  stating  that 
such  consent  had  been  given,  and  the  court  will  there- 
upon decree  a  settlement  on  the  innocent  party  or  the 
issue  of  the  marriage  (A). 


Binding  settle-      Under  the  Infants'  Settlement  Act,  1 8  &  1 9  Vict, 
u^A^    ^-  43  (explained  by  23  &  24  Vict,  c.  83),  an  infant, 
18  &  19  Vict.,  not  being  under  twenty  years  of  age  if  a  male,  or 
seventeen  years  if  a  female,  is  enabled,  with  the  ap- 
probation of  the  Court  of  Chancery,  to  make  a  binding 
settlement  on  marriage  of  his  or  her  real  and  personal 


(/)  Smith  V.  Smithy  3  Atk.  305  ;  Leeds  t.  Bamarditton,  4  Sim.  538. 

iff)  BaU  V.  CiyutU,  i  V,  &  B.  303  ;  Field  v.  Moore,  7  De  G.  M.  &  G. 
691. 

(/i)  See  19  k  20  Vict.,  c.  119,  s.  19;  AU.'Om,  r.  Bead,  L.  R.  12  Eq. 
38  ;  Dan.  Ch.  Pr.  10-12. 
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estate,  whether  in  possession,  reversion,  remainder,  or 
expectancy  (t). 

Even  if  the  person  who  was  once  a  ward  should  Waiver  bj 
have  since  come  of  age,  and  should  be  ready  to  waive  Mtttementf 
his  or  her  settlement,  the  court  (if  it  can  find  any 
remaining  ground  for  contriving  to  exercise  its  juris- 
diction) will  protect  the  ward  against  his  or  her  own 
indiscretion^  and  the  undue  influence  of  the  other 
party  (;). 

A  father  being  bound  to  maintain  his  children,  will  Father  bonnd 
not  usually  have  any  allowance  out  of  their  property  hit  children, 
for  that  purpose,  not  even  out  of  a  provision  for  their  S^a^rorUion 
maintenance  (k) :  but  where  the  father  is  not  able  to  ^o^  main- 

tenanoe. 

give  his  child  an   education  suitabk  to  the  fortune  exeepi^hen 
which  the  child  expects,  in  that  case  maintenance  will  ventMTbj 
be  allowed  (Q.     A  wife  was  formerly  under  no  legal  JJ^^^Jji^^ie 
obligation  to  maintain  her  children  (m) ;  but  under  the  under  33  &  34 
Married  Women's  Property  Act,  1870  (n),  and  under    *®'»**'93. 
the  Married  Women's  Property  Act,  1882  (0),  if  pos- 
sessed of  separate  property,  she  was  and  is  rendered 
liable  to  contribute  to  their  maintenance  to  a  limited 
extent,  but  only  in  case  the  husband  was  and  is  unable 
to  maintain  them ;  also,  if  there  is  a  contract  on  mar-  when  father 
riage  amounting  to  a  trust,  that  a  particular  property  I^*5iowance. 
SHALL  be  applied  for  the  maintenance  and  education 
of  the   children,  that  property  must  be  applied  ac- 
cordingly, without  reference  to  the  ability  or  inability 
of  the  father  to  maintain  and  educate  them  (p). 

(»)  He  Olive,  ii  W.  R.  819  ;  Barrow  v.  BarrtyWy  4  K.  &  J.  418  ;  Sim- 
9on  V.  Jonea^  2  Ruee.  &  My.  365  ;  and  dieting.  Kingaman  v.  Kingaman, 
6  Q.  B.  D.  122 ;  and  see  Ex  parte  Jonet,  in  re  JoneMf  18  Ch.  Div.  109. 

(j)  Hobton  T.  Ferrahy,  2  ColL  412  ;  Long  v.  Long,  2  Sim.  &,  St.  119. 

{k)  Stocken  v.  Stocken,  4  My.  &  Cr.  98 ;  Meaeher  v.  Young,  2  My.  & 
K.  490.     See  also  Itansofne  r.  Burgess,  L.  R.  3  Eq.  773. 

(Z)  Buckworth  r.  Buckworth,  l  Cox.  Si  ;  In  re  AUnn,  Eavdock  v. 
Havdock,  17  Ch.  Div.  807 ;  In  re  Colgate  Infants,  19  Ch.  Div.  305. 

(m)  ffodgens  ▼.  Bodgens,  4  C.  &  F.  323. 

(»)  33  *  34  Vict,  c.  93,  B.  14.  (0)  45  k  46  Vict,  c  75. 

(p)  Thompson  y.  Orifin,  I  Cr.  ft  Ph.  317,  320. 
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How  allow-  In  allowing  maintenance  for  an  infant,  regard  will 

UM* "^"  ^  had  (as  in  the  case  of  lunatics)  to  the  state  and 
condition  of  his  family.  Thus,  where  there  are 
younger  children,  especially  if  they  are  numerous  and 
totally  destitute,  the  court  will  make  a  liberal  allow- 
ance to  the  eldest  son,  that  he  may  be  the  better  able 
to  maintain  his  brothers  and  sisters  (q).  And  a  liberal 
allowance  will  also  sometimes  be  made  for  infants,  in 
order  to  relieve  or  assist  their  parents  when  in  dis- 
tressed circumstances  (r).  In  all  such  cases,  it  is  the 
infant's  benefit  again  which  is  alone  considered; 
although  the  benefit  which  he  derives  in  these  cases 
is  indirect  and  merely  of  a  social  and  moral  kind* 

{q)  Pierpomt  v.  Cheney,  I  P.  Wms.  488  ;  Bradshaw  ▼.  Bradshaw,  I 
J.  &  W.  647. 

(r)  Heytham  v.  ffeyBhanif  i  Cox.  179  ;  and  see  Bfmon  y.  Smith,  10 
Ch.  Div.  377  ;  In  re  Roper' 9  TrusU,  n  Ch,  Div.  272. 
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CHAPTER  XXIII. 

LUNATICS,  IDIOTS,  AND  PERSONS  OF  UNSOUND  MIND. 

It  is  to  be  stated  here  at  the  outset  that  unsound-  UnioundneM 
ness  of  mind  in  itself  gives  the  Court  of  Chancery  no  ground  for 
jurisdiction  whatever.     It  is  not  like  infancy  in  that  jn "qurty?" 
respect.     The  Court  of  Chancery  is  by  law  the  guardian 
of  infants,  whom  (as  we  have  seen)  it  makes  its  wards ; 
but  it  is  not  the  curator  of  the  person  or  of  the  estate 
of  a  person  non  compos  mentis.     And  if  the  Court  of 
Chancery  in  einy  case  entertains  proceedings  affecting 
a  person  non  compos  Toentis^  it  assumes  the  jurisdiction 
upon  some  ground  independent  of  the  unsoundness  of 
mind,  that  is  to  say,  upon  such  or  the  like  groimds  as 
it  would  think  sufficient  at  the  suit  of  the  person  him- 
self if  of  sound  mind,  e.g.,  upon  the  ground  of  a  trust, 
or  of  a  partnership,  or  such  like  (a). 

Clearly,  therefore,  it  would  be  an  error  to  suppose  The  juriBdic 
that  the  Court  of  Chancery,  as  such,  has  jurisdiction  in  thTfixche^uer, 
lunacy ;  nor  is  any  encouragement  given  to  that  error  J^p^  inqw^i- 
in  the  history  of  the  jurisdiction  of  the  court,  as  stated 
in  Part  L,  Chapter  i.,  of  this  Hand-book.     It  was  there 
stated  that  the  Court  of  Chancery,  as  a  permanent 
tribunal,  originated  in  22  Edward  III.  by  an  ordinance 
of  that  king  and  in  that  year ;  but  already  long  before 
that  date  the  jurisdiction  in  lunacy  was   already  in 
existence,  and  was  at  that  time  vested  in  the  Court  of 

(a)  BeaU  v.  SmUh^  L.  R.  9  Ch.  App.  85 ;  In  re  Edwards,  M'Neile 
▼.  Chambertf  10  Ch.  Div.  605  ;  In  re  Carrie,  10  Ch.  Div.  93.  But  Bee 
Vane  ▼.  Vane,  L.  R.  2  Ch.  Div.  124,  commented  on  In  re  BUgh,  12  Ch. 
Div.  364;  and  see  LiUingaton  v.  Paret^  12  Ch.  Div.  333;  In  re  Brandon^s 
Trwi8,  13  Ch.  Div.  773. 
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I  y^  Exchequer  (6),  that  court  having  special  care  of  the 
Becftoie  a  Crown's  prerogative  in  the  matter  of  revenue,  of  which 
Tevenue?  lunacy  and  idiocy  were  sources.  This  prerogative  of 
the  Crown  was  subsequently  defined  in  the  Statute  of 
Prerogatives  (c),  the  9th  chapter  of  that  statute  relating 
to  idiots,  and  the  loth  chapter  relating  to  lunatics. 
Under  these  two  chapters  of  that  statute,  the  Crown 
acquired  (in  efifect)  the  management  of  the  estates  of 
idiots  and  of  lunatics,  subject  to  the  duty  of  maintain- 
ing the  idiot  or  lunatic,  as  the  case  might  be,  during  all 
the  period  of  the  mental  incapacity,  and  rendering  up 
the  same  estates  to  the  representatives  of  the  idiot  upon 
his  death  and  to  the  lunatic  himself  (upon  his  recovery), 
or  to  his  representatives  in  like  manner  upon  his  death. 
There  was  practically  little  distinction  in  the  Crown's 
management  of  the  estates,  whether  of  idiots  or  of 
lunatics,  and  the  distinction  (so  far  as  any  existed)  has 
long  since  ceased.  And  at  the  present  day,  whatever  is 
stated  of  lunacy  is  commonly  intended  (aa  in  the  residue 
of  this  present  chapter)  of  both  lunatics  and  idiots  in- 
diflferently,  including  also  all  persons  whatsoever  of 
unsound  mind  so  found  by  inquisition^ 

Bxch©qTier  The  jurisdiction  of  the  Court  of  Exchequer  in  lunacy 

lum!cy"ta»n»-'^  was  Very  early  superseded,  and  the  jurisdiction  was 
oT  ii^^*^^  subsequently  vested  in  divers  courts  and  in  divers 
officials,  not  profitable  to  specify  here ;  but  eventually 
the  practice  became  a  constant  one  of  the  Crown  to 
delegate  the  care  and  custody  of  lunatics  and  of  their 
f/  7^  estates  to  the  Lord  Chancellor,  not  as  being  the  Presi- 
dent of  the  Court  of  Chancery,  but  as  being  an  execu- 
tive officer  of  the  highest  standing  in  the  realm  and 
enjoying  the  most  intimate  personal  relations  with  the 
Crown.  The  accident  that  he  was  also  a  great  judicial 
officer,  head  of  the  Court  of  Chancery,  and  competent 
as  an  adviser  in  matters  of  law  and  equity  affecting,  or 

(5)  Mem.  Soacc.  Trin.  19  Edw.  I.  (c)  17  Edw.  IL 
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which  might  possibly  aflTect,  the  lunatic  as  regarded  his 
property  and  even  his  person,  was  a  reason  not  with- 
out its  own  weight,  which  probably  helped  to  perma- 
nently fix  the  jurisdiction  in  lunacy  in  the  President 
of  the  Chancery  Court.  The  convenience  of  the  con-  ^ 
junction  is  in  many  ways  felt  at  the  present  day,  as 
will  appear  hereunder. 

Shortly  after  the  appointment  of  the  Lords  Justices  Lordt  Juitioes 
in  1 85 1  (d),  as  a  court  of  appeal  in  Chancery,  with  all  ^nomren^ 
the  original  and  other  jurisdiction  of  the  Lord  Chan-  jj^  of  "lo^ 
cellor  in  the  Court  of  Chancery  (s.  5),  a  warrant  was  ChanoeUor, 
made  out  to  each  of  them  under  the  Queen's  sign  ^^1^011011! 

J  /I  manual,  intrusting  them  with  the  care  and  custody  of  J?|J  ?^^  •"'* 
lunatics ;  and  under  the  Lunacy  Eegulation  Act,  1853  (e), 
the  jurisdiction  of  the  Lords  Justices  in  lunacy  was 
continued,  concurrently  with  that  of  the  Lord  Chan- 
cellor; and  upon  the  coming  into  operation  of  the 
Judicature  Acts,  1873-75,  when  the  Lords  Justices 
became  a  mere  limb  of  the  new  Court  of  Appeal,  and 
were  therefore  indirectly  deprived  of  all  original  juris- 
diction in  the  Chancery  division  of  the  High  Court, 
they  were  appointed,  by  virtue,  apparently,  of  sect  5 1 
of  the  Judicature  Act,  1873,  additional  judges  of  the 
High  Court  of  Justice,  for  the  purpose  of  more  effec- 

^  /^tively  exercising  their  jurisdiction  in  lunacy  {/),  so  as 
to  possess  and  be  able  to  exercise  all  that  original 
jurisdiction  of  Chancery  that  was  ancillary  to  the 
jurisdiction  in  lunacy  (ff).  But  the  aforesaid  combina- 
tion of  a  limited  Chancery  jurisdiction  with  the  lunacy 
jurisdiction  proper  has  not  altered  the  character  nor 
reduced  the  extent  of  the  lunacy  jurisdiction,  from 
which  therefore,  as  heretofore,  the  appeal  lies  not  to  the 
House  of  Lords  (as  it  would  from  Chancery  proper)  but 


(rf)   14  k  IS  Vict.,  c.  83.  (f)   16  k  17  Vict.,  c.  70. 

(/)  Jfe  lamoUe,  L.  R.  4  Ch.  Div.  325. 

(^)  Jn  re  T ,  15  Ch.  Div.  78  ;  In  re  Tate,  20  Ch.  Div.  135  ; 

In  re  Wattan,  19  Ch.  Div.  384. 
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Beall  T.  Smith, 
—what  pro- 
ceedings in 
Chanoerj 
would  be  a 
contempt  on 
the  lunacy 
jurisdiction. 


to  the  Judicial  Committee  of  Her  Majesty's  Privy 
Council  (A). 

The  recent  case  of  JBeail  v.  Smith  (t)  affords  a  strik- 
ing illustration  of  the  several  jurisdictions  in  Chancery 
and  in  lunacy.  There  the  plaintiff  having  become  of 
unsound  mind,  a  bill  was  filed  in  his  name  by  a  next 
friend  for  the  purpose  of  winding  up  the  business  in 
which  he  had  been  engaged ;  a  receiver  was  appointed, 
and  a  decree  directing  accounts  was  taken.  The 
plaintiff's  family  were  not  consulted  in  the  institution 
of  the  suit,  and  were  opposed  to  its  further  prosecution. 
Nevertheless,  an  order  on  further  consideration  was 
made,  and  the  costs  of  the  suit  taxed  and  paid  out  of 
the  estate.  Pending  the  suit,  application  was  made 
in  lunacy,  and  an  inquisition  having  been  issued,  and 
verdict  finding  the  lunacy  obtained,  a  committee  was 
appointed  of  the  plaintiff's  estate.  It  having  then 
been  discovered  that  further  proceedings  had  been 
taken  in  the  suit,  a  petition  was  presented  by  the 
lunatic  and  his  committee  for  a  declaration  that  the 
same  were  void ;  and  on  appeal  to  the  Lords  Justices, 
it  was  ordered  that  all  proceedings  in  the  suit,  sub- 
sequent to  the  appointment  of  the  receiver,  should 
be  set  aside,  with  costs  to  be  paid  by  the  plaintiff's 
solicitor ;  the  court  expressing  an  opinion  that  all  the 
proceedings  after  the  inquisition  were  a  gross  contempt 
on  the  jurisdiction  in  lunacy. 


Equity  exer-         xhe  Lord  Justico  James  thus  stated  the  principles 

cues  Its  juns-  .  « 

diction  in  spite  which  regulate  the  court  m  the  exercise  of  its  juris- 
soundnMsof  diction  in  cases  of  persons  of  unsound  mind  not  so 
^iy\hiw  no  ^^^^^  ^7  inquisition :  "  It  is  to  be  borne  in  mind  that 
inquisition,  unsoundncss  of  mind  gives  the  Court  of  Chancery  no 
jurisdiction  whatever.     The  Court  of  Chancery  is  not 

(A)  Qrotvetior  v.  DraXy  2  Knapp.  82 ;  Judicature  Act,  1873,  8.  18, 
suspended  by  Judicature  Act,  187$,  a.  2,  till  N07.  I,  1876,  and  now 
apparently  suspended  altogether. 

{%)  L.  R.  9  Ch.  85. 


in 
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the  curator  either  of  the  person  or  the  estate  of  a 
person  of  unsound  mind,  whom  it  does  not  and  cannot 
make  its  ward.  It  is  Tiot  hy  reason  of  the  incompetency, 
htU  notwithstandvng  the  incompetency,  that  the  Court  of 
Chancery  entertains  the  proceedings.  It  can  no  more 
take  upon  itself  the  management  or  disposition  of  a 
lunatic's  property,  than  it  can  the  management  or  dis- 
position of  the  property  of  a  person  abroad  or  confined 
to  his  bed  by  illness.  The  court  can  only  exercise 
such  equitable  jurisdiction  as  it  could  under  the  same 
circumstances  have  exercised  at  the  suit  of  the  person 
himself,  if  of  sound  mind  "  (/). 

And  further,  in  his  judgment  in  the  last-mentioned  9^.  ^  »? 
case,  the  same  Lord  Justice  further  stated,  that  the  then^niy'bj 
committee  appointed  over  the  person  and  estate  of  a^"(^°^t^' 
lunatic  is  only  an  officer  of  the  Court  of  Lunacy,  that  Lunacy, 
court  being  only  the  delegate  of  the  Crown's  preroga- 
tive ;  and  that  it  was  because  in  that  way  the  Crown, 
by  its  proper  tribunal,  had  the  lunatic  and  all  his  afTairs 
under  its  exclusive  care  and  protection,  that  the  power 
of  any  other  person  to  commence  or  to  prosecute  any 
proceedings  for  his  protection  was  taken  away.  Applica- 
tion can  at  all  times  be  made  to  the  Court  in  Lunacy 
by  the  lunatic's  committee  for  the  court's  sanction  as 
to  anything  that  may  require  to  be  done,  and  that 
court  may  direct  proceedings  in  the  High  Court. 
And  for  the  better  guidance  of  the  committee,  the 
Lunacy  Eegulation  Act,  1853,  before  mentioned,  in  its 
1 08th  and  following  sections,  contains  various  direc- 
tions and  authorities  to  the  committee  regarding  the 
management  and  administration  of  the  lunatic's  estate, 
and  making  reports  thereof  to  the  Court  of  Lunacy  or 
its  proper  officers,  the  Masters  Qc) ;  and  where  the  entire 
estate  of  the  lunatic  is  under  ;^iooo,  now  ;^2000  (Q, 

(J)  See  alao  Jma  v.  Uoyd,  22  W.  R.  787  ;  Vane  v.  Vane,  L.  R.  2 
Ch.  124. 

(*)  In  re  Meare$,  10  Ch.  Div.  552. 

(0  Lunacy  Regulation  Act,  1882  (45  &  46  Yict,  c.  82). 
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the  jurisdiction  is  summary  (m) ;  but  a  certificate  of  the 
fitness  of  the  proposed  committee  must  in  all  cases  be 
produced  (n). 

Lunatic's  Begaiding  the   maintenance   and   support   of  the 

— iS^Mo?'  lunatic,  the  •court  acts  very  much  according  to  its 
lated^'^"^^"  ^^'^  discretion,  having  regard  to  the  magnitude  of 
the  estate  and  to  the  position  and  necessities  of  the 
lunatic ;  and  (as  in  the  case  of  infants)  the  court  will 
(and  not  unfrequently  does)  make  an  allowance  de- 
signed to  benefit  directly  the  near  relatives  of  the 
lunatic,  and  in  that  way  indirectly  (by  their  society 
and  otherwise)  benefiting  the  lunatic  himself  (o). 
And  in  one  case,  where  a  lunatic  advanced  in  years 
was  tenant  for  life  with  remainder  in  tail  to  his 
nephew,  the  court,  upon  the  nephew's  petition,  directed 
an  allowance  of  ;^  500  per  annum  to  be  made  to  him 
out  of  the  surplus  income  of  the  lunatic,  after  provid- 
ing for  the  lunatic's  maintenance,  but  upon  the  terms 
of  the  petitioner  charging  the  estate  with  the  repay- 
ment of  the  sums  received,  the  Lords  Justices,  as  pro- 
tector of  the  settlement,  consenting  to  the  estate-tail 
being  barred  to  the  extent  of  letting  in  such  charge  (p). 


Convanioii 
of  Innatio't 
Miate. 


His  mtereat 
alone  con- 
sulted. 


In  the  case  of  a  lunatic,  the  court  will  not  generally 
alter  the  state  of  the  lunatic's  property  so  as  to  affect 
the  rights  of  his  representatives,  unless  where  it  is  for 
the  benefit  of  the  lunatic  himself.  "  The  general  ob- 
ject of  attention  in  the  administration  is  solely  and 
entirely  the  ititerest  of  the  lunatic  himself,  without 
looking  to  the  interests  of  those  who  upon  his  death 
may  have  an  eventual  right  of  succession.  Accordingly 
in  such  a  case,  where  the  conversion  is  made  by  the 


(in)  Re  Fairdoik,  13  Ch.  Div.  307. 
(n)  In  re  BruM^  17  Ch.  Div.  775. 
(0)  In  re  Wdd,  46  L.  T.  N.  S.  397. 
{p)  In  re  Sparrow,  20  Ch.  Div.  320. 
Div.  451. 


And  BM  Inre  Wdd,  20  Cb. 
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direction  of  a  court  of  competent  jurisdiction  in  lunacy,  His  repre«en- 
as  there  are  no  equities  between  the  heir  and  the  next  no^equitiw  be- 
'^        of  kin,  they  will  take  the  properties  to  which  they  are  xhr'^tok^the 
respectively  entitled  according  to  the  actual  character  fund  in  the 
in  which  they  find  them  "  (q  ).  whSh  it  is 

actually 

found. 
{q )  Omnden  y.  Compton,  a  Yes.  Jr.  72 ;  £x  parte  PkiiUpt^  19  Ves. 
uS;  JU  Lteming,  7  Jur.  K.S.  115;  3  De  6.  F.  &  Jo.  43;  In  re 
Whwton^  5  De  G.  M.  ft  Q.  33  ;  16  &  17  Vict.,  c.  70,  «.  1 19.  And  com- 
pare deciBion  in  Steed  ▼.  Pretee,  22  W.  R.  432  ;  and  aee  In  re  H,  2>. 
Ryder^  20  Ch.  Div.  514  5  In  re  Barker^  17  Ch.  Div,  241. 
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ACCIDENT. 


Accident. 


Bednction  of 
Groyemment 
stock. 


By  the  term  accident  is  intended  in  equity,  not  any 
inevitable  casualty  or  act  of  Providence,  or  vis  major, 
ix.,  irresistible  force,  but^any  unforeseen  event,  mis- 
fortune, loss,  act^  or  omission  which  is  not  the  result 
of  negligence  or  jnisconduct^in  the  partyi  For 
example,  if  an  annuity  is  directed  by  a  will  to  be 
secured  by  public  stock,  and  an  investment  is  accord- 
ingly made  suficient  at  the  time  for  the  purpose,  but 
afterwards  the  stock  is  reduced  by  Act  of  Parliament, 
80  that  it  becomes  insufficient,  equity  will  relieve  the 
executor  from  all  liability  therefor  as  an  accident, 
although  it  may  decree  the  deficiency  to  be  made  up 
against  the  residuary  legatees  (a). 


To  give  equity 
jurudiotion, 
there  most  be 
no  complete 
legal  remedy, 
and  the  party 
must  have  a 
conscientious 
title  to  relief. 


But  it  is  not  every  case  of  accident  which  will  justify 
the  interposition  of  a  court  of  equity  (6).  The  juris- 
diction being  concurrent,  will  be  maintained  only,  &r8t, 
when  a  court  of  law  cannot  and  could  not  grant  suit- 
able relief ;  and  secondly^  when  the  party  has  a  con- 
scientious title  to  relief.  For  it  is  certain  that  in  some 
cases  of  accidents,  courts  of  law  can  and  always  could 
afford  adequate  relief,  as  in  cases  of  ''  loss  of  deeds, 
mistakes  in  receipts  and  payments,  wrong  payments, 
deaths  which  make  it  impossible  to  perform  a  condition 
literally,  and  a  multitude  of  other  contingencies  "  (c). 


(a)  Daviet  v.  WaUier,  i  Sm.  A  St.  463  ;  May  y.  BermeU,  1  Russ.  370 ; 
St.  93.  (6)  Whi^fidd  V.  Fauuet,  i  Ves.  Sr.  392. 

(c)  3  Bl.  Com.  431. 
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The  first  consideration^  then,  is  whether  there  is  and  is  there  an 
always  was  an  adequate  remedy  at  law  ?  not  merely  remedy^t 
whether  there  is  some  remedy  at  law.     In  modern  l*^' 
times,  courts  of  law  frequently  interfere  and  grant  a 
remedy,  under  circumstances  in  which  it  would  cer- 
tainly  have   been   denied  by  these  same  courts  in 
earlier  periods;  and  sometimes   the   Legislature,   by 
express  enactments,  has  conferred  on  courts  of  law  the 
same  remedial  faculty   which   belongs   to   courts  ofconrtJiof 
equity;  but  it  is  a  well-established  rule,  that,  if  the  i^g^^^jj^jv* 
courts   of   equity   originally    obtained  and   exercised '"^'«*J!!**  ^" 

.      .    ,.     .  ,      "^  .      .  °,.     .        .  «.  ,  -      ,      cause  the 

junsdiction,  that  jurisdiction  is  not  affected  merely  by  common  Uw 
the   circumstance  that  the  common  law  courts  have  gubseque^Jtly 
subsequently  had  conferred  upon  them  a  like  power  JJ^^*™^  ^* 
to  deal  with  the  same  subject-matter.     "  It  does  not 
follow,  because  the  court  of  law  will  give  relief,  that 
this  court  loses  the  concurrent  jurisdiction  which  it 
always  had  "  (d). 

I.  The  cases  in  which  equity  will  give  relief  against  i.  Caiiei  in 
accident  fall  conveniently  into  three  groups,  viz.,  the  reUeJeai^ainst 

following : aoddent. 

(i.)  Cases  of  lost  and  destroyed  documents ; 

(2.)  Cases  of  the  imperfect  execution  of  powers ;  and, 

(3.)  Cases  of  erroneous  payments. 

In  the  first  of  these  three  groups  of  cases,  one  of  the  Fiwt  group 
most  common  interpositions  of  equity  is  in  the  case  of  lost^nd"" 
bonds  or  other  instruments  under  seal  which  have  been  ^^^^^"1^**^,. 
lost.    Until  a  very  recent  period,  the  doctrine  prevailed  j^-J*^^^»  **^- 
that  there  could  be  no  remedy  on  a  lost  bond  in  a  court 
of  common  law,  because  there  could  be  no  profert  or 
production  of  the  instrument  in  court,  in  order  that 
the  defendant  might  demand  oyer  of  it — ^that  is,  that  it 


(d)  Atkinton  t.  Leonardf  3  Bro.  C.  C.  222  ;  BritUk  Empire  Shipping 
Co,  V.  Amtet,  3  K.  ft  J.  437. 
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should  be  produced  and  read  in  open  court  (e).  At 
present,  however,  the  courts  of  law  do  entertain  the 
jurisdiction,  and  dispense  with  the  profert^  if  an 
allegation  of  loss,  by  time  and  accident,  is  stated  in 
the  declaration  (/).  But  this  circumstance  is  not  per- 
mitted in  the  slightest  degree  to  change  the  course  in 
equity  (ff). 


Equity  can  The  original  ground,  therefore,  of  granting  the  relief 

f^TremiirrDg  was  the  supposed  inability  of  a  court  of  law  to  afford 
which  acouit  ^^  ^  ^  Suitable  manner,  from  the  impossibility  of  mak- 
of  lawcumot  ing  a  profert;  but,  independently  of  that  ground  for 
the  original  interference  of  equity,  there  was  another 
satisfactory  reason  for  the  continuance  of  that  inter- 
ference, notwithstanding  that  courts  of  common  law 
had  jurisdiction  over  the  subject-matter.  A  court  of 
equity  alone  could  give  a  complete  remedy,  with  all 
the  fit  limitations  which  justice  required,  by  granting 
relief  only  upon  the  condition  that  the  plaintiff  who 
sought  its  aid  should  give,  if  necessary,  a  suitable  bond 
of  indemnity.  Now  a  court  of  law  was  incompetent 
to  require  such  a  bond  of  indemnity  as  a  part  of  its 
judgment,  although  it  has  sometimes  attempted  an 
j^  analogous  relief  by  requiring  the  previous  offer  of  such 
an  indemnity.  But  such  an  offer  might  in  many  cases 
fall  far  short  of  the  just  relief;  for  in  the  intermediate 
time  there  might  be  a  great  change  in  the  circumstances 
of  the  parties  to  the  bond  of  indemnity  (A). 

Whew  dit-  There  used  to  be  an  important  distinction  of  pro- 

wngS^no       cedure  between  cases  where  a  plaintiff,  alleging  the 
affidavit  necei-  Iqss  of  a  bond,  Bought  discovcry  merely,  and  cases 

relief  alto  ii — 

asked. 

(e)  The  old  practice  of  proftrt  and  oyer  is  aboliehed  by  the  C.  L.  P. 
Act  of  1852,  &  55  ;  and  eee  Waimdey  v.  Child,  l  Vei.  Sr.  344. 

(/)  Rtad  ▼.  Brookman,  3  T.  R.  151 ;  Dvffidd  v.  ^Zicet,  I  Bligh,  N.S. 

543- 

{g)  Kemp  ▼.  Pryor,  7  Vea.  246,  250. 

(A)  See  England  v.  Tredegar,  h.  H.  i  Eq.  622 ;  and  see  East  India 
Co,  y.  Boddam,  9  Ves.  467 ;  Ex  parte  Oreenaway,  6  Vea.  812. 
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where  he  prayed  also  for  relief.  Where  discovery 
only,  and  not  relief,  was  the  object  of  the  bill,  there 
equity  would  grant  the  discovery  without  any  afl&davit 
of  the  loss,  and  without  any  offer  of  indemnity ;  but 
equity  entertained  a  suit  for  relief  only  upon  the 
party  making  an  affidavit  of  the  loss  and  offering  an 
indemnity,  seil.  because  in  all  such  cases  an  affidavit 
was  required,  to  prevent  abuse  of  the  process  of  the 
court  (i). 

At  the  present  day,  there  cannot  be  (or  can  hardly 
be)  any  case  of  ian  action  in  equity  regarding  a  lost 
bond  for   discovery  only;    and  therefore  the  actioS 
being  for  relief,  the  affidavit  of  loss  and  the  offer  on 
indemnity  will  in  all  cases  now  be  required,  "^ 

As  regards  lost  title-deeds,  the  loss  was  not  of  itself  (a.)  Title-deeds 
a  ground  to  come  into  a  court  of  equity  for  relief ;  for  ^*°*  ^' 
if  there  was  no  more  in  the  case,  a  court  of  law  might 
have  afforded  relief  by  admitting  evidence  of  the  loss, 
just  as  a  court  of  equity  would  do  (j),  and  upon  proof 
of  such  loss  by  receiving  secondary  evidence  of  the 
contents  of  the  deed,  and  (if  necessary)  of  its  validity 
also.  To  enable  the  party,  therefore,  in  case  of  a  lost 
title-deed,  to  come  into  equity  for  relief,  he  must  have 
established  that  there  was  no  remedy  at  all  at  law,  or 
no  remedy  which  was  adequate  and  adapted  to  the 
circumstances  of  his  casa  Thus,  he  might  have  come 
into  equity  when  a  title-deed  either  had  been  destroyed, 
or  else  (he  knew  not  which)  concealed  by  the  defen- 
dant ;  for  in  that  case  a  court  of  equity  would  decree, 
and  a  court  of  law  could  not  decree,  that  the  plaintiff 
should  hold  and  enjoy  the  land  until  the  defendant 
should  produce  the  deed  or  admit  its  destruction  {k). 
So,  if  a  deed  concerning  land  was  lost,  and  the  party 


{%)  Walmdetf  ▼.  Child,  I  Ves.  Sr.  334. 
(;)  WkUiUUL  V.  Fau$$€i,  i  Yea  Sr.  392.  {k)  Jbid. 


^ 
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in  possession  prayed  discovery,  and  to  be  established 
in  his  possession  under  it,  equity  would  relieve,  for  no 
remedy  in  such  a  case  lay  at  law  (J) ;  and  even  where 
the  plaintiff  was  out  of  possession,  there  were  cases  in 
which  equity  would  interfere  upon  lost  or  suppressed 
title-deeds,  and  would  decree  possession  to  the  plaintiff; 
but  in  all  such  cases  there  must  have  been  other 
equities  calling  for  the  action  of  the  court  (m).  And 
generally  the  bill  must  always  have  laid  some  ground 
besides  the  mere  loss  of  a  title-deed,  or  other  sealed 
instrument,  to  justify  a  prayer  for  relief, — ^as  that  the 
loss  obstructed  the  right  of  the  plaintiff  at  law,  or  left 
him  exposed  to  undue  perils  in  the  future  assertion  of 
such  right.  And  the  like  special  grounds  would  still 
be  necessary  in  such  cases,  and  for  obvious  reasons,  to 
found  the  equity  jurisdiction. 

(3.)  Negotiable  With  reference  to  lost  bills  of  exchange  and  other 
beiD™SS?**  negotiable  instruments,  it  was,  after  some  conflict  of 
authority,  decided,  that  if  a  bill,  note,  or  cheque, 
negotiable  either  by  endorsement  and  delivery,  or  by 
delivery  only,  was  lost,  no  action  would  lie  at  the 
suit  of  the  loser  against  any  one  of  the  parties  to  the 
instrument,  either  on  the  bill  or  note  itself,  or  on  the 
consideration  (91) ;  and  the  law  was  the  same  though 
the  bill  had  never  been  endorsed  (0).  In  this  case, 
therefore,  the  proper  remedy  was  in  equity,  not  only 
on  the  ground  of  there  being  no  remedy  at  law,  but 
also  on  account  of  the  power  equity  possessed  of  com- 
pelling the  plaintiff  to  give  a  proper  indemnity  to  the 
defendant.  And  the  jurisdiction  of  equity  over  such 
cases  of  lost  bills  was  not  taken  away  by  the  1 7  &  1 8 
Vict.,  c.  125,  s.  87,  which  enacts,  that  in  case  of  any 
action  founded  upon    a  bill   of   exchange   or  other 


(0  DaltUm  ▼.  Coatgworth,  I  P.  WmB.  731. 

(w)  Dormer  v.  Fortescue,  3  Atk.  132. 

(w)  Hansard  v.  Mobiriaon,  7  B.  &  C.  90  ;  Oow  v.  Olayt  9  Exch.  604. 

(0)  Itamtiz  y.  Crowe,  i  Exch.  167. 
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negotiable  instrument,  the  court  of  common  law  has 
power  to  order  that  the  loss  of  such  instrument  shall 
not  be  set  up,  provided  an  indemnity  is  given  to  the 
satisfaction  of  the  court  against  the  claims  of  anj  other 
person  upon  such  negotiable  instrument  (p). 

It  seems  to  be  doubtful  whether  or  not,  if  a  bill  or  (4.)  Kon-nego. 
note  not  negotiable  be  lost,  an  action  will  lie  at  law  on  mentVuhig 
the  bill,  or  (failing  that)  on  the  consideration  (q) ;  in  ^^^ 
equity,  however,  such  a  security  may  be  assigned,  and 
therefore  an  indemnity  would  be  justly  demandable, 
and  this  gives  to  equity  sufficient  ground  for  assuming 
the  jurisdiction. 

As  to  DESTROTED  neffoticMe  instruments,  the  weight  (s)  Negotiable 
of  authority  seems  to  support  the  conclusion  that  at  l^^gotiLbie 
common  law,  by  the  custom  of  merchants,  the  holder  jJ^^'^^Sc*"** 
suing  on  the  bill  or  note  must,  on  payment,  deliver  up  ttroyed, 
the  bill  or  note,  and  cannot  recover  unless  he  do  so, 
and  he  cannot  do  so  when  the  instrument  has  been 
destroyed ;  but  that  he  may  in  such  a  case  recover  on 
the  original  consideration,  and  that  is  enough  (r).    Also 
in  the  case  of  Wright  v.  Maidstone  («),  Wood,  V.C, 
held  that  courts  of  equity  have  never  acquired  juris- 
diction to  give  relief  on  account  of  the  destruction  of  a 
bill  of  exchange,  because  there  was  a  complete  remedy 
in  such  cases  at  law.     With  regard  to  destroyed  non- 
negotiable  instruments,  the  rule  is  the  same  as  for  nego- 
tiable instruments  when  destroyed  (t). 


30 


It  is  a  general  rule  that  the  n^on-exectUion  of  a  mere  Second  group 
power  will  not  be  aided  in  equity  (u).     But  the  rule (*i.)Defeotive 

exeoution  of 

powen,  being 
(p)  Kinsi  ▼.  Timmerman,  L.  R.  6  C.  P.  466.  powen  simply. 

{q)  Bylea  on  Bills,  374. 

(r)  Barnard  ▼.  J2o6tn«m,  7  B.  &  C.  95  ;  Byles  on  Bills,  373. 
(«)  I  K.  &  J.  708.  (0  Byles  on  BOls,  372. 

(tt)  ArundeU  ▼.  PhUlpot,  2  Vera.  69  ;  Bidl  ▼.  Vardy,  i  Ves.  Jr.  272. 
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is  di£ferent  where  there  is  a  defective  ezecation  of  a 
power,  resulting  either  from  accident,  mistake,  or  both, 
and  also  in  regard  to  agreements  to  execute  powers 
which  may  generally  be  deemed  a  species  of  defective 
execution  (v).  Equity  will  relieve  in  such  cases  against 
the  defective  execution  of  a  power,  but  only  in  favour 
of  certain  persons  who  are  regarded  by  a  court  of  equity 
with  pecuUar  favour,  and  where  there  are  no  opposing 
equities  in  the  case.  The  aid  of  equity  wiU  be  afforded 
( I )  tQjftj2]Ufihafler  {w\  which  term  includes  a  mortgagee 
and  a  lessee  (x) ;  (2)  to  a  creditor  (y) ;  (3)  to  a 
wife  (z)  I  (4)  to  a  legitimate  child  (a),  for  wives  and 
children  are  in  some  degree  considered  as  creditors  by 
nature  (6)  ;  and  (5)  to  a  charity  (c).  But  it  has  been 
decided  that  a  defective  execution  will  not  be  aided  in 
favour  of  the  donee  of  the  power  (d),  nor  of  a  hus- 
band (e),  nor  of  a  natural  chUd  (/),  nor  of  a  grand- 
child (g),  nor  of  remote  relations,  much  less  of  volun- 
teers {h)  I  and,  in  fact,  in  favour  of  no  others  than  the 
five  favoured  classes  of  persons  above  enumerated. 

What  defect!        ^g  ^o  the  defects  which  will  be  aided,  they  may 

in  the  exeeu-  .1,  ,.,  1.1 

tion  of  a  power  generally  be  said  to  be  any  which  are  not  of  the  very 

are  aided^      essence  and  substance  of  the  power.     Thus,  a  defect 

by  executing  the  power  by  will  when  it  is  required  to 

be  by  deed  or  other  instrument  inter  vivos  wiU  be 


(v)  Sugd.  on  Pow.  549. 

(w)  Fothergill  ▼.  FothergOl,  2  Freem.  257. 

(«)  Barker  ▼.  BiU,  2  Ch.  R.  218 ;  Jieid  v.  Shergold,  10  Vee.  370. 

(y)  PdOard  ▼.  QrttnvO,  I  Ch.  Ca.  10;  WUket  ▼.  HoLroM,  9  Mod.  485. 

(a)  Cowp.  267  ;  Clifford  v.  BuriingUm,  2  Vem.  379. 

(a)  Sarth  v.  Blanfrey,  Gilb.  £q.  H.  166;  Sikud  ▼.  Snudy  Amb.  64 ; 
Bruce  ▼,  Bruce,  L.  R.  11  Eq.  371. 

(6)  Barnard,  C.  C.  107 ;  Hervey  T.  Hervey,  l  Atk.  561. 

(<?)  Jnnes  v.  Sayer,  7  Hare,  377  ;  3  Mac.  &  G.  609 ;  AtL-Cfen.  v.  Sib- 
thorp,  2  Ru88.  &  My.  107. 

{d)  EOUon  v.  EUiion,  6  Yes.  656. 

(e)   WaU  V.  WaU,  3  Vea.  244. 

(/)  Tudor  Y.  Anton,  2  Vea.  Sr.  582. 


Q)  WatU  V.  BulUu,  1  P.  Wma.  6a 
(A)  Smith  V.  AMhton,  I  Freem.  309. 
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aided  (t) ;  but  not  vice  versd,  for  if  the  power  is  re- 
quired to  be  executed  only  by  will,  and  it  is  executed 
by  an  absolute  and  irrevocable  deed,  no  relief  will  be 
granted  (j).  Nor  wiU  equity  aid  where  the  power  is 
executed  without  the  consent  of  parties  who  are  re* 
quired  to  consent  to  it  (k),  unless  when  their  consent 
has  become  inunaterial  or  impossible  to  obtain.  But 
equity  will  supply  such  defects  as  the  want  of  a  seal, 
or  of  witnesses,  or  of  a  signature,  or  defects  in  the 
limitations  of  the  property  (Z). 

But  we  must  be  careful  to  distinguish  between  (2.)  Sxecation 
mere  powers  and  powers  in  the  nature  of  trusts.  The  the  nlture'of , 
distinction  between  a  power  and  a  trust  is  marked  and  *"*■*■:  "^"^ 

,     .  T^  .  .11,      thouffhleft 

obvious.  Powers  are  never  imperative,  they  leave  the  whoUy  un- 
act  to  be  done  at  the  will  of  the  party  to  whom  they  ^^^^^  ' 
are  given.  Trusts  are  always  imperative,  and  are  ob- 
ligatory upon  the  conscience  of  the  party  intrusted  (m). 
But  sometimes  trusts  and  powers  are  blended;  a 
man  may  be  invested  with  a  trust  to  be  efifected  by  the 
execution  of  a  power  given  to  him,  which  is  in  that 
case  imperative ;  in  other  words,  the  trust  may  have 
been  vested  in  him  under  the  garb  or  in  the  disguise 
of  a  power,  but  it  is  none  the  less  for  that  a  trust ;  and 
if  he  refuse  to  execute  it,  or  die  without  having  exe- 
cuted it,  equity  will  interpose  and  give  suitable  relief, 
because  his  omission  to  do  so,  by  accident  or  design, 
ought  not  to  disappoint  the  objects  of  the  donor  (n). 


In  the  course  of  administration  of  estates,  executors  Third  group 
and  administrators  often  pay  debts  and  legacies  ^^de^^  ?/ ?AjJiaeiit 

— in  payment 

by  executors 
(»)  TolUi  ▼.  Toilet,  1  L.  C.  254.  or  adminlBtia- 

0' )  J^M  ▼.  Shergold,  10  Ves.  370 ;  Adney  y.  Fidd,  Amb.  654.  tors. 

(k)  MatiMdl  y,  MwMeU,  cited  in  8coU  v.  TyUr,  2  Bro.  G.  G.  45a 
(/)  Ghance  on  Powen,  2878,  2879,  2886,  2890.     See  I  Vict.,  a  26^ 

a.  10,  and  22  &  23  Vict.,  0.  35,  a.  12.  (m)  Wilm.  23. 

(n)  Wamrfard  t.  Thompson,  3  Yea.  513 ;  Brown  t.  BiffgM,  8  Yea. 

574. 
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a  well-founded  belief  that  the  assets  are  sufficient  for 
all  purposes.  It  may  turn  out,  however,  from  unex- 
pected occurrences,  or  from  unsuspected  debts  and 
claims  coming  to  light  subsequently,  that  there  is  a 
deficiency  of  assets  for  the  payment  even  of  the  debts. 
Under  such  circumstances  the  executors  used  to  be 
entitled  to  no  relief  at  law.  But  in  a  court  of  equity, 
if  they  have  acted  with  good  faith  and  with  due 
caution,  they  will  be  clearly  entitled  to  relief,  upon  the 
ground  that  otherwise  they  will  be  innocently  subject 
to  an  unjust  loss  from  what  the  law  itself  deems  an 
accident  (o).  An  executor  or  administrator  stands  in 
the  condition  in  equity  qi  a  gratuitous  bailee,  and^jyill 
not  be  charged  without  some  default  in  him.  There- 
fore, if  any  of  the  goo3s"bf  the  testator  are  stolen  from 
the  executor,  or  from  the  possession  of  a  third  person 
to  whose  custody  they  have  been  delivered  by  the  exe- 
cutor, the  latter  shall  not  in  equity  be  charged  with 
these  assets  (p).  Again,  if  the  goods  be  of  a  perishable 
nature,  and  before  any  default  in  the  executor  to  preserve 
them,  or  sell  them  at  due  value,  they  are  impaired,  he 
shall  not  answer  for  the  first  value,  but  shall  give  that 
matter  in  evidence  to  discharge  himself  (q).  And 
since  the  Judicature  Acts,  1873-75,  this  is  now  the 
view  accepted  in  courts  of  law  regarding  the  executor's 
position  (r). 

(3.)  A  minor         As  another  illustration  of  the  doctrine  of  relief  in 
OT^tic^  Sd   ^^i^y  Tipon  the  ground  of  accident,  it  may  be  stated, 
muster  be-       that  if  a  minor  is  bound  £is  apprentice  to  a  person, 
comes  i>aii|c.     ^^ ^  ^  large  premium  is  given  to  the  master,  who  be- 
comes bankrupt  during  the  apprenticeship,  in  such  a 
case  equity  will  interfere,  and  apportion  the  premium 
upon  the  ground  of  the  failure  of  the  contract  from 

(o)  Edward$  y.  Frtiman,  2  P.  Wma.  447 ;  Hawkint  ▼.  Day,  Amb. 
160 ;  St.  90. 
(l>)  Jones  T.  Lewi$,  2  Ves.  Sr.  240. 

(q)  Clough  ▼.  Bcnd^  3  My.  k  Or.  496 ;  Wms.  on  Ezon.  1666-1679. 
(r)  Job  Y.  Job,  26  W.  R.  206 ;  L.  R.  6  Ch.  DiT.  562. 
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accident  (5), — a  principle  of  equity  which  has  been 
adopted  hj  the  Legislature  in  the  Bankruptcy  Act, 
1869  (0. 

IL  It  remains  to  consider,  secondly,  those  cases  of  11.  Oasei 
accident  in  which  equity  will  not  give  relief.     In  the  Iiii^otSv/ 
first  place,  in  matters  of  positive  contract  and  obligation  "^j®'^  matten 
created  by  the  deliberate  act  of  the  parties,  it  is  no  of  positive 
ground  for  the  interference  of  equity  that  the  party  has  ^,  A^l^te 
been  prevented  from  fulfilling  them  by  accident ;  or  ^!f^^  ^ 
that  he  has  been  in  no  default ;  or  that  he  has  been  not  reUevad 
prevented  by  accident  from  deriving  the  full  benefit  of  destruotion  of 
the  contract  on  his  own  sida     Thus,  if  a  lessee  on  a  ^uJ^  ^"" 
demise  covenants  to  pay  rent,  or  to  keep  the  demised 
premises  in  repair,  he  will  be  bound  to  do  so  in  equity 
as  well  as  at  law,  notwithstanding  the  destruction  or 
injury  of  those  premises  by  inevitable  accident,  as  if 
they  are  burnt  by  lightning,  or  destroyed  by  public 
enemies,  or  by  any  other  accident,  or  by  overwhelming 
force  (u).     The  reason  is,  that  he  might  have  provided 
for  such  contingencies  by  his  contract,  if  he  had  so 
chosen ;  and  the  law  will  presume  an  intentional  general  A 
liability  where  he  has  made  no  exception  {v). 

And  the  like  doctrine  applies  to  other  cases  of  con-  (a.)  Oontnu$ti 
tract  where  the  parties  are  equally  innocent    Thus,  for  J^^iJu'SiJ*^' 
instance,  if  there  is  a  contract  for  a  sale  at  a  price  to  innocent- 
be  fixed  by  an  award  during  the  life  of  the  parties,  and 
one  of  them  dies  before  the  award  is  made,  the  con- 
tract fails,  and  equity  will  not  enforce  it  upon  the 
ground  of  accident ;  for  the  time  of  making  the  award 
is  expressly  fixed  in  the  contract,  according  to  the 

it)  Hale  Y.  Webb,  2  Bro.  C.  C.  78. 

(0  32  &  33  Vict,  c  71,  •.  33. 

{u)  BtUloek  ▼.  Dommitt,  6  T.  R.  650 ;  Brecknock  Can.  Co.  ▼.  Pril- 
duvrd,  6  T.  R.  750 ;  Bel^our  v.  WesUm,  1  T.  R.  310 ;  Pym  ▼.  Black- 
bum,  3  Ve«.  34,  38. 

(v)  St.  loi.  See  also  B^t  (Marquis)  v.  7%ompiOti,  13  M.  &  W.  487  ; 
MdUr$  ▼.  Devonshire  {Duke),  16  Beav.  252. 
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pleasure  of  the  parties ;  and  there  is  no  equity  to  sub- 
stitute a  different  period  (w). 

(3.)  Where  In  the  next  place,  courts  of  equity  will  not  grant 

^w^hM^eon  ^^i®^  ^  ^  party  upon  the  ground  of  accident,  where  the 
guilty  of  grow  accideut  has  arisen  from  his  own  gross  negligence  or 

negligence.         -,.-.  ,  .,  ..i...,^ 

fault ;  for,  in  such  a  case,  there  is  in  fact  no  accident 
properly  so  called,  as  above  defined,  and  a  party  has 
no  claim  to  come  into  a  court  of  justice  to  ask  to  be 
saved  from  the  consequences  of  his  own  culpable  mis- 
conduct (x). 

(4.)  Where  Again,  courts  of  equity  will  not  interpose  upon  the 

5^?hi!i^i°^  ground  of  accident  where  a  party  has  not  a  clear 
b^t*^"?**    ^£e§Jgd^_£Jgbt,  but  his  claim  rests  in  mere  expectancy, 


but  only  &         ^sspB**^^*^*^^— ^ 

probability  of  and  in  a  matter  not  of  trust,  but  of  volition.     As  if  a 
a  right.  testator,  intending  to  make  a  will  in  favour  of  parti- 

cular persons,  is  prevented  from  doing  so  by  accident, 
equity  cannot  grant  relief;  for  a  legatee  or  devisee  is 
a  mere  volunteer  taking  by  the  bounty  of  the  testator, 
and  has  no  independent  right,  until  there  is  a  title 
consummated  by  law  (y). 

(s)  Equity  wm  In  the  next  place,  no  relief  wiU  be  granted  in  equity 
party  where  where  the  Other  party  stands  upon  an  equal  equity, 
part^^^hM  an  ^^^  ^  entitled  to  equal  protection,  as  in  the  case  of  a 
equal  equity.  ^Qfi^  fide  purchaser  for  valuable  consideration  without 
notice  (2). 

(«)  St.  103  ;  BUmdeU ▼.  Bi^Uargh,  17  Vea.  232-240 ;  WhaU^.  NuU$^ 
I  P.  Wma.  61  ;  Mortimer  ▼.  Capper^  i  Bro.  C.  C.  156. 
(z)  Ex  parte  Oreenatoay^  6  Tee.  812. 
(y)  WkiUon  v.  Ruefel,  I  Atk.  448. 
(z)  PowdL  ▼.  PowdL,  Prec.  Ch.  278  ;  Maiden  v.  MeniU,  2  Atk.  8. 
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CHAPTER   II. 

MISTAKE. 

Mistake,  as  recognised  and  relievable  against  in  a  Mistake, 
court  of  equity,  may  be  defined,  in  contradistinction 
from  accident,  as  someyunintentional  act  or  omission 
arising  from  ignorance  or  surprise,  and  sometimes  from 
imposition  or  misplaced  confidence^  but  in  the  latter 
case  it  is  not  distinguishable  from  fraud. 

This  subject  may  be  divided  into  two  classes  of 
cases: — 

I.  Mistakes  in  matter  of  law. 
II.  Mistakes  in  matter  otfact 

I.  As  to  mistakes  in  matter  of  law,  it  is  a  general  i.  Mistake  of 
maxim  that  ignorance  of  law  is  no  excuse, — Iffnorantia  ^ninOroie, 
legis  neminem  excvscUf — and  this  maxim  is  about  as  »°*  "^^®y*^^®* 
much  observed  in  equity  as  at  law ;  for  the  presump-  legit  neminm 
tion  is,  that  every  one  assuming  to  deal  with  his  own  ***"****• 
property  is  (by  himself  or  his  legal  advisers)  acquainted 
with  his  rights  to  it  or  in  it,  provided  he  has  had  a 
reasonable  opportunity  of  knowing  them ;  and  nothing 
would  be  more  liable  to  abuse  than  to  permit  a  person 
after  parting  with  his  property  to  pretend  that,  at  the 
time  of  parting  with  it,  he  was  ignorant  of  the  law 
affecting  his  title.     But  the  maxim  applies,  properly 
speaking,  only  to  the  general  law  of  the  country,  and 
not  therefore  to  ignorance  of  a  private  jus  or  right ; 
and  generally  it  may  be  said,  that  in  a  court  of  equity 
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the  line  between  mistakes  of  law  and  mistakes  of  fact 
has  not  been  very  clearly  or  simply  drawn  (a). 

nndwTmbh^       An  agreement  entered  into  in  good  faith,  though 
take  of  Uw      under  a  mistake  of  law,  will  in  the  general  case  be 
"*    *'  held  valid  and  obligatory  upon  the  parties.     Thus, 

where  a  devise  was  made  to  a  woman  upon  condition 
that  she  should  marry  with  the  consent  of  her  parents, 
and  she  married  without  such  consent,  whereby  a  for- 
feiture accrued  to  other  persons,  and  these  latter 
persons  afterwards  executed  an  agreement  respecting 
the  estate,  whereby  the  forfeiture  was  in  eflFect  waived, 
the  court  refused  any  relief.  Lord  Hardwicke  saying, 
"  It  is  said  they  might  know  the  fact  (i.e.,  of  the  mar- 
riage without  consent)  and  yet  not  know  the  conse- 
quence in  law;  but  if  parties  are  entering  into  an 
agreement,  and  the  very  wUl  out  of  which  the  forfeiture 
arose  is  lying  before  them  and  their  counsel  while  the 
drafts  are  preparing,  the  parties  shall  be  supposed  to 
be  acquainted  with  the  consequence  of  law  as  to  this 
point,  and  shall  not  be  relieved  on  pretence  of  being 
surprised^  with  such  strong  circumstances   attending 

it"  (J). 

Cues  in  which  But  although  relief  will  not  be  granted  in  equity 
^Mta^miT  against  a  mistake  in  point  of  law  committed  with  full 
take  of  law,  knowledge  of  all  the  facts,  there  are  certain  cases  ap- 
parently exceptions  to  this  general  rule,  and  usually 
so  classed,  but  which,  upon  examination,  will  be  found 
to  have  turned,  not  upon  the  consideration  of  a  mere 
mistake  of  law,  stripped  of  all  other  circumstances,  but 
upon  an  admixture  of  other  ingredients  going  to  esta- 
blish misrepresentation  or  some  imposition  or  abuse  of 


(a)  Cooper  v.  Phippt^  L.  R.  2  H.  L.  149,  170 ;  Tumer  ▼.  Turner, 
HaU  v.  Turner,  14  Ch.  Diy.  829 ;  and  especially  JDanid  ▼.  Sinclair,  6 
App.  Ca.  180. 

(h)  PuUen  Y.  Ready,  2  Atk.  591 ;  Jmham  v.  CJiild,  I  Bro.  C.  C.  92 ; 
WorraU  ▼.  Jacob,  3  Men  255. 
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confidence  or  undue  influence,  or  that  sort  of  surprise 
which  equity  uniformly  regards  as  a  just  foundation 
for  relief  (c).     Thus,  if  a  party,  acting  in  ignorance  of  (i.)  Where  a 
a  clear  and  settled  principle  of  law^  is  induced  to  give  Sor*ignor»nS' 
lip^  portion  oi  his  indisputable  property  to  another,  ®'  i?^**  "*^ 
under  the  name  of  a  compromise,  a  court  of  equity  principle  of 
will  relieve  him  from  the  effect  of  his  mistake,  e.g.,  if    ^' 
an  eldest  son  and  heir-at-law,  knowing  that  he  was  the 
eldest  son  but  too  ignorant  to  know  that  he  was  there- 
fore heir-at-law,  should  agree  to  divide  the  estates  with 
his  younger  brother,  such  an  agreement  would  be  held 
in  a  court  of  equity  invalid,  and  relief  would   be 
granted,  scU.  upon  the  ground  that  the  ignorance  of  a 
plain  and  established  doctrine,  so  generally  known  and 
of  such  constant  occurrence,  as  a  common  canon  of  de- 
scent, may  well  give  rise  to  a  presumption  that  there 
has  been  some  uvdue  influence,  imposition,  mental  imie- 
cUity,  or  confldenee  abused  (i).     And  so  also  cases  of 
surprise,  combined  with  a  mistake  of  law,  also  stand  (3.)  Surprise 
upon  a  ground  peculiar  to  themselves.     In  such  cases  TmUtake  of* 
the  agreements  or  acts  are  unadvised  and  improvident,  ^^  remedied, 
and  without  due  deliberation  (e).     Where  the  surprise 
is  mutual,  there  is  of  course  a  still  stronger  ground  to 
interfere,  for  neither  party  has  intended  what  has  been 
done.     They  have  misunderstood  the  effect  of  their 
own  agreements  or  acts ;  or  have  pre-supposed  some 
facts  or  rights  existing,  as  the  basis  of  their  proceed- 
ings, which  in  truth  did  not  exist  (/)• 

But  where  the  alleged  mistake  arises  not  f rom  Oompromiies, 
ignorance  of  a  plain  and  settled  principle  of  law,  but  wheVa  doubt- 
on  a  doubtful  point  of  law,  a  compromise  fairly  entered  [j^]^"''  °' 

(e)  WiUan  ▼.  WiUan,  l6  Ves.  82. 

(cQ  BroughUm  v,  HvU,  3  De  O.  &  Jo.  501 ;  and  see  remasks  of  Lord 
Westbury  in  Cooper  v,  Phippt,  L.  R.  2  H.  L.  170. 

(«)  JBvam  ▼.  Llewellyn,  2  Bro.  C.  C.  150 ;  Ormond  ▼.  Hutehinson,  13 
Ves.  51. 

(/)  WiUan  y.  WiUan,  16  Ves.  72,  81 ;  Cochrane  t.  WilUi,  L.  R.  i 
Ch.  58. 
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into,  with  dne  deliberation  and  full  knowledge,  will  be 
upheld  in  a  court  of  equity  as  reasonable  in  itself,  to 
terminate  the  differences  by  dividing  the  stake,  and  as 
Family  com-  Supported  by  principles  of  public  policy  (g).  And  it 
uphTiTSf  no  is  ^  &ct  upon  this  ground  that  the  whole  doctrine 
^If^^  of  the  validity  of  family  compromises  rests ;  for  when 
niffffettio/aUi,  family  agreements  have  been  fairly  entered  into,  with- 
oiorare.  out  concealment  or  imposition  on  either  side,  with  no 

suppression  of  what  is  true  or  suggestion  of  what  is 
false,  each  of  the  parties  investigating  the  subject  for 
himself,  and  each  communicating  to  the  other  all  he 
knows,  and  aU  the  information  which  he  has  received 
on  the  question,  then,  although  the  parties  may  have 
greatly  misunderstood  their  position,  and  mistaken 
their  rights,  a  court  of  equity  wUl  not  disturb  the 
quiet  which  is  the  consequence  of  that  agreement  (A). 
"  Wherever  doubts  and  disputes  have  arisen  with  regard 
to  the  rights  of  diflferent  members  of  the  same  family, 
and  especially  where  those  doubts  have  related  to  a 
question  of  legitimacy,  and  fair  compromises  have  been 
entered  into  to  preserve  the  harmony  and  affection, 
or  to  save  the  honour  of  the  family,  those  arrange- 
ments have  been  sustained  by  this  court,  albeit,  per- 
haps, resting  upon  grounds  which  would  not  have 
been  considered  as  satisfactory  if  the  transaction  had 
occurred  between  strangers  "  (i).  And  these  principles 
will  apply  whether  the  doubtful  points,  with  reference 
to  which  the  compromise  has  been  made,  are  matters 
of  fact  or  of  law  (j).  But  in  order  that  a  family 
arrangement  may  be  supported,  there  must  be  a  full 
and  fair  communication  of  all  material  circumstances 
affecting  the  subject-matter  of  the  agreement,  which 
are  within  the  knowledge  of  the  several  parties,  whether 

ig)  Pickering  ▼.  Piekering,  2  Beav.  56 ;  Oihbim  v.  Cbtm^,  4  Ves. 
849 ;  Naylor  t.  Winch,  i  S.  &  S.  564. 

{h)  OordoH  ▼.  Gordon,  3  SwaoBt.  463  ;  and  Bee  In  re  BirchaU,  WUion 
y.  Birekall,  16  Ch.  Div.  41. 

(t)  Weitby  V.  WeHbg,  2  Dr.  &  War.  503. 
,   ij)  Neale  t.  Neale,  1  Kee.  672  ;  Wettby  v.  Wetthy,  2  Dr.  &  War.  503. 
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such  information  be  asked  for  by  the  other  party  or 
not  (k).  **  There  must  Thot  orUy  be  good  faith  and  honest 
intention^  hut  full  disclosure;  annd  vdth/nU  full  disclosure, 
honest  intention  is  not  sufficient "  (Z). 

And  the  disinclination  of  equity  to  set  aside  a  family  Equity  win 
or  other  compromise  entered  into  bond  fde,  and  with  a  ^aittoiTof*" 
full  disclosure  of  all  facts  known  to  either  party,  will  ^^  2^^^. 
be  strengthened  where  subsequent  arrangements  have 
taken  place  on  the  footing  of  such  a  compromise  (m). 
But  where  there  is  a  mixture  of  mistake  of  title,  gioss 
personal  ignorance,  liability  to   imposition,  habitual 
intoxication,  and  want  of  professional  advice,  courts  s^ctM,— where 
of  equity  have  manifested  a  strong  disinclination  to  S^^poSSon? 
support  a  compromise,  whether  between  members  of  a 
family  or  between  strangers  (n). 

It  has  been  already  stated  that  where  a  bond  fide  Equity  will 
purchaser  for  valuable  consideration  without  notice  is  ^b&nA^^^^ 
concerned,  equity  will  not  interfere  to  grant  relief  in  J^j^e  ^fthout 
favour  of  a  party,  although  he  has  acted  in  ignorance  notice. 
of  his  title  upon  a  mistake  of  law ;  for  in  such  a  case 
the  purchaser  has  at  least  an  equal  right  to  protection 
with  the  party  who  has  committed  the  mistake ;  and 
where  the  equities  are  equal,  the  court  will  not  inter- 
fere between  the  parties  (py 

II.  As  to  mistakes  of  fact,  the  general  rule  is  that  ii.  Mistake 
an  act  done  or  contract  made  under  a  mistake  or  in  glneraiTufer 
ignorance  of  a  material  fact  is  voidable  and  relievable  reUevabie. 
in  equity ;  for  it  is  not  possible  that  any  one  can,  by 


{Jk)  Grunvfood  v.  Oreentoood,  2  De  G.  Jo.  &  Sm.  28. 

(Q  Chrdon  v.  Gordon^  3  Swanat.  400 ;  De  Cordova  v,  De  Cordovay  4 
App.  Ca.  692 ;  and  see  Futey  ▼.  De$b<yutfrie,  3  P.  Wms.  315  ;  Sturge  v, 
Sturge,  12  Beav.  229. 

(m)  difion  y.  Cockbum,  3  My.  &  E.  76 ;  BenOey  ▼.  Mackay^  31  Beav. 
143,  10  W.  R.  873. 

(n)  Dunnage  v.  White,  i  Swanst.  137;  Perue  v.  Perste,  7  C.  &  Fin. 
318.  (0)  Maiden  y.  MeniU,  2  Atk.  8. 

2  E 
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any  amount  of  diligence,  acquire  a  knowledge  of  all 
matters  of  fact.  With  reference  to  this  subject,  the 
following  general  propositions  may  be  laid  down : — 

(a.)  Prineipiei       I.  The  rule  as  to  ignorance  or  mistake  of  a  fact 
nevlwe!'""    entitling  the  party  to  relief  is  to  be  taken  with  this 
b  ^^*  ^^    important  qualification, — that  the  fact  must  be  material 
'^   to  the  act  or  contract ;  that  is,  that  it  must  be  essential 
to  its  character.    For  though  there  may  be  an  acci- 
dental ignorance  or  mistake  of  a  fact,  yet,  if  the  act 
or  contract  is  not  materially  aflfected  by  it,  the  party 
claiming  relief  on  that  immaterial   ground  will  be 
denied  it      And    the  same   principle   is    applicable 
though  the  mistake  be  mutual,  as  if  a  person  should 
sell  a  messuage  to  another  which  was  at  the  time 
swept  away  by  a  flood,  without  either  party  having 
.  any  knowledge  of  the  fact,  equity  would  relieve  the 
purchaser  upon  the  ground  that  both  parties  intended 
the  purchase  and  sale  of  a  subsisting  thing,  and  implied 
its  existence  as  the  basis  of  their  contract  (p). 

2.  Fact  xnuit  2.  It  is  not,  howcver,  sufficient  in  aU  cases,  to  give 
*lrt**'L^d A  ^^^  P^^^y  relief,  that  the  fact  is  material ;  but  the 
not  get  fact  must  also  be  such  as  he  could  not  by  reasonable 
by  diligent  °  diligence  get  knowledge  of,  when  he  was  put  upon 
inquiry.          inquiry.    For  if  by  such  reasonable  diligence  he  could 

have  obtained  knowledge  of  the  fact,  equity  will  not 
relieve  him,  since  that  would  be  to  encourage  culpable 
negligence. 

3.  Partyhav-  3.  In  cascs  where  one  of  the  contracting  parties 
muat  have*  5?  ^^  knowledge  of  a  fact  material  to  the  contract  which 
MinSon'^  he  does  not  communicate  to  the  other,  it  is  necessary, 
discover  the     in  order  that  the  latter  may  set  aside  the  transaction 

'^ '  on  the  ground  of  such  concealment,  that  the  former 


(p)  Bore  V.  Beeher^  12  Sim.  465 ;  Cochrane  v.  WUliSf  L.  B.  i  Ch. 
58. 
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should  have  been  under  an  obligation,   not  merely 
moral,  but  legal  or  equitable,  to  make  the  discovery. 

4.  Where  the  means  of  information  are  open  to  both  4.  Where 
parties,  and  where  each  is  presumed  to  exercise  his  lUfJ^^Jtion 
own  skill,  diligence,  and  judgment  with  regard  to  8.^®^*|J^y, 
subject-matter,  where  there  is  no  confidence  reposed,  and  no  conft- 
but  each  party  is  dealing  with  the  other  at  arm's  no'rdiS!^"   ' 
length,  equity  will  not  relieve.      And  therefore  where 
the  fact  (not  being  a  .fact  amounting  to  the  entire 
subject-matter  of  the  contract)  is  equally  unknown  to 
both  parties ;  or  where  each  has  equal  and  adequate 
means  of  information ;  or  where  the  fact  is  doubtful 
from  its  own  nature ;  in  every  such  case,  if  the  parties 
have  acted  with  entire  good  faith,  a  court  of  equity 
will  not  interpose  (5^). 

The  general  ground  upon  which  all  these  distinc-  General 
tions  proceed  is,  that  mistake  or  ignorance  of  facts  J J^^Jjpfg, 
in  parties  is  a  proper  subject  of  relief  only  where  it  ©^  '«ii«''   - 
/,  constitutes  a  material  ingredient  in  the  contract  of 
Z.  the  parties,  or  ^dsappoijibs  their  intention  by  a  mutual 
2,  error;    or  where  it  is  inconsistent  with  good  faith, 
U.  and  proceeds  from  a  violation  of  the  obligations  which 
are  imposed  by  law  upon  the  conscience  of  either 
party.      But  where  each  party  is  equally  innocent,     /, 
and  there  is  no  concealment  of  facts  which  the  other     ^ 
party  has  a~right  to  know,  and  no  surprise  or  imposi-      ^^ 
tion  existg,  the  mistake  or  ignorance,  whether  mutual 
or  unilateral,  is  treated  as  laying  no  foundation  for 
equitable  interference  (r). 

It  is  a  general  rule  of  law  that  oral  evidence  shall  OnJ  eTidenoe 
in  no  case  be  received  as  equivalent  to,  or  as  a  sub-  prS^^Sjddent, 

mistake,  or 

fraud. 
(5)  Mortimer  v.  Capper,  i  Bro.  C.  C.  158,  6  Vea.  24;  Aindie  ▼. 
diedlycott,  9  Vei.  13. 

(r)  Janet  v.  Clifford,  L.  R.  3  Ch.  Biv.  779 ;  and  see  JIanley  v.  Pear- 
$on,  13  Cb.  Div.  545,  citing  Smith  v.  Hiffe,  L.  B.  20  £q.  666. 
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stitnte  for,  a  written  instrument,  where  the  latter  is 
required  by  law,  or  to  give  effect  to  a  written  instru- 
ment which  is  defective  in  any  particular  which  by 
law  is  essential  to  its  validity ;  or  to  contradict,  alter, 
or  vary  a  written  agreement,  either  appointed  by  law 
or  by  the  compact  of  private  parties,  to  be  the  appro* 
priate  and  authentic  memorial  of  the  particular  facts 
which  it  recites  (s).  But,  upon  principle,  oral  evidence 
is  admissible  to  show  that  either  by  accident,  mistake, 
or  fraud,  a  written  agreement  has  not  been  constituted 
the  depository  of  the  intention  and  meaning  of  the 
parties.  To  enforce  the  performance  of  an  agreement 
under  such  circumstances  would  be  the  highest  in- 
justice; it  would  be  to  allow  an  act^  originating  in 
innocence,  to  operate  ultimately  as  a  fraud,  by  en- 
abling the  party  who  receives  the  benefit  of  the  mis* 
take  or  accident  to  resist  the  claims  of  justice,  under 
shelter  of  a  rule  framed  to  promote  it  (t). 

The  general  rule  as  to  the  admissibility  of  evidence 
in  cases  of  mistake  may  be  thus  stated : — Where,  by 
mistake,  an  instrument  inter  vivos  is  not  what  the  parties 
m  intended,  or  tiiere  is  a  mistake  in  it,  other  than  a 
mistake  in  law,  and  the  mistake  is  clearly  made  9ut  by 
admissible  and  satisfactory  evidence,  or  is  admitted  by  ' 
the  other  side  (u),  or  is  evident  from  the  nature  of  the 
case,  or  from  the  rest  of  the  deed,  equity  will  rectify 
the  mistake  (v). 

MistAke  im-  Courts  of  equity  will  grant  relief  in  cases  of  mistake 

narure'orthe    ^^  written  contracts,  not  only  when  the  fact  of  the 

cAiie.  mistake  is  expressly  established,  but  also  when  it  is 

fairly  implied  from   the   nature   of  the  transaction. 


(f)  3  Starkie  on  Ey.  753. 
(t)  Murray  v.  Parker,  19  Beav.  308. 

(u)  Davit  ▼.  Syniorult,  1  Cox.  404  ;  Jtuud  v.  Davy,  6  Gr.  165. 
{v)  Sm.  Man.  49 ;  Afttrray  v,    Parker,   19  Beav.   305 ;    FawUr 
Fowler,  4  De  G.  &  Jo,  850  ;  Townthend  v.  Stangroamj  6  Yea.  333. 
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Thus,  a  parfcnersliip  debt  has  beea  treated  in  equity 
as  the  several  debt  of  each  partner,  though,  at  law,  it 
is  the  joint  debt  of  all ;  because  in  such  cases  all  have 
had  a  benefit  from  the  money  advanced,  or  the  credit 
given,  and  the  obligation  to  pay  exists  independently 
of  any  instrument  by  which  the  debt  may  have  been 
secured  So  where  a  joint  bond  has  in  equity  been 
considered  as  several,  there  has  been  a  credit  previously 
given  to  the  different  persons  who  have  entered  into 
the  obligation.  It  was  not  the  bond  that  first  created 
the  liability  to  pay  (w). 

But  where  the  inference  of  a  several  original  debt  or  Ezoeption  to 
liability  does  not  exist,  a  eouit  of  equity  will  not  inter-  pHn^pie. 
fere  unless  there  is  evidence  of  mistake.  The  Master 
of  the  Eolls,  in  Sumner  v.  Powell  («),  thus  expresses 
himself: — ''It  has  never  been  determined  that  every 
joint  covenant  is  in  equity  to  be  considered  as  the 
several  covenant  of  each  of  the  covenanters.  .  .  .  When 
the  obligation  exi^  only  hy  virtue  of  the  covenant,  its 
extent  can  be  measured  only  by  the  tDords  in  tohieh  it  is 
conceived.  .  ,  .  But  in  this  case  the  covenant  is  purely 
a  matter  of  arbitrary  convention,  growing  out  of  no 
antecedent  liability  in  all  or  any  of  the  covenantors  to 
do  what  they  have  thereby  undertaken.  ...  It  is  not 
attempted  to  be  shown  that  there  was  any  mistake  in 
drawing,  the  deed,  or  that  there  was  any  agreement  for 
a  covenant  of  a  different  sort  There  is  nothing  but  the 
covenant  itself  by  which  its  intended  extent  can  be  ascer" 
tained,  '  There  is  no  ground,  therefore,  on  which  a 
court  of  equity  can  give  it  any  other  than  its  legal 
operation  and  effect "  (y). 


(to)  Sumner  v.  PoweU,  2  Mer.  36 ;  Ikvaynes  v.  Noble,  I  Men  538 ; 
and  Me  Kendall  ▼.  BamUlUmf  3  C.  P.  Div.  403,  and  on  appeal  4  App. 
Ca.  504  (the  true  nature  of  a  partoership  debt).  See  also  Welman  t. 
Welman,  15  Ch.  Diy.  570 ;  and  Loveiy  t.  Smithy  15  Cb.  Dit.  655. 

(as)  2  Mer.  36. 

(y)  JUekaraion  ▼.  Borton,  6  Bear.  187  ;  UnderhUl  v.  Horwood,  10 
Ym.  227,  228  ;  Rawttone  ▼.  Parr,  3  Ruaa.  424,  539. 
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(6.)  Oases  in 
vhich  equity 
relieves 
against  mis- 
take  of  fact. 

( I.  )BKCnFf  CA- 
TION OF  las- 
TAKXS  IN 
MARRIAGE 
BETTLSMENT8. 

(aa.)Both 
mifinriage  arti- 
cles and  settle- 
meDt  before 
marriage. 


There  is  less  diflSculty  in  reforming  written  instru- 
ments where  the  mistake  is  mainly  or  wholly  made 
out  by  other  preliminary  written  instruments  or  memo- 
randa of  the  agreement.  This  is  strongly  illustrated 
in  cases  of  marriage  settlements.  With  reference  to 
these,  the  following  cases  may  occur : — 

(aa,)  Both  the  marriage  articles  as  well  as  the  defi- 
nitive settlement  may  exist  before  the  marriage.  In 
this  case,  if  the  articles  and  the  settlement  vary  in 
their  terms,  the  settlement  will  in  general  be  consi- 
dered the  binding  instrument,  and  will  not  be  con- 
trolled by  the  articles,  because,  as  observed  in  Iiegg  v. 
Ocldwire  (z),  "  When  all  parties  are  at  liberty,  the 
settlement  will  be  taken  as  a  new  agreement" 


(66.)  Where  (ib,)  But  where  the  settlement,  though  made  before 

settkment       marriage,  purports  to  be  in  pursuaruie  of  the  articles 
purports  to  be  entered  into  before  marriage,  and  there  is  a  variance, 

in  pursuance  °  ' 

of  the  articles,  the  Settlement  will  be  rectified  in  accordance  with  the 
articles  (a). 


{ec)  Extrinsic 
evidence  ad- 
missible to 
show  that  pre- 
nuptial  settle- 
ment was 
made  in  pur- 
suance of 
articles. 


{ce)  And  even  although  a  settlement  made  before 
marriage  contains  no  reference  to  the  articles,  yet  if  it 
can  be  shown  that  the  settlement  was  intended  to  be 
in  pursuance  of  the  articles,  and  there  is  clear  and 
satisfactory  evidence  that  the  discrepancy  has  arisen 
from  a  mistake,  the  court  will  reform  the  settlement 
and  make  it  conformable  to  the  articles  as  expressing 
the  real  intention  of  the  parties  (&). 


(«w.)  Settle-         {dd)  Where  the  settlement  is  made  after  marriage, 
Smi^^^       it  will  in  all  cases,  whether  purporting  to  be  made  in 


(s)  I  L.  C.  17 ;  and  see  In  re  Badcock^  Kingdon  t.  Tagert,  17  Cb. 
Div.  361. 

(a)  Wat  Y.  ErUey,  I  Bro.  P.  C.  225  ;  Bold  ▼.  ffutchinton,  5  De  G. 
M.  &  O.  568. 

(6)  Bold  T.  Hutehimovj  5  De  6.  M.  &  G.  558,  568 ;  Breaddlbane  ▼. 
Chandot,  2  My.  &  Cr.  739. 
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pursuance  of  the  pre-nuptial  articles  or  not,  be  con- 
trolled and  rectified  by  them  (c). 

In  Barrow  v.  Barrow  {d),  it  was  held  that  the  erro- 
neous belief  by  the  husband  and  wife  on  their  marriage 
that  a  particular  property  stood  settled,  was  no  ground 
for  rectifying  a  settlement  so  as  to  make  it  include 
that  property : — "Where  a  settlement  has  been  executed 
which  carried  into  effect  a  contract  framed  under  a 
mistaken  apprehension  of  the  facts,  and  a  marriage 
has  been  actually  solemnised  on  the  faith  of  that  con- 
tract and  that  settlement^  it  would  be  to  substitute  a 
new  contract  between  the  parties,  and  not  to  carry 
the  real  contract  into  effect,  if  I  were  to  alter  the 
settlement "  (e). 

The  court  will  not  correct  an  instrument  made  in  MUtake  iu 
consideration  of  marriage,  except  on  evidence  of  the  ^^^[^ 
mistake  oiloth  parties.     In  a  case  (/)  where  the  hus-  K5h  pwtiea. 
band   alone   laboured   imder   a  mistake,  Kindersley, 
V.C,  said : — "  The  wife  is  bargaining  for  herself  and 
her  children,  and  the  question  always  is.  What  is  the 
contract  on  which  the  marriage  took  place?     Here, 
so  far  as  the  wife's  contract  and  understanding  are 
concerned,  the  contract  is  the  settlement  as  it  stands, 
though  the  husband  did  not  understand  that  it  would 
affect  his  property  "  {g).     Save  and  except  in  the  case 
of  marriage  contracts,  the  mistake  need  not  be  that  of 
hoth  parties ;  the  mistake  of  one  will  suffica 

Where  an  instrument  has  been  delivered  up  or  can-  (2.)  imtra- 
celled  imder  a  mistake  of  the  party,  and  in  ignorance  ™p  o*  c»b^*" 
of  the  facts  material  to  the  rights  derived  under  it,  a  ^]^^|S?e  ^*^ 

(c)  Legg  ▼.  Ooldmre,  i  L.  C.  17 ;  ffonor  t.  Honor,  i  P.  Wma.  123 ; 
Mignan  ▼.  Parry ^  31  BeaT.  211. 

{d)  18  Beav.  529.  (t)  WUkinMon  t.  Ndttmy  9  W.  R.  393. 

(/)  SeUt  T.  6e£2«,  I  Dr.  &  Sm.  45. 

(^)  Tkom^pton  ▼.  WhUmore,  i  J.  &  H.  268 ;  Bradford  y.  Btmney^  30 
Bear.  431. 
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court  of  equity  will  in  all  cases  grant  relief,  upon  the 
ground  that  the  party  is  conscientiously  entitled  to 
enforce  such  rights;  and  that  he  ought  to  have  the 
same  benefit  as  if  the  instrument  were  in  his  posses- 
sion with  its  entire  original  validity  (A). 


(3.)  Defective 
execution  of 
poweiB. 


As  to  the  remedy  offered  by  equity  in  cases  of 
defective  execution  of  powers  arising  from  mistake, 
the  same  general  principles  are  applicable  as  in  cases 
of  defective  execution  arising  from  accident  (i). 


(4.)  Mistakes 
in  wills. 


(oa.)  Mere 
misdescription 
of  legatee  will 
not  defeat 
legacy,  unless 
legacy  ob- 
tained by  a 
false  personal 


tion. 


In  regard  to  mistakes  in  wills,  there  is  no  doubt 
that  courts  of  equity  have  or  had  jurisdiction  to  correct 
them  when  they  are  apparent  upon  the  face  of  the  will, 
or  may  be  made  out  by  a  due  construction  of  its  terms, 
for  in  cases  of  wills  the  intention  will  prevail  over  the 
words.  But  then  the  mistake  must  be  apparent  on 
the  face  of  the  will,  otherwise  there  can  be  no  relief; 
for  parol  evidence  or  evidence  dehors  the  will,  is  not 
admissible  to  vary  or  control  the  terms  of  the  will, 
although  it  is  admissible  to  remove  a  latent  ambi- 
Piity  U)' 

(aa.)  It  is  clear  that  in  point  of  law  a  mere  misde* 
scription  of  a  legatee  will  not  defeat  the  legacy.  But 
it  is  equally  clear  that  wherever  a  legacy  is  given  to 
a  person  under  a  particular  character,  which  he  has 
falsely  assumed,  and  which  can  alone  be  supposed  the 
motive  of  the  bounty,  the  law  will  not  permit  hiTn  to 
avail  himself  of  it ;  and  therefore  he  cannot  demand 
his  legacy  (A).  Thus,  where  a  woman  gave  a  legacy 
to  a  man,  describing  him  as  her  husband,  when,  in 
point  of  fact,  the  marriage  was  void,  he  having  a 
former  wife  then  living,  the  bequest  was  in  equity 


(h)  EoMt  India  Co,  y.  D&naid,  9  Vea.  275. 
(»)  See  pp.  423-425,  tupra, 

U)  MUner  v.  Milner,  i  Vea.  Sr.  106  ;  StelibvRg  v.  Walkey,  2  Bro.  C. 
C.  85.  {k)  aUea  v.  CfUa,  i  Keen,  692. 
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held  void  (I).  But  when  a  testator  made  a  will  giv- 
ing aU  his  propertj  to  his  wife,  and  appointing  her 
sole  executrix,  and  she  (it  was  alleged)  was  not  his 
lawful  wife,  having  had  a  former  husband  living,  the 
Court  of  Chancery  in  a  very  recent  case  declined  juris- 
diction, upon  the  ground  that  the  matter  was  one  for 
the  Court  of  Probate  (m), — a  decision  which  goes  far 
towards  cutting  away  altogether  the  jurisdiction  of  the 
Chancery  Division  in  the  matter  of  mistakes  in  wills, 
and  obliging  the  litigants  to  take  the  objection  in  the 
Probate  Division,  and  no  loiter,  as  heretofore,  in  the 
Chancery  Division  (n). 

(bb.)  Where  a  legacy  is  given  or  revoked  upon  a  (66.)  Revoca- 
mistake  of  facts,  eq^uity  will  give  relief.  Thus,  if  a^j^^^jj^f^/ 
testator  revokes  legacies  to  A.  and  B.,  giving  as  ao^'^c*^ 
reason  that  they  are  dead,  and  they  are  in  fact  living, 
equity  will,  or  at  one  time  would,  hold  the  revocation 
invalid,  and  decree  the  legacies  (o).  But  a  false 
reason  given  for  a  legacy,  or  for  the  revocation  of  a 
legacy,  was  not  always  a  sufficient  ground  to  avoid 
the  act  or  bequest  in  equity.  To  have  such  an  effect, 
it  must  have  been  clear  that  no  other  motive  mingled 
in  the  legacy,  and  that  it  constituted  the  substantial 
groimd  of  the  act  or  bequest  (p).  In  Kennell  v.  Abbot 
(s),  the  Master  of  the  Bolls  thus  expressed  himself : 
— "  I  desire  to  be  understood  not  to  determine  that 
where,  from  circumstances  not  moving  from  himself, 
the  description  Is  inapplicable,  as  wnere  a  person  is 
supposed  to  be  a  child  of  the  testator,  and  from 
motives  of  love  and  affection  for  that  child,  supposing 
it  to  be  his  own^  he  has  given  a  legacy  to  it,  and  it 
afteiwards  turns  out  that  he  was  imposed  upon,  and 

(I)  Kenndl  t.  Abbot,  4  Ves.  808. 

(m)  Mduiah  t.  Milton,  L.  R.  3  Ch.  Diy.  27,  foUowing  AUen  t. 
M*Pher8on,  I  H.  L.  G.  191  ;  and  see  Alderton  ▼.  MaddUon,  7  Q.  B. 
D.  174. 

(n)  BetU  ▼.  Doughty,  5  P.  D.  26 ;  MorrdL  v.  MorreU,  7  P.  D.  68. 

(0)  Campbell  ▼.  French,  3  Vea.  321. 

ip)  Box  ▼.  Barrett,  L.  R.  3  £q.  244.  (g)  4  Ves.  808. 
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tbe  child  was  not  his  own,  I  am  not  dispose^  by  any 
means  to  determine  that  the  provision  for  that  child 
should  totally  fail;  for  circumstances  of  personal 
affection  to  the  child  might  mix  with  it,  and  might 
entitle  him,  though  he  might  not  fill  that  character  in 
which  the  legacy  is  given.  Neither  would  I  have  it 
understood  that  if  a  testator,  in  consequence  of  sup- 
posed affectionate  conduct  of  his  wife,  being  deceived 
by  her,  gives  her  a  legacy  as  to  his  chaste  wife,  evi- 
dence of  her  violation  of  her  marriage  vow  could  be 
given  against  that     It  would  open  too  wide  a  field." 


Crbob  in  whicli 
equity  will  not 
relieve  against 
a  mistake  of 
fact. 

(i.)  The  party 
claiming  relief 
must  have 
a  superior 
equity. 


Finally,  it  must  be  remembered,  that  in  all  cases  of 
relief  by  aiding  or  correcting  defects  or  mistakes,  the 
party  seeking  relief  must  stand  upon  some  equity 
superior  to  that  of  the  party  against  whom  he  asks  it. 
If  the  equities  are  equal,  a  court  of  equity  is  silent  and 
passive.  Thus,  equity  wiU  not  give  relief  as  against  a 
bond  Jide  purchaser  for  valuable  consideration  (r). 


(a.)  No  relief 
as  between 
volunteers. 


Nor  will  eqtiity  relieve  one  person  claiming  under 
a  voluntary  defective  conveyance  against  another 
claiming  also  under  a  voluntary  conveyance,  but  will 
leave  the  parties  to  their  rights  at  law  (s). 


(3.)  (^  where        jfor  will  the  remedial  powers  of  courts  of  equity 
declared  fatal  extend  to  the  Supplying  of  any  circumstances  for  the 
y  statute.       ^^ut  of  which  the  Legislature  has  declared  an  instru- 
ment void ;  for  otherwise  equity  would  in  effect  defeat 
the  very  policy  of  the  legislative  enactments  (t). 


(r)  PoweU  V.  Price,  2  P.  Wms.  535  ;  Davie$  v.  Daviet,  4  Bear.  54 ; 
Thompton  v.  Simpson,  i  Dr.  3l  War.  491. 

(s)  Moodie  v.  Reid,  I  Mad.  516. 

(0  Humbert  v.  HoUetUm,  3  Bro.  C.  C.  571  5  Dixon  v.  EvooH,  3  Mer. 
322. 
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CHAPTER  III. 

ACTUAL  FRAUD. 

It  may  be  laid  down  as  a  general  rule  that  courts  of  Fmud. 
equity  exercise  a  general  jurisdiction  in  cases  of  fraud, 
sometimes  concurrent  with,  and  sometimes  exclusive 
of,  the  common  law  courts.  There  are  a  variety  of  in  what  eases 
cases  of  fraud  for  which  the  common  law  affords  com-  ^i^l^'^^^  "' 
plete  and  adequate  relief,  and  with  reference  to  these 
cases,  Chancery  may  be  said  to  possess  a  general  and 
perhaps  a  imiversal  concurrent  jurisdiction.  That  court 
would  not,  however,  have  readily  interfered  to  stay  pro- 
ceedings at  law  where  the  plaintifTs  case  in  equity  might 
have  been  pleaded  as  a  defence  to  the  action,  and  com- 
plete justice  might  thereby  be  done  at  law  (a) ;  and  of 
course,  since  the  Judicature  Acts,  equity  cannot  now 
stay  any  proceedings  at  law,  but  the  parties  may  move 
(in  a  proper  case)  to  have  the  action  transferred  to  the 
Chancery  Division.  Moreover,  there  were  many  cases 
in  which  fraud  was  utterly  irremediable  at  law,  and 
over  these  courts  of  equity  had  an  exclusive  jurisdic- 
tion, and  they  still  in  substance  retain  it. 

''  As  to  relief  against  frauds,  no  invariable  rules  can  No  invariable 
be  established.     Fraud  is  infinite ;  and  were  a  court     *' 
of  equity  once  to  lay  down  rules  how  far  they  would 
go,  and  no  farther,  in  extending  their  relief  against  it, 
or  to  define  strictly  the  species  or  evidence  of  it,  the 
jurisdiction  would  be  cramped  and  perpetually  eluded 

(a)  Hoare  ▼.  Branridge,  L.  R.  8  Ch.  22. 
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Equity  acti 
upon  weaker 
evidenee 
than  law  in 
inferring 
fraud. 


by  new  schemes,  which  the  fertility  of  man's  invention 
would  contrive  "  (b). 

To  attempt,  therefore,  the  definition  of  a  subject 
so  varied  and  diversified  in  its  forms  as  fraud,  would 
scarcely  be  judicious  or  useful,  if  it  were  possible. 
The  mode  and  extent  of  the  equity  jurisdiction  over 
fraud  will  best  be  illustrated  by  the  examination  of  a 
few  of  the  more  marked  classes  of  cases,  in  which  the 
principles  which  regulate  the  action  of  courts  of  equity 
are  fully  developed,  and  from  which  analogies  may  be 
drawn  to  guide  us  in  the  investigation  of  other  and 
novel  circumstances. 

Before,  however,  proceeding  to  those  subjects,  it 
may  be  proper  to  observe  that  although  courts  of  law, 
equally  with  courts  of  equity,  hold  that  fraud  is  not  to 
be  presumed,  the  latter  courts  used  to  act  upon  cir* 
cumstances  as  presumptions  of  fraud  where  courts  of 
common  law  would  not  have  deemed  them  satisfactory 
proofs.  In  other  words,  courts  of  equity  would  grant 
relief  upon  the  ground  of  fraud  established  by  pre- 
sumptive evidence,  which  evidence  courts  of  law  would 
not  always  deem  suflScient  proof  to  justify  a  verdict  at 
law  (c).  Or,  to  express  the  matter  rather  more  fairly, 
various  circumstances  (which  at  law  would  not  have 
weighed  materially  with  a  jury)  were  permitted  by  the 
Vice-Chancellor,  drawing  inferences  from  his  varied 
experience  of  like  transactions,  to  influence  his  mind 
in  arriving  at  his  own  conclusions  upon  the  case ;  for 
the  student  should  always  bear  in  mind  that  nothing 
is  or  can  be  evidence  in  equity  which  is  not  evidence 
also  at  law. 


(5)  Park's  Hist,  of  Cban.  508. 
(e)  ChetterJUld  t.  Januen,    i 
Vea.  483. 


L.  C.  551  ;  FuUofftr  ▼.  Clarhe,   18 
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The  subject  of  fraud  may  be  divided  into  two  sec- 
tions,— ^Actual  Fraud  and  Constructive  Fraud. 

An  actual  fraud  may  be  defined  as  something  said,  Aotoai  fraud. 
done,  or   omitted,    with  the   design  of   perpetrating 
what  the  party  must  have  known  to  be  a  positive 
fraud  (rf). 

Actual  frauds  are  of  two  kinds  (e) —  Of  two  kinds. 

I.  Frauds  arising  irrespectively  of  any  peculiarity 
in  the  position  of  the  injured  party ;  and, 

II.  Frauds  arising  chiefly  from  a  consideration  of 
the  peculiar  position  of  the  injured  party. 

I.  (a.)  One  of  the  largest  classes  of  cases  in  which  i.  Arising 
courts  of  equity  are  accustomed  to  grant  relief  is  where  oT^itSrJf 
there  has  been  a  misrepresentation,  or  suggestio  falsi,  y^v^^  v^^y- 
With  reference  to  this  subject  the  following  proposi-  9entatwn, 
tions  may  be  laid  down : — 

Where  a  party  intentionally,  or  by  design,  misre-  where  the 
presents  a  material  fact,  or  produces  a  false  impression  ft^tention- 
in  order  to  mislead  another,  or  to  entrap  or  cheat  him,  *^y- 
or  to  obtain  an  undue  advantage  over  him,  in  every 
such  case  there  is  a  positive  fraud,  in  the  truest  sense 
of  the  term  (/)•     And  what  is  more,  every  man  must  Miereijre- 
be  held  responsible  for  the  consequences  of  a  false  "2j**JJ^^jj 
representation  made  by  him  to  another,  upon  which  a  jntont  to  mis- 
third  person  acts,  and  so  actmg  is  injured  or  damnified;  party. 
provided  U  appear  thai  such  false  representation  was 
made  with  the  intent  that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or 
loss,  and  provided  the  injury  be  the  immediate  and 
not  the  remote  consequence  of  the  representation  thus 
made  (g). 

{d)  Sm.  Man.  56.  (e)  Sm.  Man.  58. 

(/)  Hill  T.  Lane,  L.  R.  II  Eq.  215. 

Q)  Barry  t.  Oroskey,  2  Johns,  &  Hem.  22 ;  Attorney -Otneral  v.  Ray^ 
L.  R.  9  Ch.  397. 
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did  not  know 
his  assertion 
to  be  tme. 


And  not  only  does  fraud  exist  where  the  statements 
are  known  to  be  false  by  those  who  make  them,  but  a 
case  of  fraud  is  also  constituted  where  statements,  false 
in  fact,  are  made  by  persons  who  do  not  know  them 
to  be  true  or  false,  or  who  believe  them  to  be  true,  if, 
in  the  due  discharge  of  their  duty,  they  ought  to  have 
known,  or  if  they  had  formerly  known  and  ought  to 
have  remembered  the  fact,  which  negatives  the  repre- 
sentation made  {h). 


What  misre- 
presentations 
entitled  to 
relief. 


(i.)  Misrepre- 
sentation must 
be  of  some 
material  fa<^ 
i.e.,it  mustjA 
be  a  case  of  *^ 
fratu  dant 
locum  con- 
tractui. 


As  a  matter  of  conscience,  any  deviation  from  the 
most  exact  and  scrupulous  sincerity  is  contrary  to  the 
good  faith  that  ought  to  prevail  in  contracts.  But 
courts  of  justice  generally  find  themselves  compelled 
to  assign  limits  to  the  exercise  of  their  jurisdiction,  far 
short  of  the  principles  deducible  ex  ceguo  et  bono  ;  and 
with  reference  to  the  concerns  of  human  life,  they  en- 
deavour to  aim  at  mere  practical  good  and  general 
convenience.  Accordingly,  therefore,  a  misrepresenta- 
tion, in  order  to  justify  the  rescission  of  a  contract, 
must  be  as  to  some  material  fact  constUviing  an  in- 
ducement or  motive  to  the  act  or  omission  of  the  other 
party,  "To  use  the  expression  of  the  Eoman  law, 
it  must  be  a  fraus  dans  locum  contrcLctui,  that  is,  a 
misrepresentation  giving  occasion  to  the  contract ;  the 
proper  interpretation  of  which  appears  to  me  to  be  the 
assertion  of  a  fact  on  which  the  person  entering  into 
the  contract  relied,  and  in  the  absence  of  which  it  is 
reasonable  to  infer. that  he  would  not  have  entered 
into  the  contract,  or  the  suppression  of  a  fact  the 
knowledge  of  which  it  is  reasonable  to  infer  would  have 
made  him  abstain  from  the  contract  altogether  (t). 


In  the  next  place,  the  misrepresentation  must  (at 


{h)  Pulrford  y.  Jftichardi,  1 7  Beav.  94;  Itavflint  v.  Wickham,  i  Giff. 
355  ;  3  I>e  Q-  *  Jo.  304. 

(0  Pids/ord  t.  Jtichards,  17  Beav.  96. 
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least,  in  cases  of  vendor  and  purchaser)  be  not  only  in  (2.)  Miarepre- 
-<^  something  material,  but  it  must  be  something  in  regard  be*of  \*om^'^** 
to  which  the  one  party  places  a  known  trust  or  confi-  J^n« »»» ^i»w^ 

r       tf   r  there iia confi- 

dence in  the  other.  dence  repoeed. 

For  if  the  purchaser,  choosing  to  judge  for  himself,  Mere  puffing, 
does  not  avail  himself  of  the  knowledge,  or  means  of  t^nity^toexa- 
knowledge,  open  to  him  or  his  agents,  he  cannot  be  ™|°^  *■  ^\u. 
heard  to  say  that  he  was  deceived  by  the  vendor's  tion. 
misrepresentations,  for   the   rule  in  such  a  case  is 
caveat  eviptor.     To  this  ground  of  unreasonable  in- 
discretion   and    confidence    may    be    referred    the 
language  of  puffing  and  commendation  of  commodi- 
ties,   which,    however    reprehensible    in    morals,    as 
gross    exaggerations    or    departures '  from   truth,    are 
nevertheless  not  treated  as  frauds  Which  will  avoid 
contracts.    Simplex  commendaHo  non  obligat.    Further, 
the  alleged  misrepresentation  must  not  be  a  mere 
matter  of  opinion,  equally  open  to  both  parties  for  ex- 
amination and  inquiry,  where  neither  party  is  presumed 
to  trust  the  other,  but  to  rely  on  his  own  judgment 

In  the  next  place,  the  party  must  be  misled  by  the  (3.)  The  party 
^      misrepresentation ;  for  if  he  knows  it  to  be  false  when  "d*by  the*** 
made,  it  cannot  influence  his  conduct,  and  it  is  his  own  J^^^u  prS^S'^'^ 
indiscretion,  and  not  any  fraud  or  surprise,  of  which  he  dice, 
has  any  just  complaint  to  make  under  such  circum- 
stances (j) ;  and  if  the  representation  is  merely  am- 
biguous, the  party  complaining  of  fraud  in  it  must 
show  the  sense  in  which  he  understood  it  (i),  and  that 
may  not  always  be  of  much  service  to  him.     And 
further,    the    party  must   have   been   misled   to  his 
/^     prejudice, or   injury;   for   courts  of   equity   do    not, 
any  more  than  courts   of  law,   sit  for   the   purpose 
of  enforcing  moral  obligations,  or  correcting  uncon- 

0)  Ntlson  ▼.  Siocker,  4  Be  Q.  &  Jo.  45S  ;  Redgrave  ▼.  Hurd^  20  Ch. 
Div.  I. 
{k)  Smith  ▼.  Chadmek,  20  Ch.  Div.  27. 
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scientious  acts,  which  are 
damage  (/). 


followed   by  no   loss   or 


ing  in  mis* 
represents- 
tiont  by 
directors  of 
companies. 


Fraud,  oonsiit-  In  the  casc  of  misrepresentations  made  by  the 
directors  of  joint-stock  and  other  companies,  the 
company  is  responsible  for  the  damage  to  the  extent 
of  tiie  profits  it  has  made  thereby,  and  otherwise  the 
remedy  is  against  the  directors  personally  (m).  Further, 
the  defrauded  person  may  in  such  a  case  recover,  or  (as 
the  case  may  be)  prove  for,  the  amount  paid  by  him 
to  the  company  (n).  As  regards  the  fraudulent  direc- 
tors, they  are  jointly  and  severally  liable,  and  the  action 
may  therefore  be  brought  against  one  or  more  of  them 
alone  without  the  other  or  others  (o).  But,  nota  bene, 
no  action  lies  against  the  executor  of  a  deceased  fraudu- 
lent director,  unless  to  the  extent  (if  any)  that  his  estate 
has  profited  thereby  (p). 


Remedy, 
where  misre- 
presentation 
can  be  made 
good,  and 
where  it  can- 
not. 


Where  a  person  has  been  induced  to  enter  into  a 
contract  by  a  material  misrepresentation  of  the  other 
party,  the  latter  shall  be  compelled  to  make  it  good  at 
the  option  of  the  former,  if  the  representation  be  one 
which  can  be  made  good ;  if  not,  the  person  deceived 
shall  be  at  liberty  to  avoid  the  contract  (j). 


Defences  A  person  cannot  avail  himself  of  what  has  been 

^T5?»*«*p*A^-'  obtained  by  the  fraud  of  another,  unless  he  is  not  only 

tifiif^iMrti'  free  from  any  participation  in  the  fraud,  but  also  has 

given  some  valuable  consideration  (r).     Otherwise,  he 

who  takes  the  property,  as  was  said  in  Brldgeman  v. 

Green  (s),  "  must  take  it  tainted  and  infected  with  the 


(Q  Slim  ▼.  Croueher,  I  De  Q.  F.  &  J.  518 ;  Fdlotcet  v.  Quydyr,  i 
Sim.  63. 

(m)  Western  Bank  of  Scotland  t.  Addie,  L.  R.  I  Sc  App.  145. 

(n)  AUiion't  Case,  L.  R.  15  Eq.  394. 

(0)  ParM  V.  Lewie,  L.  R.  8  Ch.  App.  1035. 

(jp)  Peek  T.  Qwmey,  L.  R.  6  H.  L.  377. 

(9)  PuUford  T.  Bicharde,  17  Beav.  95  ;  Rawlint  ▼.  TTtcMam,  3  De  G. 
&  Jo.  304*  322  ;  Attomey-Qenieral  ▼.  May.  L.  R.  9  Ch.  397. 

(r)  SehoUfield  t.  TemjpUr^  4  De  Q.  &  Jo.  433  ;  Vane  ▼.  Vane,  L.  R. 
8  Ch.  383.  (f)  WUm.  64- 
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imposition  of  the  person  procuring  the  gift :  his  par- 
titioning and  cantoning  it  out  amongst  his  relations 
and  friends  will  not  purify  the  gift,  and  protect  it 
against  the  equity  of  the  person  imposed  upon.  Let 
the  hand  receiving  it  be  ever  so  chaste,  yet,  if  it  comes 
through  a  polluted  channel,  the  obligation  of  restitution 
will  follow  it" 

The  defrauded  party  may,  by  his  subsequent  acts,  (3.)Thepiain- 
with  full  knowledge  of  the  fraud,  deprive  himself  of  aU  ^fJ^^'^J^. 
right  to  relief,  as  well  in  equity  as  at  law ;  as  if  with  cotton* 
full  knowledge  of  the  fraud  he  gives  a  release  to  the 
party  who  has  defrauded  him,  or  has  continued  to  deal 
with  him  after  he  knew  all  the  facts  (t), 

(6.)  Another  class  of  cases  for  relief  in  equity  is  (b.)  Suppressio 
where  there  is  an  undue  concealment  or  suppressio  veri,  ofTeUeffoiSy 
to  the  injury  or  prejudice  of  another.    A  suppressio  veri  ^^^ 
is  as  fatal  as  a  suggestio  falsi.     It  is  not  every  conceal-  under  a  legal 
ment,  however,  even  of  facts  that  are  material  to  the  dUciose?'' 
interests  of  a  party,  which  will  entitle  him  to  the  in- 
terposition of  a  court  of  equity,  and  in  this  respect 
concealment  differs  from  misrepresentation.     The  case 
must  amount  to  the  suppression  of  facts  which  one 
party,  under  the  circumstances,  is  bound  in  conscience 
and  duty  to  disclose  to  the  other  party,  in  respect  of 
which  he  cannot  be  innocently  silent,  and  which  the 
other  party  has  a  right,  not  merely  in  foro  consdentice, 
but  in  foro  juridico,  to  know  (u). 

Thus,  it  was  said  by  Lord  Thurlow  in  Fox  v.  Mack"  Purchase  of 
reth  (1?),  that  if  A.,  knowing  of  a  mine  on  the  estate  mine  un- 
of  B.,  of  which  he  knows  B.  to  be  ignorant,  should,  J3nj^*bttt 
concealing  the  fact,  enter  into  a  contract  to  purchase  known'to 

▼endee. 

(0  St.  303  (o) ;  Vigen  r.  Pikt^  8  CL  &  Fin.  562,  630 ;  MUchdl  y. 
ffomfray,  8  Q.  B.  D.  587. 
(u)  Fox  T.  Maekrtthf  i  L.  CL  123  ;  Turner  v.  Harvey ,  Jacob,  178. 
(v)  2  Bro.  C.  C.  420. 
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that  estate  for  a  price  which  it  would  be  worth  with- 
out considering  the  mine,  the  contract  would  be  good. 
In  such  cases,  the  question  is  not  whether  an  advan- 
tage has  been  taken  which  in  point  of  morals  is  wrong 
or  which  a  man  of  delicacy  would  not  have  taken. 
But  it  is  essentially  necessary,  in  order  to  set  aside  the 
transaction,  not  only  that  a  great  advantage  should  be 
taken,  but  also  to  show  some  obligation  binding  the 
party  to  make  the  discovery. 

Sale  of  land  Ou  the  Other  hand,  if  a  vendor  should  sell  an  estate 

oumbranoes^  kuowiug  he  had  no  title  to  it,  or  knowing  that  there 
to  vendur^^     Were  incumbrances  on  it  of  which  the  vendee  was 

X  ignorant,  the  suppression  of  such  a  material  fact,  in 
respect  of  which  the  vendor  must  know  that  the  very 
purchase  implied  a  trust  and  confidence  on  the  part  of 
the  vendee  that  no  such  defect  existed,  would  clearly 
avoid  the  sale  on  the  ground  of  fraud  {w). 

As  to  intrinsic  In  many  cases,  especially  in  the  case  of  sales  of  per- 
8onai*chatteii  ^^^^  chattels,  the  maxim  caveat  emptor  is  applied ;  and 
caveat  emptor ;  ixdIq&s  there  be  some  misrepresentation  or  artifice  to 

unlew  there  - 

be  some  arti-  disguiso  the  thing  sold,  or  some  warranty  as  to  its 
ntnty!  op*^"  character  or  quality,  and  unless  Ihe  vendor  is  under 
bound" "is-  ^^^®  obligation  to  make  a  disclosure,  the  vendee  is 
dose.  understood  to  be  bound  by  the  sale,  notwithstanding 

there  may  be  any  intrinsic  defects  in  it  known  to  the 
vendor,  but  unknown  to  the  vendee,  materially  affect- 
ing its  value,  and  regarding  which  the  vendor  has 
merely  held  his  tongue.  lifam  qui  tacet,  rum  videtur 
ajirmare  (x). 

Silence  taata-  But  there  are,  on  the  other  hand,  certain  cases  where, 
SreS^iSfirmA-  ^^^^  ^^®  ^^^7  i"^ture  of  the  transaction,  the  silence  of 


(w)  Amot  ▼.  SiMCoe,  I  Ves.  Sr.  95, 97 ;  EdwardiT,  M'Leaff,  2  Swanat 
287  ;  EOard  t.  LUindaff,  i  Ball  k  B.  241. 

(x)  Martin  t.  Morgan^  i  Brod.  k  Bing.  289 ;  Walker  ▼.  Symonds,  3 
Swanat.  62. 
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the  party — ^his  mere  concealment  of  a  fact — must  im-  tion,-r.but  in 
port  as  much  as  a  direct  aflSlrmation,  and  be  deemed  c^JSf oSly, 
equivalent  to  it.     Cases  of  insurance  aflPord  a  ready  g^-*—^^^^ 
illustration  of  this  doctrine.     In  such  cases  the  under-  Burance. 
writer  necessarily  reposes  a  trust  and  confidence  in  the 
insured  as  to  all  facts  and  circumstances  which  are 
peculiarly  within  his  (the  insured's)  own  knowledge, 
and  which  are  not  of  a  public  emd  general  nature,  or 
which  the  underwriter  either  knows  or  is  bound  to 
know.     Indeed,  most  of  the  facts  and  circumstances 
which  may  afifect  the  risk  are  generally  within  the 
knowledge  of  the  insured  only;    and  therefore,  the 
underwriter  may  be  said  emphatically  to  place  trust 
and  confidence  in  him  as  to  all  such  matters.     And 
hence  the  general  principle  is,  that  in  all  cases  of 
insurance  the  insured  is  bound  to  communicate  to  the 
underwriter  all  facts  and  circumstances  material  to  the 
risk  within  his  knowledge ;  and  if  they  are  withheld, 
whether  the  concealment  be  by  design  or  by  accident, 
it  is  equally  fatal  to  the  contract  (y). 

Inadequacy  of  consideration,  or  any  other  inequality  inadequacy  of 
in  the  bargain,  is  not  to  be  understood  as  constituting  ^«e^ii  not 
'per  se  a  ground  to  avoid  a  bargain  in  equity  (z).     For  *^^  *  ®°"" 
courts  of  equity,  as  well  as  of  law,  act  upon  the  ground 
that  every  person  who  is  not,  from  his  peculiar  circum- 
stances or  condition,  under  disability,  is  entitled  to 
dispose  of  his  property  in  such  manner,  and  upon  such 
terms,  as  he  chooses.     Besides,  the  value  of  a  thing  is 
what  it  will  produce,  in  its  nature  fluctuating,  and  de- 
pending on  a  thousand  different  circumstances.     One 
man,  in  the  disposal  of  his  property,  may  sell  it  for 
less  than  another  would.     He  may  sell  it  under  a 
pressure  of  circumstances  which  may  induce  him  to 

(y)  Pole  V.  Fitzfferaid,  4  Bro.  P.  C.  439 ;  De  Coita  t.  Scandret,  2  P. 
Wms.  170;  Proudfoot  v.  Mont^fiore,  L.  R.  2  Q.  B.  511.  See  also 
London  Aiturance  Co.  ▼.  Mamd,  1 1  Ch.  Biv.  363. 

(z)  Abbot  T.  SwordeTf  4  De  G.  &  Sm.  448  ;  Harrison  v.  Gueit,  6  Do 
G.  M.  &  G.  424. 
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part  with  it  at  a  particular  time.  On  the  other  hand, 
the  sole  inducement  to  a  purchaser  may  be  the  low- 
ness  of  the  price ;  or  the  purchaser  maj''  have  simply 
accepted  the  proposals  of  the  vendor,  instead  of  being  the 
originator  of  the  transaction,  like  a  man  whose  design 
is  to  gain  a  fraudulent  advantage  over  another  (a). 

inadequftcy  Still,  however,  there  may  be  such  unconscionable- 

denoeoHniud,  n^ss  or  inadequacy  in  a  bargain  as  to  demonstrate  per 
inadeqSoT^  5e  some  gross  imposition  or  undue  influence ;  and  in 
•hooking  the  such  cases  courts  of  equity  will  interfere  upon  the 
an  inadeiiiacy  ground  of  inadequacy  alone.  But  then  such  uncon- 
other*droum-  scionablcness  or  such  inadequacy  should  be  made  out 
Btanoec  of       as  would  shock  the  conscience,  and  would  amount  in 

Buspidon. 

itself  to  conclusive  and  decisive  evidence  of  fraud. 
And  where  the  inadequacy  is  not  of  that  shocking 
character,  but  there  are  other  ingredients  in  the  case 
of  a  suspicious  nature,  the  inadequacy  furnishes  the 
most  vehement  presumption  of  fraud  (6) ;  as  if  proper 
f  tuaflJajLPt  allowed  to  the  party,  and  he  acts  improvi- 
^  dently ;  if_he  is  in^portunatelv  pressed  ;  if  those   in 
3  whojjljifi-plflces  confidence  make  use  of  strong  per- 
suasions ;  if  he  is  not  fully  aware  of  the  consequences, 
^  butjgjiiddipnly  drawn  into  the  act ;  if  he  is  not  per- 
S^  mitjfid  to  consult  disinterested  friends  or  counsel  before 
he  is  called  upon  to  act  in  circumstances  of  sudden 
emergency  or  unexpected  right  or  acquisition :  in  these, 
and  many  like  cases,  if  there  has  been  gross  inequality 
in  the  bargain,  courts  of  equity  will  set  aside  the  con- 
tract at  the  instance  of  the  party  defrauded. 

However,  suspicious  circumstances  are  many  times 
explained  away  consistently  with  truth  and  fairness, 
and  even  an  apparent  inadequacy  may  not  be  a  real 


(a)  Sm.  Man.  64. 
(6)  ffarritcm  v.  Ouut,  6  De  Q.  M.  &  G.  424. 
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inadequacy  when   everything  is   known.      Thus,  in  EarrUon  v. 
Harrison  v.  Quest  (c),  where,  after  the  death  of  aap^nDiTin. 
vendor,  the  sale  was  impeached  by  his  representatives,  Jj^i^iJ  **' 
on  the  ground  that  at  the  time  of  the  sale  he  was  an  ^^^y- 
illiterate,  bed-ridden  old  man  of  seventy-one  years  of 
age,  and  had  acted  without  independent  professional 
advice,  and  had  conveyed  away  the  property  in  ques- 
tion, of  the  value  of  ;^400,  for  the  consideration  of  a 
provision  by  way  of  board  and  lodging  during  his  life, 
which  only  endured  six  weeks  after  the  conveyance,  it 
was  held  that,  in  the  absence  of  any  fraud,  and  the 
evidence  showing  that  he   had  declined  to   employ 
professional  advice  for  himself,  such  a  transaction  was 
not  impeachable  on  the  mere  ground  of  the  apparent 
inadequacy  of  consideration  (rf). 

Moreover,  courts  of  equity  will  not  relieve  in  all  Equity  wiu 
cases,  even  of  very  gross  inadequacy,  attended  with  where  partiei 
circumstances  which  might  otherwise  induce  them  tOp*^®^]** 
act,  if  the  parties  cannot  be  placed  in  statu  quo  ;  as,  <<«<««  ««»• 
for  instance,  in  cases  of  marriage  settlements,  for  the 
court  cannot  unmarry  the  parties  (e). 

Contracts  affected  with  fraud  are  in  general  voidable  Fnadnient 
only,  and  not  void ;  n^ji^pqiiPT^My,  rwc^  h.  Gpntrant  ia  SiuSy  valid, 
v^lid  until  it  is  r^syind^^^    The  rescission  may  become  ^^^^  •▼oidod. 
impossible  after  the  rights  of  third  parties  have  inter- 
vened.   Thus,  a  fraudulent  contract  cannot  be  rescinded 
after  the  commencement  of  the  winding  up  of  the 
company  (/).    A  de  facto  removal  of  the  shareholder's 
name  from  the  register,  or  even  the  commencement  of 
an  action  for  the  removal,  is,  however,  a  sufficient 
repudiation  of  the  fraudulent  contract 


(c)  6  De  O.  M.  k  O.  424. 

(cQ  AliboUy,Sw/Tder,^l>e G. k S.448; LongmaUy. XA^er,2 Giff.  157. 
(e)  North  y.  Amell,  2  P.  Wrae.  619. 

(/)  Spaclman  y.  Bvant,  L.  R.  3  H.  L.  171 ;  Oaket  y.  Turquandt  L.  R. 
2  H.  L.  325. 
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If  the  fraudulent  contract  should  in  any  case  be 
void,  then  no  repudiation  of  it  is  required. 


A« 


Occasionally,  however,  contracts  for  shares,  although 
xaudulent,  are  not  avoidable  at  all ;  thus,  if  A.  by  fraud 
induces  B.  to  buy  A.'s  shares,  and  the  company  is  not 
implicated  in  A/s  fraud,  then  of  course  the  contract 
-will  hold  good  as  between  B.  and  the  company,  and 
B.'s  remedy  (if  any)  is  against  A  only,  and  is  for  a  Be- 
transfer  of  the  shares  and  an  indemnity  (g) ;  and  the  rule 
is  the  same,  even  if  A.  be  a  director  of  the  company. 

Frauds  which  There  are  a  few  frauds  in  relation  to  companies 
orstetute**"*  which  are  frauds  by  force  of  statute  merely.  Thus, 
merely.  under  the  164th  section  of  the  Companies  Act,  1862, 

any  conveyance,  mortgage,  &c.,  which  in  the  case  of  an 
individual  trader  would  be  a  fraudulent  preference  on 
his  bankruptcy  under  the  92  nd  section  of  the  Bank- 
ruptcy Act,  1869,  is  a  fraudulent  preference  also  on 
the  winding  up  of  a  company.  And  under  the  3  8th 
section  of  the  Companies  Act,  1867,  the  non-disclosure 
of  contracts  between  the  promoters  of  a  projected  com- 
pany and  the  persons  contracting  with  them,  if  the 
contracts  are  of  a  kind  to  influence  the  prospective 
shareholders,  renders  the  prospectus  fraudulent  (h),  the 
promoters,  when  at  least  they  are  the  sole  source  of 
information,  or  are  otherwise  bound  to  disclose,  being 
in  a  sort  of  fiduciary  relation  and  liable  for  conceal- 
ment as  well  as  for  misrepresentation  (j). 


II.  Gaies  of 
fraud  arisiDg 
from  the 
ooadition  of 
the  injured 
partiei. 
Free  and  f  nU 
consent  neoet- 
■ary  to  every 
agreement. 


II.  Cases  of  fraud  arising  chiefly  from  the  peculiar 
condition  of  the  injured  parties. 

The  general  theory  of  the  law  in  regard  to  acts  done 
and  contracts  made  by  parties  affecting  their  rights 

(g)  Kerr  on  Fraud,  273. 

{h)  Neto  Sombrero  Photphate  Co.  ▼.  Frlanffer,  6  Ch.  Dit.  73  ;  3  App. 
Ca.  1218. 

(t)  Kerr  on  Fraud,  p.  65  ;  Buckley  on  Companies  Acts,  3d  edition, 
p.  455  ;  Arkwrighi  y.  NeiAold,  17  Ch.  Div.  301. 
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and  interests,  is  that  in  all  such  cases  there  must  be 
a  free  and  full  consent  to  bind  the  parties.  Consent 
is  an  act  of  reason,  accompanied  with  deliberation,  the 
mind  weighing,  as  in  a  balance,  the  good  and  evil  on 
each  side.  And,  therefore,  it  has  been  well  remarked 
that  every  true  consent  supposes  three  things:  first, 
XI  a  physical  power;  secondly,  a  moral  power;  and 
thirdly,  a  serious  and  free  use  of  them. 

Gifts  and  legacies  are  often  bestowed  upon  persons  oifts  and 
upon  condition  that  they  shall  not  marry  without  the  Jj^^aitTon" 
consent  of  parents,  guardians,  or  other  confidential  fK"n«>™*"y- 

T  1.  XI.       J      *  •         •  xi       ^     ^^«  without 

persons.  In  such  cases,  the  doctrme  is  now  firmly  conaent. 
established  that  courts  of  equity  will  not  suffei^.  the 
manifest  object  of  the  condition  to  be  defeated  by 
the  fraud,  or  dishonest,  corrupt,  or  unreasonable  re- 
fusal of  the  party  whose  oonsent  is  required  to  the 
marriage  (j). 

I.  Hence  it  is  that  the  contracts  and  other  acts  of  z.  persom 
persons  non  compotes  mentis  (not  so  found  by  inqui-  ^!J^]^**^* 
sition  and  d  fortiori  if  so  found),  wherever,  from  the  ^^^^*™*'** 
/   nature  of  the  transaction,  there  is  not  entire  good Jjj^th,  roid. 
^  or  the  contract  or  other  act  is  not  seen  to  be  "just  in 
,   itself,  or  for  j;he^  benefit  of ^  tJiose^ersox^s,  will  be  set 
aside  in  a  court  of  equity.     But  where  a  contract  is  Bat  a  con- 
entered  into  with  good  faith,  and  is  for  the  benefit  of  i^tic\^* 
such  persons,  such  as  for  necessaries,  courts  of  equity,  f^^j^**^^; 
as  well  as  of  law,  will  uphold  the  transaction ;  also,  benefit,  will 
if  a  purchase  is  made  in  good  faith,  without  any  know-  ®  '^p  •  • 
ledge  of  the  incapacity,  and  no  advantage  has  been 
taken  of  the  party,  courts  of  equity  will  not  interfere 
to  set  aside  the  contract,  if  injustice  will  thereby  be 
done  to  the  other  side,  and  the  parties  cannot  be  placed 
in  statu  qtu),  or  in  the  state  in  which  they  were  before 
the  purchase  (k). 

(j)  Daahuoodv.  Bvlkdty,  lo  Ves.  245 ;  Clarke  y.  Parker^  19  Ves.  18. 
[h)  Manby  v.  Bewidce^  3  K.  &  J.  342. 
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2.  Dranken- 
new, — 
amountiDg 
to  a  want  of 
andentanding, 
contracts  how 
affected  by. 


Parties  left 
to  their 
remedy  at 
law. 


2.  But  to  set  aside  any  act  or  contract  on  account 
of  drunkenness  it  is  not  sufficient  that  the  party  is 
under  undue  excitement  or  lethargy  from  liquor.  The 
excitement  or  lethargy  must  rise  to  that  degree  in 
which  the  party  is  utterly  deprived  for  the  time  of  the 
use  of  his  reason  and  understanding;  for  in  such  a 
case  there  can  in  no  just  sense  be  said  to  be  a  serious 
and  deliberate  consent  on  his  part.  If  there  be  not 
that  degree  of  excitement  or  of  lethargy,  then  courts  of 
equity  will  not  interfere  at  all,  at  least  upon  the  mere 
ground  of  drunkenness ;  but,  of  course,  there  may  have 
been  some  contrivance  or  management  to  draw  the 
party  into  drink,  or  some  unfair  advantage  taken  of  his 
intoxication,  and  in  that  case  the  court  might  relieve. 
In  general,  courts  of  equity,  as  a  matter  of  public 
policy,  do  not  incline,  on  the  one  hand,  to  lend  their 
assistance  to  a  person  who  has  obtained  a  deed  or  agree- 
ment from  another  in  a  state  of  intoxication ;  and  on 
the  other  hand,  they  are  equally  unwilling  to  assist  the 
intoxicated  party  (unless  he  was  wholly  incapacitated 
as  aforesaid)  to  get  rid  of  his  agreement  or  deed  merely 
on  the  ground  of  his  intoxication  at  the  time;  but 
they  leave  the  parties  to  their  ordinary  remedies  at  law, 
unless  there  is  some  contrivance  or  some  imposition 
practised  (I). 


3.  Imbecile 
persons. 


3.  Closely  allied  to  the  foregoiug  are  cases  where  a 
person,  although  not  positively  non  compos  or  insane, 
is  yet  of  such  great  weakness  of  mind  as  to  be  unable 
to  guard  himself  against  imposition,  or  to  resist  im« 
portunity  or  undue  influence.  In  such  cases,  if  the 
circumstances  justify  the  conclusion  that  the  party  has 
been  imposed  on  or  circumvented,  the  transaction  will 
be  held  void  in  equity ;  and  the  burden  of  proof  is  on 
the  other  party,  to  show  that  no  unfair  advantage  was 


(/)  Clark9on  v.  KiUon,  4  Gr.  244. 
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taken  of  his  weakness,  and  that  a  fair  price  was  given 
to  him  (m). 

4.  Cases  of  an  analogous  nature  may  be  easily  put,  4.  Persons  of 
where  the  party  is  subjected  for  the  time  to  undue  SSSewtoading 
influence,  although  in  other  respects  and  at  other  times  ?^*'  ^^^^^ 
he  is  of  competent  understanding ;  as  where  he  does 

an  act  or  makes  a  contract  when  he  is  under  duress,  (a.)  Duress, 
or  irnder  the  influence  of  extreme  terror,  or  of  threats, 
or  of  apprehensions  short  of  duress.     For  in  cases  of 
this  sort  he  has  no  free  will,  but  stands  in  vinculis. 
And  the  constant  rule  in  equity  is,  that  where  a  party 
is  not  a  free  agent,  and  is  not  equal  to  protecting  him- 
self, the  court  will  protect  him  (n).     Circumstances 
also  of  extreme  necessity  and  distress  of  the  party^,  (&•)  Extreme 
although  not  accompanied  by  any  direct  restraint  or  '^•^■"*y- 
duress,  may  in  like  manner  justify  the  court  in  setting 
aside  a  contract  by  him,  on  account  of  some  oppres- 
sion, or  fraudulent  advantage,  or  imposition  attendant 
upon  it  (p). 

5.  The  acts  and  contracts  of  infants  (not  being  for  S-  infants, 
necessaries)  are  not,  as  a  general  rule,  binding  upon  them, 
because  the  presumption  of  the  law  is  that  they  have 

not  sufficient  reason  or  discernment  of  understanding 
to  bind  themselves.  There  are  indeed  certain  cases  in 
which  infants  are  permitted  by  law  to  bind  themselves 
by  their  acts  and  contracts ;  for,  not  to  mention  con- 
tracts for  necessaries  suitable  to  their  degree  and 
quality,  which  are,  of  course,  binding  upon  them,  they 
are  also  bound  by  a  contract  of  hiring  and  services  for 
wages,  or  by  some  act  which  the  law  requires  them  to 
do.     But  generally  infants  are  favoured  by  the  law,  as 


(m)  Longmatt  t.  Ledger^  2  Giff.  164. 

(w)  Evans  ▼.  Uewellyn,  i  Cox,  340 ;  Havie*  ▼.  Wyaii,  3  Bro.  C.  C. 
158  ;  M^Cann  ▼.  Dempatyy  6  Or.  192. 

{o)  St.  239  ;  Oould  ▼.  Okedeuy  4  Bro.  P.  C.  198 ;  Farmer  v.  Farmer, 
I  H.  L.  CsA.  724 ;  Boyte  v.  Roiiborough,  6  H.  L.  Gas.  2,  49. 
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well  as  by  equity,  ia  all  things  which  are  for  their 
benefit,  and  are  saved  from  being  prejudiced  by  any- 
thing to  their  disadvantage.  But  this  rule  is  designed 
as  a  shield  for  their  own  protection,  and  not  as  a  means 
to  perpetrate  a  fraud  or  injustice  on  others ;  at  least, 
not  where  courts  of  equity  have  authority  to  reach  it 
in  cases  of  meditated  fraud  (p).  Also,  an  infant  may 
make  a  valid  gift  of  his  property  when  he  is  fully 
capable  of  managing  his  own  affairs,  and  there  is  no 
influence  brought  to  bear  upon  him  in  making  the 
gift  (q). 

There  is  an  important  difference  between  the  acts 
and  contracts  of  infants  on  the  one  hand,  and  those  of 
lunatics,  idiots,  &c.,  on  the  other.  The  act  or  contract 
of  a  lunatic  or  idiot  is  ab  initio  void,  and  can  never 
be  validated  in  any  moda  But  in  regard  to  the  acts 
and  contracts  of  infants,  some  are  wholly  void,  others 
are  merely  avoidable.  Where  they  are  utterly  void, 
they  are  from  the  beginning  mere  nullities,  and  in- 
capable of  operation.  But  where  they  are  voidable,  it 
is  in  the  election  of  the  infant  to  avoid  them  or  ngt 
when  he  arrives  at  full  age.  In  general,  where  a  con- 
tract may  be  for  the  benefit  pr  to  the  prejudice  of  an 
infant,  he  may  avoid  it  as  well  at  law  as  in  equity. 
Where  it  can  never  be  for  his  benefit,  it  is  utterly 
void;  and  under  the  Infants'  Belief  Act,  1874  (r), 
money-lending  and  money-raising  contracts,  and  all 
other  contracts  (not  being  for  necessaries)  are  made 
utterly  void,  and  not  confirmable  by  the  infant  upon 
his  attaining  his  full  age. 

6.  Fernet  cwert      6.  In  regard  to  fenus  covert  the  case  is  still  stronger ; 
geneiui  capa-   ^o^j  generally  speaking,  at  law  they  have  no  capacity 

(p)  Lempri&rey.  Lange,  W.  N.  1879,  158. 
(9)  Taylor  v.  Johntton^  19  Ch.  Dir.  603. 

(«•)  37  &  38  Vict,  c.  62.    See  Coxhead  v.  MuUiSt  3  C.  P.  Div.  439, 
distinguished  in  NcrtkeoU  V.  Doughty,  4  C.  P.  Div.  385. 
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to  do  any  acts  or  to  enter  into  any  contracts,  and  such  city  to  contract 
acts  and  contracts  are  treated  as  mere  nullities.    Courts  may  do  so  as 
of  equity,  however,  have  broken  in  upon  this  doctrine,  j2te«ItateSi 
and  have  in  many  respects  treated  the  wife  as  capable  equity,  and  as 
of  disposing  of  her  own  separate  property,  and  of  doing  tory  sepmte 
other  acts,  as  if  she  were  a  femu  sole.     In  cases  of  this  S^  a«d 
sort,  the  same  priAciples  will  apply  to  the  acts  and  ^  equity. 
contracts  of  a  married  woman  as  would  apply  to  her 
as  a  feme  sole,  unless  the  circumstances  give  rise  to  a 
presumption  of  fraud,  imposition,  unconscionable  ad- 
vantage, or  undue  influence.     And  now,  under  the 
Married    Women's    Property    Act,    1870,   and   the 
Married    Women's   Property  Act,    1882,  a   married 
woman  may  maintain  an  action  in  her  own  name  for 
the  recovery,  and  has  the  same  remedies,  civil  as  well 
as  criminal,  for  the  protection  of  property  declared  by 
the  Act  to  be  her  separate  property,  as  though  she 
were  hfeme  sole  (s). 

W  33  A  34  Vict.,  c.  93,  b.  11 ;  and  45  &  46  Vict.,  c.  75,  s.  12. 
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CHAPTER  IV. 


CONSTRUCTIVE   FRAUD. 


ConstructiTe 
fraud. 


Bt  Constructive  Frauds  are  meant  such  acts  or  con- 
tracts as,  although  not  originating  in  any  actueJ  design 
or  contrivaface  to  perpetrate  a  positive  fraud  or  injury 
upon  other  persons,  are  yet^  by  their  tendency  to  deceive 
or  mislead  other  persons,  or  to  violate  private  or  public 
confidence,  or  to  impair  or  injure  the  public  interests, 
deemed  equally  reprehensible  with  positive  fraud,  and 
therefore  are  prohibited  by  law,  as  being  acts  and  con- 
tracts done  mah  animo. 


Three  ciawea.       The  cascs  under  this  head  may  be  divided  into  three 
classes. 

I.  Cases  of  constructive  fraud,  so  called  because 
they  are  contrary  to  some  general  public  policy ^  or  to 
the  policy  of  the  law. 

II.  Constructive  frauds,  which  arise  from  the  abuse 
of  some  peculiar,  confidential,  or  fiduciary  relation 
between  the  parties. 


III.  Constructive  frauds  which  unconscientiously 
compromit,  or  injuriously  affect,  or  operate  substanti- 
ally as  frauds  upon  the  private  rights,  interests,  duties, 
or  intentions  of  the  parties  themselves,  or  of  third 
persons. 

I.  Cases  of  constructive  fraud,  so  called  because  they 
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are  contrary  to  some  general  public  policy,  or  to  some  i.  Comtruc- 
fixed  artificial  poUcy  of  the  law.  o^nt^t" 

policy  of  the 

Marriage   brokage   contracts,  by   which   a   person 
engages  to  give  another  some  reward  or  remuneration  brokag«  coa^ 
if  he  will  negotiate  a  marriage  for  him,  are  utterly  *'"^*"- 
void  {a)  and  incapable  of  confirmation  (6) ;  and  money 
paid  pursuant  to  such  contracts  may  be  recovered  back 
in  equity  (c). 

On  the  same  principle,  every  contract  by  which  a  (a.)  Reward 
parent  or  guardian  obtains  any  remuneration  for  pro-  ^SdSSi  to^ 
moting  or  consenting  to  the  marriage  of  his  child  or  ^^j^^  of 
ward  is  void  (d).  child. 

The  same  principle  pervades  that  class  of    cases  (3-)  Secret 

,  ..•••■  agreementc  in 

where  persons,  upon  a  treaty  of  marriage,  by  any  con-  fraud  of  mai- 
cealment  or  misrepresentation,  mislead  other  parties"**^* 
or  do  acts  which  are  by  other  secret  agreements 
reduced  to  mere  forms,  or  become  inoperative.  Thus, 
where  a  man,  on  the  treaty  for  the  marriage  of  his 
sister,  let  her  have  money  privately,  in  order  that  her 
portion  might  appear  as  large  as  was  insisted  on  by 
the  intended  husband,  and  she  gave  a  bond  to  her 
brother  for  the  repayment  of  it,  it  was  decreed  to  be 
delivered  up  (e). 

The  same  rules  are  applied  to  cases  where  bonds  (4.)  Rewards 
are  given,  or  other  agreements  made,  as  a  reward  for  Sfl?wncSig 
using   influence   and   power   over  another  person  to  ******^f ^  p*"^'' 

°  "*•  *  m  making  a 

induce  him  to  make  a  will  in  favour  of  the  obligor,  wia 
and  for  his  benefit;  for  all  such  contracts  tend   to 


(a)  HaU  ▼.  Patter,  Show,  P.  C.  76. 

\h)  Cole  V.  Oibion,  I  Ves.  Sr.  503  ;  RoberU  v.  BoberU,  3  P.  Wms.  74. 


(c)  Smith  V.  Bruningy  2  Vern.  392. 
id) 


(d)  Keal  t.  AUen,  2  Vern.  588. 
(«)  OaU  V.  lindOf  i  Vem.  475  ;  Palmer  v.  Neave,  1 1  Vea.  165  ;  JUd- 
man  y.  Redman,  i  Vera.  348  ;  NetnlU  v.  Ift^btnton,  i  Bro.  C.  C.  543. 
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deceive  and  injure  others,  and  encourage  artifices  and 
improper  attempts  to  control  the  exercise  of  their  free 
judgment  (/). 


(5.)  Contracts 
in  general 
restraint  of 
marriage 
Toid. 


(6.)  Contracts 
in  general 
restraint  of 
trade  Toid, 
bat  not 
special  re« 
straints. 


Contracts  in  general  restraint  of  marriage  are  void, 
as  against  public  policy,  and  the  due  economy  and 
morality  of  domestic  life;  and  so,  if  a  condition  is 
not  in  restraint  of  marriage  generally,  but  still  the 
prohibition  is  of  so  rigid  a  nature,  or  so  tied  up  to 
peculiar  circumstances,  that  the  party  upon  whom  it 
is  to  operate  is  unreasonably  restrained  in  the  choice 
of  marriage,  it  will  fall  under  the  like  consideration. 
Thus,  where  a  legacy  was  given  to  a  daughter,  on 
condition  that  she  should  not  marry  a  man  who  was 
not  seised  of  an  estate  in  fee-simple  of  the  clear 
yearly  value  of  ;fsoo,  it  was  held  to  be  a  void 
condition,  as  leading  to  a  probable  prohibition  of 
^^lamageO^).       ^  y^;:,^^^ 

Contracts  in  general  restraint  of  trade  are  also  void, 
as  tending  to  promote  monopolies,  and  to  discourage 
industry,  enterprise,  and  just  competition.  But  the 
same  reasoning  does  not  apply  to  a  limited  restraint 
of  trade,  e.g,y  not  to  carty  on  trade  at  a  particular  place, 
or  with  particular  persons,  or  for  a  limited  reasonable 
time ;  and  a  person  may  lawfully  sell  a  secret  in  his 
trade  or  business,  and  restrain  himself  from  using  that 
secret  (A). 


(7.)  Agree-  In  like  manner,  agreements  which  are  founded  upon 

OTvfoiatkm  **  violations  of  public  trust  or  confidence,  or  of  the  rules 

fldence^*'  ^^'  adopted  by  courts  in  furtherance  of  the  administration 

of  public  justice,  are  held  void.     Thus,  contracts  for 


(/)  Debenham  v.  Ox,  1  Ves.  276. 

Q)  Keily  v.  Monck,  3  Ridflf.  R  C.  205  ;  SeoU  ▼.  T^cr,  2  L.  C.  II5. 
(A)  St.  292 ;  Brytan  ▼.   WhiUhead,  i  Sim.  &  Stu.  74 ;  Benwdl  ▼ 
Inn^t  24  Beay.  307  ;  Harnut  v.  Panon,  32  Beav.  328. 


C0N8TBUCTIVE  IfRAUD.  463 

the  buying,  selling,  or  procuring  of  public  offices  ({),  Ai  buying 
agreements  founded  on  the  suppression  of  criminal  ^celk  ^ 
prosecutions  (y),  contracts  which  have  a  tendency  to 
encourage  champerty  (k),  and  generally  all  agreements 
founded  upon  corrupt  considerations  or  moral  turpi- 
tude, whether  they  stand  prohibited  by  statute  or  not^ 
are  treated  as  frauds  upon  public  policy  or  public  law. 

iy^    By  the  Companies  Act,  1862,  s.  22,  shares  in  joint-  (8.)  Frauds,  in 
stock  companies  are  made  freely  transferable,  the  mode  tnsudw  of 
of  transfer  being  that  prescribed  by  the  regulations  of  j^/^^k 
the  company.     But  a  transfer  that  is  subject  to  some  companies, 
reservation  in  favour  of  the  transferor  is  no  transfer, 
so  as  to  get  rid  of  liability  for  calls ;  such  a  pretended 
transfer  is,  in  fact,  fraudulent  (/).     Also,  when  the 
directors  have  (as  they  usually  have)  a  right  of  reject- 
ing proposed  transferees,  any  concealment  or  misre- 
presentation materially  aflfecting  the  worth  of  the  pro- 
posed transferee  would  be  an  acttuzl  fraud,  and  not 
constructive  merely,  and  would  render  the  transfer 
invalid  (i.e.,  voidable)  even  although  accepted  {m);  but 
it  is  otherwise  when  the  directors  have  no  power  of 
rejection  (»). 

And  again,  as  between  trustees  and  cestuis  que  tru^ 
tent,  the  trustee  whose  name  is  on  the  register  is  liable, 
and  not  the  cestui  qm  trust,  but  the  trustee  (where  the 
investment  is  proper)  has  the  usual  right  of  indem- 
nity (0)  ;  but  where  the  shares  are  placed  in  the  name 
of  the  trustee  only  colourably,  and  for  the  purpose  of 


(t)  Cheiterfidd  t.  Janssen,  I  Atk.  352;  ffariwdl  ▼.  ffartwell,  4  Ves. 
811. 

ij)  Johna<m  v.  OgUhyy  3  P.  Wms.  277. 

(*)  Powell  ▼.  Kncnder^  2  Atk.  224 ;  Beyndl  ▼.  Spryt,  I  De  G.  M.  & 
G.660. 

(I)  De  Pom's  Case,  4  De  Gez.  &  Jo.  544 ;  ffyam*s  Case,  I  D.  F.  ft 
J.  75. 

(m)  Ex  parte  Kintrea,  L.  R.  5  Ch.  App.  95. 

(»)  BaUies  Case,  39  L.  J.  Cb.  391. 

(0)  City  ofQlasgwo  Batik  Casts,  4  App.  Ca.  547-581. 
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merely  evading  the  legal  liability,  the  cesttd  que  trust 
would  be  liable  {p). 

Neither  party  ^^     In  general,  where  parties  are  concerned  in  illegal 

4rMmen?u    agreements,  whether  they  are  mala  prohibita  or  mala 

generkfniie    ^^^  ^^'  courts  of  equity,  following  the  rule  of  law  as  to 

participators  in  a  common  fraud,  will  not  interpose  to 

V  grant  any  relief,  acting  upon  the  well-known  maxim. 

Except  vhere !  In  part  ddicio  potior  est  conditio  possidentis  (q).     But 

cStwyto"  '  ^  ^^8  where  the  agreement  is  repudiated  on  account 

pubUo policy.'  of  jts  being  against  public  policy,  the   circumstance 

that  the  relief  is  asked  by  a  party  who  is  particeps 

fravdis  is  not  in  equity  materiaL     The  reason  is,  that 

the  public  interest  requires  that  relief  should  be  given, 

and  it  is  given  to  the  public  through  the  party  (r),  and 

not  to  the  party,  excepting  as  an  indirect  consequence 

occasionally. 

II.  Construe.  H-  Constructive  frauds  which  arise  from  the  abuse 
iriring*from  ^^  ^^^®  peculiar,  confidential,  or  fiduciary  relation  be- 
the  fiduciary    twecu  the  parties. 

relation. 

In  this  class  of  cases  there  is  often  to  be  found  some 
intermixture  of  deceit,  imposition,  over-reaching,  un- 
conscionable advantage,  or  other  mark  of  direct  fraud. 
But  the  principle  on  which  courts  of  equity  act  in 
regard  thereto  stands  independent  of  any  such  ingre- 
dients upon  a  motive  of  general  public  policy.  The 
general  principle  which  governs  in  all  cases  of  this 
sort  is,  that  if  confidence  is  reposed,  and  that  confi- 
dence is  abused,  courts  of  equity  wiU  grant  relief. 

In  the  first  place,  as  to  the  relation  of  parent  and 


{p)  Gox'i  CoMj  4  De  Gex.  Jo.  &  Sm.  53. 

(9)  Howion  V.  Hancock,  8  Tr.  675 ;    Otbome  ▼.  Williams,  18  Vee. 

379- 

(r)  St.  John  T.  St,  John,  ii  Vee.  535  ;  BoberU  t.  Ro^tertM,  3  P.  Wms. 
66 ;  SmiUk  ▼.  Bromley,  DougL  R.  696 ;  Rider  v.  Kidder,  xo  Ves.  360. 
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child,  all  contracts  and  conveyances  whereby  benefits  M  G\!u  from 
are  secured  by  children  to  their  parents,  or  to  persons  void  if  not  kT* 
who  stand  in  loco  parentis,  are  the  objects  of  the  court's  J^ST**^**^ 
jealousy,    and   if    they   are    not   entered    into   with 
scrupulous  good  faith,  and  are  not  reasonable  under 
the  circumstances,  they  will  be  set  aside,  unless  third 
parties  have  acquired  an  interest  under  them  (s).    And  Gift  by  child 
where   a   child,   shortly  after   attaining   his    or   her  J^'^f^*^**' 
majority,  makes  over  property  to  his  or  her  father 
without  consideration,  or  for  an  inadequate  considera- 
tion, equity  will  require  the  father  to  show  that  the 
child  was  really  a  free  agent,  and  had  adequate  and 
independent  advice  (t).     And  conversely  in  a  recent  by  father 
Canadian  case,  a  deed  of  gift,  executed  by  a  father  J^J^^^^™ 
infirm  in  mind  and  body  in  favour  of  one  of  his  sons,  body, 
was  ordered  to  be  given  up  and  cancelled  (u).  //,    ;.  <   -^^f  L 

In  the  next  place,  as  to  the  relation  of  guardian  (a.)  Gaardiui 
and  ward.     During  the  existence  of  guardianship,  the  JS^^o^^ai 
relative  situation  of  the  parties  imposes  a  general  in-  with  ^h 
ability  to  deal  with  each  other.     But  courts  of  equity  the  oontiDu- 
proceed  yet  further  in  cases  of  this  sort.     They  will  "utioi!^^ 
not  permit  transections  between  guardians  and  wards  ^*'*  ^Z  ^^ 
to  stand,  even  when  they  have  occurred  after  the  termination  of 
minority  has  ceased,  and  the  relation  becomes  thereby  fl^S' w'itif * 
actually  ended,  if  the  intermediate  period  be  short  (v),  •i»«pi«ion- 
unless  the  circumstances  demonstrate  the  fullest  de- 
liberation on  the  part  of   the  ward,  and  the  most 
abundant  good  faith  on  the  part  of  the  guardian  (w). 

Where,  however,  the  influence  as  well  as  the  legal 

(s)  Wright  ▼.  Vanderplanle,  2  K.  &  J.  i ;  8  De  O.  M.  ft  O.  133 ; 
Baker  r.  Bradley^  7  De  G.  M.  ft  G.  597 ;  Kempton  v.  AMee^  L.  R. 
10  Cb.  App.  15. 

(t)  Savery  v.  King^  5  H.  L.  Cas.  627  ;  Daviei  v.  Davies,  4  Giff.  417  ; 
Hannah  ▼.  Hodgton,  30  Bear.  19 ;  Bainbrigge  ▼.  Browne^  iS  Ch.  Div.  188. 

(tt)  Maton  ▼.  Seney^  ii  Qrant,  TJ.  G.  Chanc  447. 

\v)  Pierce  t.  Waring,  1  P.  Wms.  1 2 1. 

(w)  Hatch  T.  Batch,  9  Ves.  297  ;  Wright  ▼.  Vanderplank,  2  K.  ft  J. 
I ;  8  De  O.  M.  ft  G.  133. 

2  a 
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Gift  upheld  authority  of  the  guardian  over  the  ward  have  completely 
rnoe^mdkg&i  ceased,  and  the  ward  has  been  put  in  possession  of  his 
have^ceased     Property  after  a  full  and  fair  settlement  of  accounts, 

equity  will  not  interfere  to  set  aside  a  reasonable  gift 

to  the  guardian  (x). 


(3.)  Qya»i 

guardians. 
Medical  ad- 
viten. 
MiDisten  of 
religion. 


The  same  principles  are  applied  to  persons  standing 
in  the  situation  of  giuzsi  guardians,  or  confidential 
advisers,  as  medical  advisers  (1/),  or  ministers  of  re- 
ligion (z),  and  to  every  case  where  influence  is 
acquired  and  abused,  where  confidence  is  reposed  and 
betrayed  (a). 


(4.)  Solicitor 
and  client. 


A  gift  from 
client  to  soli- ' 
citor  pending^ 
that  relation  ; 
cannot  stand.  ^ 
A  purchaae 
from  client,  if 
there  is  per- 
fect bondjidei, 
is  good. 


In  the  next  place,  as  to  the  relation  between 
solicitor  and  client.  In  Tamson  v.  Judge  (6),  A.,  who 
was  proved  to  have  entertained  feelings  of  peculiar 
personal  regard  for  B.,  his  solicitor,  conveyed  to  him 
certain  real  estate  by  a  deed  purporting  to  be  a 
purchase-deed ;  the  consideration  was  expressed  to  be 
;^ioo,  the  value  of  the  real  estate  being  upwards  of 
^  1 200.  B.  produced  evidence  to  show  that  no  money 
passed ;  that  the  transaction  was  never  intended  to  be 
a  purchase,  but  a  gift  for  his  services,  and  from 
affection.  It  was  held  that  the  rule  is  absolute  that 
a  solicitor  cannot  sustain  a  GIFT  from  his  clienty  made 
pending  the  irelation  of  solicitor  and  client,  and  the 
deed  was  set  aside.  Kindersley,  V.C.,  said : — Now,  as 
to  the  cases  of  purchases  hy  solicitors  from  their  clients, 
there  is  no  rule  of  this  court  to  the  effect  that  a 
solicitor  cannot  make  such  a  purchase.  A  solicitor 
can  purchase  his  client's  property  even  while  the 
relation  subsists;  but  the  rule   of  the  court  is  that 


ix)  Hylton  v.  HylUm,  2  Ves.  Sr.  549 ;  Batch  ▼.  Satcht  9  Ves.  297. 
(y)  DerU  v.  Bennett,  4  My.  k  Cr.  269. 
(s)  Nottidge  v.  Prineey  2  Giff.  246. 

(a)  Smith  V.  Kay,  7  H.  L.  Cw.  75 1  ;  Lyon  v.  Eome,  L.  R.  6  Eq.  655. 

(b)  3  Drew.  306.    See  also  A/organ  v.  Minett,  L.  R.  6  Cb.  Div.  638. 
Clarke  v.  Qirdwood,  7  Oh.  Div.  9. 
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such  purchases  are  to  be  viewed  with  great  jealousy, 
and  the  onus  lies  on  the  solicitor  to  show  that  the 
transaction  was  perfectly  fair,  that  the  client  knew 
what  he  was  doing,  and  in  particular  that  a  fair  price/^ 
was  given,  and  of  course  that  no  kind  of  advantage 
was  taken  by  the  solicitor.  If  the  solicitor  shows  that 
the  transaction  was  fair  and  clear,  there  is  no  difference 
between  a  purchase  by  him  and  a  stranger.  Is  the 
rule  with  regard  to  gifts  precisely  the  same,  or  is  it 
more  stringent  ?  Less  stringent  it  cannot  be.  There 
is  this  obvious  distinction  between  a  gift  and  a  pur- 
chase. In  the  case  of  a  purchase,,  the  parties  are  at 
arm's  length,  and  each  party  requires  from  the  other 
the  full  value  of  that  which  he  gives  in  return.  In 
case  of  a  gift  the  matter  is  totally  different,  and  it 
appears  to  me  that  there  is  a  far  stricter  rule  estab- 
lished in  this  court  with  regard  to  gifts  than  with 
regard  to  purchases ;  and  that  the  rule  of  this  court 
makes  such  transactions,  that  is,  of  a  gift  from  a  client 
to  the  solicitor,  absolutely  void  *'  (c). 

It  is  an  established  rule,  therefore,  that  a  solicitor  Solicitor  mu»t 
^  shall  not  in  any  way  whatever,  in  respect  of  any  trans-  Sv*wttt»gr*^" 
/*     actions  in  the  relations  between  him  and  his  client,  *^pjjj*^^ 

make  any  gain  to  himself  at  the  expense  of  his  client,  remuneration. 

beyond  the  amount  of  his  just  and  fair  professional 

remuneration  (d). 

An  agreement  between  a  solicitor  and  client,  that  a  Agreement  to 
gross  sum  shall  be  paid  for  costs  for  business  already  ?um*or?aat 
done,  is  valid.     But  in  this  case  it  behoves  the  solicitor  Jj^j^®"  " 
to  use  great  caution,  and  to  preserve  sufficient  evidence 
that  it  was  a  fair  transaction,  and  that  his  client  was 


(c)  ffdnum  ▼.  Loynetj  18  Jar.  843;  Welles  v.  MicUUeton,  i  Cox.  112 ; 
Match  V.  Hatchy  9  Vea.  292  ;  Spencer  v.  Topham,  22  Beav.  573 ;  Oredey 
V.  Moudey,  4  De  Q.  &  Jo.  78 ;  LewU  t.  HiUma^  3  H.  L.  Caa.  630. 

{d)  TyrrOi  ▼.  Bank  of  London,  10  H.  L.  Cae.  26 ;  O'Brien  v.  Lewis, 
4  QitL  221 ;  JirCann  ▼.  Dempsey,  X  Gr.  192. 
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not  ander  the  influence  of  the  pressure  arising  from 
the  relation  of  solicitor  and   client  (e), — a  pressure 
characterised  by  Lord  Thurlow  (^  as  "  the  crushing 
influences  of  the  power  of  an  attorney  who  has  the 
And  for  future  affairs  of  a  man  in  his  hand."    An  agreement  by  a 
33 lk34 Vic^*' ^^^^^'^^''^  ^^  receive  a  fixed  sum  for  costs  for  future 
c.  28.  business  was  formerly  invaKd,  and  would  have  been 

set  aside  even  after  payment  under  the  agreement  (g) ; 
but  under  33  &  34  Vict.,  c.  28,  s.  4,  and  also  under 
44  &  45  Vict.,  c.  44,  §  8,  a  solicitor  may  contract 
with  his  cKent  as  to  his  remuneration  for  future 
services,  but  every  such  contract  is  subject  to  taxa- 
tion as  a  bill  of  costs,  and  may  (if  improper)  be  set 
aside. 


(S.)Tnutee 
and  cestui 
quetriuL 
Tnutee  must 
not  place  him- 
self m  a  posi- 
tion incon- 
sistent with 
the  interests 
of  the  trust. 
Purchase  by 
trustee  from 
cettuique 
tnut  cannot 
be  upheld. 


In  the  next  place,  with  regard  to  the  relation  of 
trustee  and  cestui  que  trust,  it  may  be  laid  down  as  a 
general  rule,  that  a  trustee  is  bound  not  to  do  any- 
thing which  can  place  him  in  a  position  inconsistent 
with  the  interests  of  the  trust,  or  which  has  a  tendency 
to  interfere  with  his  duty  in  discharging  it  It  is  a 
consequence  of  this  rule  that  a  purchase  by  a  trustee 
from  his  cestui  que  trust,  even  although  he  may  have 
given  an  adequate  price  and  gained  no  advantage,  shall 
be  set  aside  at  the  option  of  the  cestui  que  trust ;  and, 
as  observed  by  Lord  Eldon  (A),  "  it  is  founded  upon 
this,  that  though  you  may  see  in  a  particular  case  that 
the  trustee  has  not  made  advantage,  it  is  utterly  im- 
possible to  examine,  upon  satisfactory  evidence  in  the 
power  of  the  court  (by  which  I  mean  in  the  power  of 
the  parties),  in  ninety-nine  cases  out  of  a  hundred, 
whether  he  has  made  advantage  or  not.  Suppose  a 
trustee  buys  an  estate,  and  by  the  knowledge  acquired 
in  that  character  discovers  a  valuable  coal-mine  under 
it,  and,  locking  that  up  in  his  own  breast,  enters  into 


(e)   Morgan  v.  Iliggina,  I  Giff.  277. 
(/)  WdU»r.  MiddUtan,  I  Cox.  125. 
iff)  In  re  Newman,  30  Beav.  196. 
(h)  Ex  parU  Lacey,  6  Vei.  627. 


CONSTRUCTIVE  FRAUD.  469 

a  contract  with  the  cestui  que  trust ;  if  he  chooses  to 
deny  it,  how  can  the  court  try  that  against  that  denial  ? 
The  probability  is,  that  a  trustee  who  has  once  con- 
ceived such  a  purpose  will  never  disclose  it,  and  the 
cestui  que  trust  will  be  efifectually  defrauded  "  (i). 

It  has  been  decided,  however,  that  ''a  trustee  may  Exeeptona 
buy  from  the  cestui  que  trust,  provided  there  is  a  clear  J-^  ^  f^ 
and  distinct  contract,  ascertained  to  be  such  after  a  «?'»*'*«*».  *^** 

.     ,  ,  ,  ..•,11.  the  cestui  que 

jealous  and  scrupulous  examination  of  all  the  circum-  trust  intended 
stances,  that  the  cestui  que  trud  intended  the  trustee  pmhwe.  * 
should  buy ;  and  there  is  no  fraud,  no  concealment,  no 
advantage  taken  by  the  trustee  of  information  acquired 
by  him  in  the  character  of  trustee  "  (/).  And,  in  fact, 
the  rule  as  expressed  by  Lord  Eldon  in  the  words 
quoted  above,  would  at  the  present  day  hold  good  (if 
at  all)  in  the  case  only  of  a  trustee  for  sale  purchas- 
ing from  his  cestui  que  trust  without  the  leave  of  the 
court  to  bid. 

But  although  it  is  a  general  rule  that  a  trustee  can-  Trustee  may 
not  except  in  exceptional  cases  purchase  from  himself,  J^j^  '**" 
as  it  has  been  said,  there  is  no  objection  to  his  purchas-  ^'"""^JT^^^^ 
ing  from  his  cestui  que  trust,  who  is  sui  juris,  and  who  ha§  discharged 
has  discharged  him  from  the  obligation  which  attached  ^™' 
upon  him  as  a  trustee;  but  even  such  a  transaction 
will  be  watched  by  the  court  "with  infinite  jeal- 
ousy "  (A). 

A   trustee  is  never  permitted  to  partake  of  the  Gift  to  trustee 
bounty  of  his  cestui  que  trust,  except  under  circum- 1^*^^_ 
stances  which  would  make  the  same  valid,  if  it  were  a  cipies  as  one 

between  sniar' 

case  of  guardianship.     The  relation  must  have  in  fact  dian  and  ward, 
ceased,  and  it  must  be  proved  that  the  influence  arising 
from  that  relation  has  also  ceased. 

(»)  Hamilton  ▼.  Wright,  9  C.  &  F.  Ill,  1 23-5;  Ingle  ▼.  JUchardSf  28 
Beav.  361  ;  JtandaU  v.  Errington,  10  Vee.  423 ;  Campbell  v.  Walker,  5 
Ves.  682 ;  13  Ves.  601. 

(j)  Coles  V.  Trecothick,  9  Ves.  234  ;  Denton  ▼.  Donner,  23  Beav.  285. 

{k)  Ex  parte  Lacey,  6  Ves.  626  ;  Fox  v.  Mackrcth,  i  L.  C.  123. 
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(6.)  Principal 
and  agent. 


Entire  good 
faith  and  com- 
plete disclo- 
sure necessary 
in  dealings 
between  prin- 
cipal and 
agent. 

Agent  cannot 
make  any 
secret  profit 
out  of  his 
ageucy. 


In  the  next  place,  as  to  the  relation  of  principal  and 
agent,  the  same  principles  are  generally  applicable. 
Agents  are  not  permitted  to  become  secret  vend^s  or  4^ 
purchasers  of  property  which  tEey  are  autboiised  to 
buy  or^aell  for  their  principals  (I),  or  indeed  to  deal 
validly  with  their  principals  in  any  case  excqpt  where 
there  is  the  most  entire  good  faith,  and  full  disclosure  of 
all  facts  and  circumstances,  and  an  absence  of  all  undue 
influence,  advantage,  or  imposition  (m).  And  if  an 
agent  employed  to  make  a  purchase,  purchase  for  him- 
self, he  will  be  held  a  trustee  for  his  principal  (n), 
"Nov  will  an  agent  employed  to  purchase  be  permitted, 
unless  by  the  plain  and  express  consent  of  his  principal, 
to  make  any  profit  out  of  the  transaction  {o). 


(7.)  Miscel. 
laneons  fidu- 
ciary persons. 
OouDsel,  auc- 
tioneers, &e. 


And  the  principles  which  apply  to  trustees,  agents, 
and  others  apply  with  almost  equal  force  to  other 
persons  standing  in  confidential  or  fiduciary  situations, 
as  to  counsel,  agents,  assignees,  and  solicitors  of  a 
bankrupt's  estate,  auctioneers,  and  creditors  who  have 
been  consulted  as  to  the  sale,  and  also  to  physicians 
(p),  and  others  being  shown  to  have  occupied  such 
situations. 


Debtor,  cre- 
ditor, and 
sureties. 


Entire  good  faith  is  required  between  debtor  and 
creditor  and  sureties.     And  if  a  creditor  does  any  act    ) 
affecting  the  surety,   or  if  he  omits  to  do  any  act  "u 
which  he  is  required  to  do  by  the'surety,  and  is  bound 


(Z)  Lawiher  ▼.  LowtheTf  13  Vea.  103  ;  Charter  ▼.  Trtvdytm,  II  C.  & 
F.  714;  Wal^iam  v.  Stainion,  I  De  G.  J.  k  S.  678. 

(m)  St.  315  ;  IhUy  y.,  Wwikam,  33  Beay.  154;  Dt  Buuehe  v.  AU, 
8  Cb.  Div.  286. 

(n)  Leea  v.  NuttaU,  t  Russ.  &  My.  53  ;  Taylor  v.  Salmon,  4  My.  &  Cr. 
134. 

(0)  Bait  India  Co,  ▼.  Eenchtnan,  i.  Vea.  Jr.  289  ;  BentUy  ▼.  Craven, 
18  Beav.  75 ;  Tyrrd  v.  Bank  of  London,  10  H.  L.  Cas.  26 ;  Beck  v. 
Kantorotoiez,  3  K.  &  J.  230 ;  The  Imperial  Mercantile  Credit  Aesocio' 
tion  ▼.  Coleman,  L.  R  6  H.  L.  189. 

(p)  PooUy  V.  QuiJUer,  2  De  O.  &  Jo.  327  ;  Ca/rler  v.  Palmar,  8  C.  & 
Fin.  657  ;  JSk  jHirte  Hclyman,  8  Jur.  156  ;  Kerr  v.  Bain,  II  Gr.  423  ; 
APPhenon  v.  Watt,  L.  R.  3  App.  254 ;  MUcfieU  v.  Homfray,  8  Q.  B.  D. 
587. 
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to  do,  and  that  act  or  omission  proves  injurious  to  the 
surety ;  or  if  the  creditor  enters  into  any  stipulations  *^ 
with  the  debtor  unknown  to  the  surety,  and  incon- 
sistent with  the  terms  of  the  original  contract,  the 
surety  may  set  up  such  act,  omission,  or  contracts,  as 
a  defence  to  any  suit  brought  against  him  in  law  or 
equity  (q). 

III.  Constructive  frauds  which  unconscientiously  iii.  Construc- 
compromit  or  injuriously  affect  or  operate  substantially  belt.g'Jncon -*' 
as  frauds  upon  the  private  rights,  interests,  or  duties  "cientious  or 

-    ,  .         ,  f  T   ,  .    ,  mjunous  to 

of  the  parties  themselves,  or  of  third  persons.  the  nghta  of 

third  parties. 

To  this  class  may  be  referred  many  of  those  cases  (i.)  if  contract 
arising  under  the  Statute  of  Frauds,  which  requires  ^^tSg  ""**" 
certain  contracts  to  be  in  writing  to  give  them  validity,  through  frawd 

T,  .  1.1  00  ..;ofa  pArty,  he 

In  the  construction  of  that  statute,  a  general  principle  cannot  set  up 
has  been  adopted,  that  as  it  is  designed  as  a  protection  ptftud^ai!  a 
against  fraud,  it  shall  never  be  allowed  to  be  set  up  defence, 
as  a  protection  and  support  of  fraud.     Hence,  in  a 
variety  of  cases,  where,  from  fraud,  a  contract  of  this 
sort  has  not  been  reduced  into  writing,  but  has  been 
suffered  to  rest  in  confidence  or  in  parol  communica- 
tions between  the  parties,  courts  of  equity  will  enforce 
it  against  the  party  guilty  of  a  breach  of  confidence, 
who  attempts  to  shelter  himself  behind  the  provisions 
of  the  statute  (r). 

Common  sailors  being  so  extremely  generous,  im-  (2.|  Common 
provident,  and  credulous,  and  therefore  liable  to  be  Jf^^^"j,~®''°" 
imposed  upon,  equity  views  their  contracts  respecting 
wages  and  prize-money  with  great  jealousy;  and 
generally  grants  them  relief  whenever  any  inequality 
appears  in  the  bargain,  or  an  undue  advantage  has 
been  taken  (5). 

(9)  Sm.  Man.  84. 

{r)  Montaeute  ▼.  MaxweU,  i  P.  Wms.  619;  Att.'Gen.  v.  SttwU,  i 
You.  &  Coll.  Ezch.  Ca.  583  ;  Iftusey  v.  Home  Payne,  4  App.  Ca.  311. 
(f)  Dow  Y.  WKddon,  2  Vet.  Sr.  516. 
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(aOBargftiin 
with  heirs  and 
ezpectaaU. 


Bargains  with  heirs,  reversioners,  and  expectants, 
daring  the  life  of  their  parents  or  ancestors,  will  be 
relieved  against,  unless  the  purchaser  can  show  that  a 
fair  price  was  paid ;  for  fraud  in  this  class  of  cases  is 
usually  though  not  always  presumed  from  inadequacy 
of  price  (0-  And  this  rule  is  founded  on  good  sensa 
The  very  fact  of  the  expectant  coming  into  the  market 
to  sell  his  expectancy  shows  that  he  is  not  in  a  posi- 
tion to  make  his  own  terms,  and  that  he  is  more  or 
less  in  the  power  of  the  purchaser ;  in  all  such  cases, 
therefore,  actual  distress  need  not  be  proved ;  a  court 
of  equity  presumes  that  there  is  distress,  and  that  is 
equivalent  to  saying  that  the  party  has  not  that  full 
power  of  deliberate  consent  which  is  essential  to  a 
valid  contract.  The  onus,  therefore,  lies  upon  the  per- 
son dealing  with  the  reversioner  or  expectant  to  show 
that  the  transaction  is  reasonable  and  hond  fde. 


JurUdiotion 
under  31  &  32 
Vict.,  0.  4. 


The  jurisdiction  of  courts  of  equity  in  these  cases 
is  not  affected  by  the  31  &  32  Vict.,  c.  4,  which 
enacts  that  no  purchase  made  bond  fide  of  a  rever- 
sionary interest  shall  be  set  aside  merely  on  thegrouiid 
of  under  value  (u). 


Knowledge  of 
person  stand- 
ing in  loco 
parentis  does 
not  per  Me 
make  such 
transactions 
valid. 


It  would  seem  that  the  fact  that  the  father  or  other 
person  standing  in  loco  parentis  was  aware  of  or  took 
part  in  the  transaction  does  not  necessarily  make  that 
valid  which  would  otherwise  be  void.  It  will  at  the 
most  raise  a  presumption  in  favour  of  the  bona  fides 
of  the  parties.  If,  therefore,  a  father,  being  unable  to 
supply  his  son's  necessities,  assists  and  protects  him 
in  raising  money  from  strangers,  the  son,  in  such  a 
case,  having  in  his  father's  advice  presumptively  the 


CO  Peacock  ▼.  Evant^  1 6  Ves.  512;  ffincksman  v.  Smith,  3  Russ. 
433  ;  AyUMford  v.  Morrit,  L.  R.  8  Ch.  484 ;  /n  re  SUUer'i  Trusts,  11 
Ch.  Div.  227. 

(tt)  Miller  r.  Cook,  L.  R.  10  Eq.  641 ;  Tyler  v.  Tates,  L.  R.  II  Eq. 
265  ;  L.  R  6  Ch.  665  ;  NeviU  v.  SneUing,  15  Ch.  Div.  679. 
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best  security  for  obtaining  the  fair  market  value  of 
what  he  sells,  the  court  may  perhaps  infer  that  a 
bargain  made  under  such  circumstances  was  fair  and 
for  full  value  (v). 

It  is  upon  similar  principles  that  posi  obit  bonds,  (4.)  Poh  oW<. 
and  other  securities  of  a  like  nature,  are  set  aside 
when  made  by  heirs  and  expectants.  A  post  obit 
bond  is  an  agreement,  on  the  receipt  of  ready  money 
by  the  obligor,  to  pay  a  sum  exceeding  the  sum  so 
received,  and  the  ordinary  interest  thereof,  on  the  death 
of  the  person  from  whom  he,  the  obligor,  expects  to 
become  entitled  to  some  property.  If  in  other  respects 
these  contracts  are  perfectly  fair,  courts  of  equity  will 
permit  them  to  have  effect  as  securities  for  the  sum  to 
which  ex  mguo  et  boru)  the  lender  is  entitled ;  for  he 
who  seeks  equity  must  do  equity. 

Where  tradesmen  and  others  have  sold  goods  to  (5.)  Tradesmen 
young   and    expectant   heirs    at   extravagant    Prices, JJ^^^^J^*  ^ 
and  under  circumstances  demonstrating  imposition  or  prices, 
undue  advantage,  or  an  intention  to  connive  at  secret 
extravagance,  courts  of  equity  have  reduced  the  secu- 
rities, and  cut  down  the  claims  to  their  reasonable 
and  just  amount. 

In  all  those  cases  where,  after  the  pressure  of  neces-  ^he  party  in- 
sity  has  been  removed,  the  party  freely  and  deliberately,  ju^d  may 
and  upon  full  information,  confirms  the  precedent  con-  the  pressure  of 
tract  or  other  transaction,  courts  of  equity  will  gene-  c^^*^  ^'^ 
rally  hold  him  bound  thereby ;  for  if  a  man  is  fully 
informed  and  acts  with  his  eyes  open,  he  may,  by  a 
new  agreement,  bar  himself  from  relief. 

Another  class  of  constructive  frauds  consists  of  those  (6.)  Knowingly 
cases  where  a  man  designedly  or  knowingly  produces  f^^'^j^pfeg. 

(r)  King  ▼.  HamUtj  2  My.  k  K.  456 ;  Talbot  v.  Staniforth,  1  J.  & 
H.  502 ;  King  v.  Savery,  i  Sm.  &  G.  271 ;  5  H.  L.  Caa.  627. 
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sion  to  mislead 
a  third  party. 


One  who 
enables  an- 
other to  com- 
mit a  fraud  is 
answerable. 
Aanan  who 
has  a  title 
to  property 
standing  by 
and  lotting 
another  pur- 
chase or  deal 
with  it,  is 
bound. 


Even  though 
there  be  do 
fraud,  but 
only  foigetful- 
ness. 


a  false  impression  on  another,  who  is  thereby  drawn 
into  some  act  or  contract  injurious  to  his  own  rights 
or  interests.  There  can  be  no  real  difference  in  effect 
between  an  express  representation  and  one  that  is 
[naturally  or  necessarily  implied  from  the  circumstances. 
[The  wholesome  maxim  of  the  law  is,  that  the  party 
who  enables  another  to  commit  a  fraud  is  answerable 
for  the  consequences  (w) :  and  the  maxim,  JPratis  est 
celare  fraudem,  is,  with  proper  limitations  in  its  appli- 
cation, a  maxim  of  general  justice  (x).  Thus,  if  a  man 
having  a  title  to  an  estate  which  is  offered  for  sale,  and 
knowing  his  title,  stands  by  and  encourages  the  sale, 
or  does  not  forbid  it,  and  thereby  another  person  is  in- 
duced to  purchase  the  estate,  the  former  so  standing 
by  will  be  bound  by  the  sale  (y).  On  the  occasion  of 
a  loan  upon  the  security  of  a  lease,  which  the  borrower 
represented  himself  as  entitled  to  have  granted  to  him 
for  ninety-nine  years,  the  lender  required  a  written 
intimation  from  the  alleged  lessor  of  his  intention  to 
grant  the  lease.  The  lessor,  being  apprised  of  the 
requisition  and  its  object,  signed  the  required  intima- 
tion. The  loan  was  made  upon  the  faith  of  it,  and 
afterwards  the  lessor  granted  a  lease,  which  was  then 
mortgaged  by  the  borrower  to  the  lender.  It  turned 
out  that  the  lessor  had,  some  time  before,  demised  the 
same  premises  for  the  same  term  to  the  borrower,  by 
whom  it  had  since  been  assigned  for  value.  It  was 
held  that  the  court  had  jurisdiction  to  direct  repay- 
ment by  the  lessor  to  the  lender  of  the  sum  which  he 
had  advanced,  with  interest,  although  the  lessor  was 
not  shown  to  have  been  guilty  of  any  conscious  active 
fraud,  or  of  having  done  more  thaxi  forffotten  thspreviom 
leme  when  he  made  the  misrepresentation  and  granted 


(v)  Rice  ▼.  JUce,  2  Drew.  73. 

{x)  Rodgert  ▼.  Rodgersj  13  Gr.  143. 

(y)  TeatdaU  v.  TeascUde,  Scl.  Ch.  Cas.  w ;  Cawdor  ▼.  Lewit,  i  You. 
&  Coll.  £z.  Ca.  427  ;  and  see  especially  WiUmott  ▼.  Barber,  15  Gh.  Div. 
96. 
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the  second  lease  («).  In  this  case  the  borrower  was, 
of  course,  guilty  of  an  actual  fraud ;  but  the  alternative 
and  more  direct  remedy  against  him  was  probably 
worthless. 

Agreements   whereby  parties   engage   not   to   bid  (7)  Agree- 
against  each  other  at  a  public  auction,  especially  where  ^c°ioiw  not  to 
the  same  is  directed  or  required  by  law,  are  held  void,  ^0^,**'***^* 
for  they  are  unconscientious,  and  have  a  tendency  to 
cause  the  property  to  be  sold  at  an  undervalue.     On  Puffer  at  sale 
the  other  hand,  if  underbidders  or  puffers  are  employed  ^^  *^®^*®^- 
at  an  auction  to  enchance  the  price  and  to  deceive 
other  bidders,  and  they  are  in  fact  misled,  the  sale  will 
be  held  void  as  against  public  policy  (a).     But  now 
by  30  &  31   Vict,  c.  48,  a  6,  the  vendor,  if  he  re-  Under  30  &  31 
serves  to  himself  the  right  in  the  particulars  or  con-  ^*®**'  ^  ^' 
ditions  of  sale,  may  bid  in  person  or  by  one  agent  at 
the  sale  (b). 

If  a  creditor  who  is  party  to  a  composition  deed  (8.)  Fraud 
has  obtained  a  secret  and  undue  advantage  as  a  con-  Tr^Jredito™" 
dition  of  signiag  the  deed,  and  has  thus  decoyed  other  ^  *  jP^**"" 
innocent  and  unsuspecting  creditors  into  signing  the 
deed   of    composition,    which   they   supposed   to   be 
founded  upon  the  basis  of  entire  equality  and  reci- 
procity among  all  the  creditors,  it  is  a  fraud  upon  the 
policy  of  the  law.      And  such  secret  arrangements 
are  utterly  void,  even  as  against  the  assenting  debtor 
or  his  sureties,  and  money  paid  under  them  is  recover- 
able back  (c). 

In  every  transaction  where  a  person  obtains  by  (9.)  a  perwn 
donation  a  benefit  from  another  to  the  prejudice  of  J^^^JJJTjJ^Bt 
that  other  person,  and  to  his  own  advantage,  if  the  aiwaye  be  pre- 


(«)  SUm  V.  Oroueher,  I  De  G.  F.  &  Jo.  518. 

(a)  Sugd.  V.  &  P.  9. 

(6)  (miat  y.  Oaiiat,  K  R  9  Eq.  60. 

(c)  Mare  v.  ^nc(/bfd,  i  Qiff.  288. 
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pared  to  prove  transaction  should  afterwards  be  questioned,  be  sbould 
nafida.  ^  ^^^  to  prove  tbat  tbe  donor  voluntarily  and  de- 
liberately performed  the  act,  knowing  its  nature  and 
effect  {d).  But  tbe  cases  have  not  gone  so  far  as  to 
show  tbat  the  donee,  under  a  voluntary  settlement, 
where  no  power  of  revocation  is  reserved,  has  thrown 
upon  him  in  the  first  instance  tbe  onus  of  showing 
that  the  settlement  was  intended  by  the  donor  to  be 
irrevocable  («). 

must  be^eJ-^'       "  ^^  point  IS  better  established  than  that  a  person 

erciaed  bond     having  a  power  of  appointment  must  exercise  it  hond 

desi^'ed.**"  fde  for  the  end  designed,  otherwise  it  is  corrupt  and 

ment^infMud  ^oid "  (/).     Heuce  wheu  a  parent,  having  a  power  of 

of  object  of      appointment  among  his  children,  appoints  to  one  or 

more  of  them  to  the  exclusion  of  the  others,  upon  a 

bargain  for   his  own  advantage,  equity  will   relieve 

against  the  appointment  on  the  ground  of  fraud,  as 

where  there  is  a  secret  understanding  that  the  child 

should  assign  a  part  of  the  fund  to  a  stranger  (g),  or 

h/SfLth"r  to  ^  ^^®  father's  debtors  (A).     So  again  if  a  parent,  hav- 

a  sickly  infaut.  ing  a  power  to  raise  portions  for  children,  and  even  to 

fix  the  time  when  they  are  to  be  raised,  appoints  to  a 

child   during  infancy,  and  while  not  in  want  of  a 

portion,  and  the  death  of  the  child  is  at  the  time 

of  the  appointment  expected,  he  will  not  be  allowed, 

on  the  child's  death,  to  derive  any  benefit  from  the 

appointment  as   the  personal  representative   of  that 

child  (i). 


((i)  Cooke  V.  LamoUe,  15  Beav.  240;  Anderson  ▼.  SUtoorth,  3  Giff. 

154. 

(«)  CoutU  V.  Acworth,  L.  R.  8  Eq.  558  :  WoUaUon  v.  Tribe,  L.  R  9 
£q.  44,  explained  in  HaU  y,  HaU,  L.  R.  8  Ch.  App.  430  ;  and  see  Henry 
▼.  Armstrong,  18  Ch.  Div.  668.  (/)  Alejfn  v.  Belchier,  I  L.  C.  415. 

ig)  Dauheny  v.  Cockhum,  i  Mer.  626. 

(A)  Farmer  ▼.  Martin,  2  Sim.  502  ;  Carver  ▼.  Richards,  I  De  G.  F. 
&  Jo.  548  ;  Salmon  v.  Oibbs,  3  De  G.  &  Sm.  343 

(f)  HincJienbroke  v.  Seymour,  1  Bro.  0.  C.  394;  WdUsley  v.  Mor- 
nington,  2  K.  &  J.  143  ;  Roach  ▼.  Trood,  L.  R.  3  Ch.  Div.  429 ;  ex- 
plained in  Henty  t.   Wrey,  19  Ch.  Di?.  492. 
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When  the  exercise  of  a  power  of  appointment  is  A  void 
void  on  the  ground  of  fraud  (or  of  illegality),  if  any  mOTit,^good 
part  of  it  is  free  of  the  fraud  (or  illegality),  and  that  ^"^^^^^ 
part  is  severable,  it  will  be  and  remain  valid,  notwith- 
standing the  failure  of  the  exercise  of  the  power  as  to 
the  other  part  or  parts  (/). 

Formerly,  where  a  person  having  a  power  of  appoint-  Doctrine  of 
ing  property  among  the  members  of  a  class,  although  ^i^mento. 
with  full  discretion  as  to  the  amount  of  their  respective 
shares,  exercised  that  power  by  appointing  to  one  or 
more  of  the  objects  a  merely  nominal  share,  such  an 
appointment,  although  valid  at  law,  was  set  aside  as  an 
illusory  appointment,  not  being  exercised  bond  Jide  for 
the  end  designed  by  the  donor  (k).  In  consequence 
of  the  great  difficulty  and  conflict  of  authority  as  to 
what  might  be  deemed  a  nominal  or  illusory  share,  the 
Legislature  interfered  in  the  year  1 830,  and  established 
in  effect  that  no  appointment  shall  be  invalid  on  the  Aboiuheii  by 
ground  merely  that  an  unsubstantial,  nominal,  orj^^^^'^^*' 
illusory  share  of  the  property  has  been  appointed  to 
the  objects  of  the  power  (Z).  As  a  consequence  of  this 
Act,  the  appointor  might  have  cut  off  any  appointee 
"  with  a  shilling,"  as  the  phrase  went ;  and  now,  under 
the  Powers  Amendment  Act,  1874  (m),  the  appointor 
need  not  now  appoint  any  share  at  all  to  any  particu- 
lar appointee,  but  may  cut  him  off  even  without  the 
shilling. 

"  A  man  who  has  induced  another  to  enter  into  a  (u.)  a  man 
contract  with  him  by  representing  an  actual  state  of  ^^J^S"*^^* 
things  as  a  security  for  the  enjoyment  of  an  interest  off»cti  as  in- 
which  he  has  himself  created  for  valuable  considera-  %  contract. 


(j)  Aleyn  ▼.  BekkieTf  Biipra. 

(Jfe)   Wiliony.  PiggoUj  2  YeB.  Jr.  ^$1. 

(l)  I  Will.  IV.,  a  46  ;  1  Sudg.  on  Pow.  545. 

(«)  37  &  38  Vict,  c.  37.    See  In  re  Capon'i  IVufto,  W.  N.  1879,  p.  25. 
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cannot  dero-  tion,  is  not  at  liberty  by  his  own  act  to  derogate  from 
Sy  hbown  that  interest  by  determining  the  state  of  things  which 
*«*•  he  so  held  forth  as  the  consideration  or  inducement 

for  entering  into  the  contract "  (n). 

(n)  PiggoU  y.  StraUmt  JohnsoD,  341  $  i  D0  G.  F.  &  J.  33. 


^/Cjto  y5b^/ttvu^    f-^    a.p^f^  p->'TUM  CC^^-^^Ka^ 
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CHAPTER  V. 

SURETYSHIP. 

Thk  contract  of  suretyship  requires  the  utmost  good  utmott  good 
faith  between  all  the  parties  to  it ;  for  they  do  not  i^twwn  iSr 
deal  with  one  another  at  arm's  length,  as  in  ordinary  P»rti««« 

/  contracts.     Any  concealment  of  material  facts,  or  any 
t^-express  or  implied  misrepresentation  of  such  facts,  or 

"i  any  undue  advantage  taken  of  the  surety  by  the 
creditor,  either  by  surprise  or  by  withholding  proper 
information,  will  undoubtedly  furnish  a  sufi&cient 
ground  to  invalidate  the  contract  (a). 

It  is  a  question  even  now  not  quite  settled  (or  at  what  conceal- 
least  not  generally  or  readily  understood)  as  to  what  ^^Swditor  re- 
concealment  of  facts — what  degree  of  mppressio  veri —  xhe^genera? ' 
by  the  creditor  is  necessary  to  annul  the  obligation  of  principle, 
the  contract  of  suretyship.     Story  lays  down  broadly 
thatjfif  a  party  taking  a  guarantee  from  a  surety  con- 
ceals from  him  facts  which  go  to  increase  his  risk,  and 
suffers  him  to  enter  into  the  contract  under  false  im- 
pressions as  to  the  real  state  of  facts,  such  conceal- 
ment will  amount  to  fraud ; "  and  this  broad  assertion 
oi  the  rule  is  no  doubt  supported  by  the  decided  cases, 
although  some  of  them  seem  very  much  to  narrow 
the  foundation  of  the  doctrine,  and  to  point  to  the 
conclusion  that  the  mere  concealment  of  facts  affect- 
ing the  surety  is  not  in  itself  a  ground  for  rescinding 
the  contract,  unless  either  the  party  concealing  them 

(a)  i>at;tf  ▼.  London  and  Provincial  Marine  Insurance,  8  Ch.  Div.  469. 
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(i.)  Either 
the  fact  mnit 
have  been  one 
which  the 
creditor  was 
under  an  ob- 
ligation to 
discover. 
Hamilton  t. 
Watton. 


was  under  some  obligation  to  disclose  them,  or  the 
concealed  facts  themselves  go  directly  and  proximately 
to  increase  the  liability  of  the  surety.  Thus,  in  the 
case  of  Hamilton  v.  Watson  (J),  it  appeared  that  A. 
became  indebted  to  the  B.  Company  in  the  sum  of 
jQ7SO\  that  the  B.  Company  amalgamated  with  the 
6.  Company,  and  the  latter  company  took  on  itself 
the  rights  and  liabilities  of  the  former.  On  the  G. 
Company  calling  on  A.  for  payment  of  the  debt  due 
from  him,  A.  entered  into  a  bond,  with  H.  as  a  surety, 
by  which  a  new  cash  account  should  be  opened  with 
the  G.  Company  to  the  amount  of  £7 So,  H.  not  being 
informed  of  the  previous  debt  A  week  after  the  date 
of  the  bond,  A.  drew  out  a  draft  upon  the  new  account 
with  the  G.  Company  for  the  whole  £7 So  for  which 
H.  had  become  bound,  and  paid  off  with  it  the  old  debt 
due  to  the  B.  Company.  It  was  held  that  this  was 
not  a  sufficient  concealment  of  facts  to  discharge  the 
surety — ^that  the  mere  circumstance  of  the  parties 
supposing  that  the  money  was  intended  to  be  applied 
to  a  particular  purpose  did  not  appear  to  vitiate  the 
transaction  at  all — that  the  creditor  vxts  under  no 
obligation  to  volunteer  a  disclosure  of  any  transaction 
that  passed  between  him  and  the  other  party — that  if 
the  surety  would  guard  against  particular  perils,  he 
must  put  the  question  and  gain  the  information 
required — and  that  the  true  criterion  as  to  whether 
any  disclosure  ought  to  be  made  voluntarily  was  to 
inquire  whether  there  was  anything  that  might  not 
naturally  be  expected  to  take  place  between  the  parties 
— that  L3,  whether  there  was  a  contract  between  the 
debtor  and  creditor  to  the  effect  that  his  position 
should  be  different  from  that  which  the  surety  might 
naturally  expect  And  in  these  respects  the  contract 
of  suretyship  is  widely  different  from  the  contract  of 
insurance,  for  so  long  as  the  amount  of  the  liability  is 


(()  12  CS.  &  Fin.  109. 
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not  increased,  it  has  been  decided  that  the  rule  which 
governs  insurances  on  ships  and  on  lives  as  to  the  con- 
cealment of  facts  does  not  apply  to  common  surety- 
ships or  guaranties,  scU.  because  in  insurances  on  ships 
or  lives,  the  assured  knows,  and  the  underwriter  does 
not  know,  the  circumstances  of  the  voyage  or  the  state 
of  health  ((;);  and  besides,  assurers  and  assurees  are 
intrinsically  different  from  sureties  and  creditors. 

On  the  other  hand,  there  are  cases  where  it  has  Or  (2.)  the 
been  held  that  ^  concealment  of  a  material  fact,^ar^  concealed 
0/  the  immediate  iransccdion^  discharges  the   surety.  SJ>en  MTin- 
Thus,  in'JPidcocJcY.  Bishop  (d),  where  it  appears  to  *?«i?i  P^^J.^f 

\  ■.  -,  II  ^     ,  ■.       the  immediate 

have  been  agreed  between  the  vendors  and  the  vendee  tranaactioD. 
of  goods  that  the  latter  should  pay  los.  per  ton  beyond 
the  market  price,  in  liquidation  of  an  old  debt  due  to 
one  of  the  vendors,  and  the  payment  of  the  goods  was 
guaranteed  in  the  following  words : — "  I  will  guaranty 
you  in  the  payment  of  ;^200  valuer  to  be  delivered 
to  Tickell,  in  Lightmoor  pig-iron;"  and  this  private 
bargain  between  the  parties  was  not  communicated  to 
the  surety, — it  was  held  that  this  was  a  fraud  on  the 
surety — that  a  party  giving  a  guarantee  ought  to  be 
informed  of  any  private  bargain  between  the  vendor 
and  the  vendee  which  might  have  the  effect  of  varying 
his  responsibility — that  the  effect  of  the  transaction 
would  be  to  compel  the  vendor  to  appropriate  to  the 
payment  of  the  old  debt  a  portion  of  those  funds 
which  the  snrety  might  reasonably  suppose  would  go 
towards  defraying  the  debt  (scU.  the  valtce  of  the  pig- 
iron  supplied),  for  the  payment  of  which  he  had  made 
himself  coUaterally  liable,  and  that  such  a  bargain 
therefore  increased  his  responsibilities  (e). 

A  creditor  is  not  in  general  bound  to  inquire  into 

(e)  North  British  Insurance  Od,  ▼.  X^yi,  10  Exch.  523 ;  Wythes  v. 
Labimchere,  3  De  G.  &  Jo.  593. 

((i)  3  B.  A;  C.  605.  (e)  McMyU  Case,  cited  i  Dow.  294. 

2  H 
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Creditor  not  the  circumstances  under  which  a  person  becomes 
quire  as  to  *  suTcty  to  him  for  a  debt,  but  in  exceptional  circum- 
o/su™  tyshlp!  stances  he  is  so  bound  to  inquire ;  for  example,  where 
if  there  is  nojf  the  dealings  between  the  parties  are  such  as  would 

ground  to  suA  °  .....         .1,  n        1 

pect  fraud  oft  ^  reasonably  create  a  suspicion  m  his  mind  that  a  fraud 
??wMonaWe''  ^  being  practised  upon  the  surety.  Thus,  in  Owen  v. 
suJTdon'  ^o^a^n  (/),  A.  being  largely  indebted  to  B.  &  Com- 
pany, and  being  on  the  verge  of  bankruptcy,  brought 
them,  on  different  occasions,  bills,  &c.,  signed  by 
himself  and  his  aunt,  as  surety.  The  aunt  was,  to  the 
knowledge  of  B,  ilk  Company,  a  married  woman,  aged 
seventy-five,  and  living  apart  from  her  husband.  It 
was  held  that  the  circumstances  were  such  as  reason- 
ably to  create  in  the  minds  of  the  bankers  a  suspicion 
of  fraud  on  the  part  of  the  debtor  towards  his  axmt ; 
and  that  they  could  not  therefore  shelter  themselves 
under  the  plea  that  they  were  not  called  on  to  ask,  and 
did  not  ask,  any  questions  on  the  subject  (^). 

Rights  of  ere-  The  rights  of  the  creditor  as  against  the  principal 
^t^u'*  debtor  may  or  may  not  depend  upon  the  instrument 
lated  by  the    of  guaranty  I  but  the  rights  of  the  creditor  as  against 

isstrnmentof     ,°  •''  imixjixi^  7.i^ 

guannty.  the  Surety  are  wholly  regulated  by  the  terms  of  that 
instrument  When  an  obligation  exists  only  in  virtue 
of  a  covenant,  its  extent  can  be  measured  only  by  the 
words  in  which  the  covenant  is  expressed  (h).  In  all 
cases,  therefore,  where  a  surety  is  bound  by  a  joint- 
bond,  the  court  will  not  reform  the  joint-bond  so  as  to 
make  it  several,  upon  the  presumption  of  a  mistake 
from  the  nature  of  the  transaction ;  but  it  will  require 
positive  proof  of  an  express  agreement  by  the  surety 
that  it  should  be  several  as  weU  as  joint  (i)«  And  so 
also  the  duration  of  the  guaranty  or  contract  of  surety- 
ship, and  whether  or  not  it  is  determined  by  the 

(/)  4  H.  L.  CJas.  997. 
(ff)  Maitland  v.  Irving^  15  Sim.  437. 
(A)  Sumner  v.  Powell,  2  Mer.  35,  36. 
(i)  Bawttone  v.  Parr,  3  Russ,  424,  539. 
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death  of  the  guarantor  or  surety,  and  notice  of  such 
death,  appears  to  be  wholly  a  question  of  construc- 
tion (/).  But  it  would  not  follow  that  because  the 
principal  debtor  was  not  bound  {e.g,,  on  the  ground  of 
illegality  in  the  contract),  therefore  the  surety  also  ^JVl  t) 
was  not  bound;  and  the  contrary  appears  to  be  the 
fact  (A). 

It  would  seem  that  a  surety  cannot  compel  the  Surety  eannot 
creditor  to  proceed  against  the  debtor,  and  practically  SiSrto^pro- 
there  is  no  hardship  in  the  case  (Z)  ;  for  at  any  moment  J^^***"*'* 
after  the  debt  becomes  payable,  the  surety  may  him- 
self pay  off  the  creditor,  and  proceed  against  the  debtor 
for  the  money  so  paid  (m). 

But,  on  the  other  hand,  a  surety  has  a  right  to  come  BemedieB 
into  equity,  to  take  proceedings  in  the  nature  of  quia  J^jj^^^*  '^' 
timet,  to  compel  the  debtor  to  pay  the  debt  when  due,  M  BUi  q[aia 

twiet  to  com* 

whether  the  surety  has  actually  been  sued  on  it  orpeii>ayment 
not ;  for  it  is  "  unreasonable  that  a  man  should  always  ^  ^^^' 
have  a  cloud  hanging  over  him  "  (n).     But  this  right 
only  arises  where  the  creditor  has  a  present  right  to 
sue  his  debtor,  and  refuses  to  exercise  that  right  (p). 

Similarly  a  surety  may  file  a  bill  for  a  declaration  (2.)  Judicial 

that  his  liability  is  at  an  end,  where  the  course  of  t^t  surety 

dealing  between  principal    debtor   and  creditor   has  di«^^^*^e«' 
operated  as  a  release  (p). 

"Where  the  surety  pays  the  debt  on  behalf  of  the  (3..)  Actioo  for 
principal  debtor,  the  rule,  whether  at  law  (j)  or  in  ment  by 

debtor. 

ij)  JUoydt  V.  Harper,  1 6  Ch.  Div.  290. 

(k)  Yorkshire  Railway  Wagon  Co.  v.  Madure,  19  Ch.  Div.  478. 

(2)  But  see  Newton  ▼.  CharUon,  10  Hare,  646.  . 
(m)  Wright  v.  Simpton^  6  Yea.  733. 

(n)  JRanelaugh  v.  Hayes,  I  Vem.  189  ;  Mitford  on  Plead.  172  ;  An- 
trobwi  V.  Davidson,  3  Mer.  569 ;  Wooldridge  r.  Norris,  L.  R.  6  Eq.  410. 

(0)  Padwiek  v.  Stanley,  9  Hare,  627. 

ip)  Wilson  y.  Lloyd,  21  W.  R.  507 ;  and  see  Jbe  parti  Bishop,  In  re 
Fox,  Walker,  ds  Co.,  15  Ch.  Div.  400. 

(3)  TotLssaii^  Y.  Martinnant,  2  T.  R.  105. 
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equity,  is  that  he  has  a  right  to  call  upon  such  debtor 
for  reimbursement  And  this  right  has  been  put  upon 
the  ground  of  an  implied  contract  on  the  part  of  the 
debtor  to  repay  the  money  so  paid  on  his  account, 
where  there  is  no  express  promise  creating  the  right  (r). 

(4.)  Action  for      If,  in  addition  to  the  security  given  by  the  surety, 
securiSeJ^fij*^  the  Creditor  has  taken  some  additional  or  collateral 
«aret***on^       Securities  from  the  principal  debtor,  courts  of  equity 
ing  the  debt,    have  held  that  upon  payment  of  the  debt  by  the  surety 
to   the  creditor,  the  surety  is  entitled  to  have  the 
benefit,  not  only  of  the  principal  security,  but  also  of 
all  those  collateral  securities  thus  given  by  the  debtor 
to  the  creditor.     Thus,  for  example,  if  at  the  time 
when  the  bond  of  the  principal  and  surety  is  given,  a 
mortgage  is  also  made  by  the  principal  to  the  creditor 
as  an  additional  security  for  the  debt,  then,  if  the 
surety  pays  the  debt,  he  will  be  entitled  to  have  an 
assignment  of  the  mortgage,  and  to  stand  in  the  place 
of  the  mortgagee  ($),     But  this  general  rule  did  not 
apply  to  such  securities  as  got  back  upon  payment 
to  the  principal  debtor,  and  were,  in  fact,  extinguished 
by  the  payment.     Such  was  the  case  of  a  bond  en- 
tered into  by  the  principal  debtor  and  surety  to  the 
creditor:  on  payment  by  the  surety,  the  obligation 
on  the  bond  ceased  to  exist,  and  consequently  the 
surety  could  not  stand  in  the  shoes  of  the  creditor 
Eit«Mionot*as  to  that  bond  (t).     But  "by  the  Mercantile  Law 
"9  A  ao^Vict     ^™®^^®"^  -^^^  (^)»  ^^^  exception  has  been  abolished, 
c.  97.  B.  s.       and  ja  surety  is  now  entitled  to  have  assigned  to  him 
every  judgment,  specialty,  or  security  which  shall  be 
held  by  the  creditor  in  respect  of  such  debt,  whether 
such   judgment,    &c.,  shall  or   shall  not  at  law   be 
deemed  to  have  been  satisfied  by  the  payment  of  the 


(r)  Craythome  r.  Svnnbur7ie,  14  Ves.  1 62. 
{9)  St  499 ;  ffttdffton  v.  Shaw,  3  My.  &  Keen,  190. 
(t)  Copit  T.  MiddUton,  I  T.  &  R.  229  ;  Hodg$on  v.  Skaw,  3  My.  & 
E.  190.  (u)  19  &  20  Viot.,  c.  97,  8.  5. 
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debt.  And,  nota  bene,  this  right  to  the  delivery  up  of 
collateral  securities  held  by  the  creditor  extends  also 
to  a  surety  who  is  such  merely  because  of  having 
endorsed  a  bill  of  exchange  (v). 

Where  a  debt  is  secured  by  the  suretyship  of  two  (5.)  Action 
or  more  persons,  and  one  surety  pays  the  whole  or  J*J!*°f *g*^p 
part  of  the  debt,  he  has  in  equity,  and  to  a  certain  contribution, 
extent  also  at  law,  a  right  to  contribution  from  his 
co-surety;  and  this  doctrine  of  "contribution  is  bot^ 
tomed  and  fixed  on  general  principles  of  justice,  and 
does  not  spring  from  contract,  though  contract  may 
qualify  it "  (w).  Hence  it  follows  that  the  doctrine  of 
contribution  applies  whether  the  parties  are  bound  in 
the  same  or  in  dififerent  instruments,  provided  they 
are  co-sureties  for  the  same  principal  and  in  the  same 
engagement,  even  though  they  are  ignorant  of  the 
mutual  relation  of  suretyship :  and  further,  there  is  no 
difference  if  they  are  bound  in  different  sums,  except 
that  the  contribution  could  not  be  required  beyond  the 
sum  for  which  they  are  respectively  bound  (x).  And 
it  has  even  been  held,  that  a  surety  who  has  obtained 
from  the  principal  debtor  a  counter-security  for  the 
liability  he  has  undertaken,  is  bound  to  bring  into 
^  hotchpot,  for  the  benefit  of  his  co-sureties,  whatever  he  tf 
receives  from  that  source,  and  that  even  although  he  ^ 
consented  to  be  a  surety  only  upon  the  terms  of 
having  such  counter-security,  and  the  co-sureties,  when 
they  entered  into  the  contract  of  suretyship,  were  igno- 
rant of  the  agreement  for  such  counter-security  (y) ; 
and  it  would  require  a  very  special  contract  to  deprive 
the  co-sureties  of  this  right 

{v)  Duncan  Fm  <Cr  Co,  v.  North  and  South  WaletBank,  6  App.  Cft.  i, 
reversing  S.  C.  in-  court  of  appeal,  1 1  Ch.  Div.  88. 

(w)  Derinsi  y.  Winehehea,  i  L.  C.  io6 ;  Coope  ▼.  Twynamy  iT.  kR, 
426. 

(x)  Dering  t.  Winclidtea,  I  L.  C.  106 ;  Whiting  v.  Burke,  L.  R.  6 
Cli.  342. 

(y)  SUd  V.  Dixon,  17  Ch.  Div.  82$,  following  MdUry,  Sawyer,  30 
Vem.  412 ;  HaU  t.  Rdbinttm,  8  Iredell,  56. 
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between*Uw         ^^  Certain  respects,  the  jurisdiction  at  common  law 
and  equity,     used  to  be,  prior  to  the  Judicature  Acts,  less  beneficial 
■nretyrfiip,—   than  the  jurisdiction  in  equity.      Thus,  where  there 
(iTErtonfof '  ^®^®  Several  sureties,  and  one  became  insolvent,  the 
remedy  over  .'surety  who  paid  the  entire  debt  could  in  equity  compel 
tion?*'*        /  the  solvent  sureties  to  contribute  towards  payment  of 
1         .    the  entire  debt  (z) ;  but  at  law  he  could  recover  only 
'  '  r  '/    ;     an  aliquot  part  of  the  whole,  regard  being  had  to  the 
:  \        originaj  number  of  co-sureties  (a).     It  seems,  however, 
^  that  if  one  of  the  sureties  died,  contribution  could,  and 
Jfit  certainly  now  can,  be  enforced  against  his  repre- 
sentatives, both  at  law  and  in  equity  (J).     Also,  before 
(2.)  Admiuion  equitable  pleas  were  allowed  at  common  law,  if  it  did 
denoTto^how  not  appear  on  the  face  of  the  instrument  that  a  person 
prrncipffwM    ^^  *  surety,  but,  on  the  contrary,  it  appeared  that  the 
surety  only,     principal  debtor  and  the  surety  were  bound  jointly  and 
severally  and  as  primary  debtors,  parol  evidence  was 
inadmissible  at  law  to  show  that  the  surety  was  only 
.  a  surety  (c) ;  but  in  equity  parol  evidence  was  always 
^  in  such  a  case  admissible  for  that  purpose  (rf).     Such 
evidence  was  rendered  admissible  at  law  under  an 
equitable  defence  under  the  C.  L.  P.  Act,  1854  (e),  and 
of  course  there  is  now  no  distinction  in  that  or  in  any 
other  respect  between  law  and  equity  (J). 

General  prin-        Although  the  doctrine  of  contribution  is  founded 

oiplei  regard-  .      °  ,  .         •    ,  t        , 

iug  sureties ;—  upon  the  general  equity  of  the  case,  and  not  upon  con- 
may  i^t  hig  tract,  still  a  person  may  by  express  contract  take  him- 
ex^reaVoon-  ^®^^  either  wholly  or  partially  out  of  the  operation  of 
tract.  that    doctrine.     Thus,   where    three   persons    became 


(2)  BUehman  v.  Stewart,  3  Drew.  271  ;  Mayor  o/Bertnck  r.  Murray, 
7  De  G.  M.  ft  G.  497. 

(a)  Cawell  y.  Edward*,  2  B.  ft  P.  26S  ;  Batard  v.  Havitt,  2  EU.  ft  B. 
287. 

(6)  PrtmroM  r.  BromUy,  I  Atk.  88 ;  Batard  ▼.  ffaws,  2  EU.  ft  B.  287. 

(c)  Lewii  t.  Jones,  4  B.  ft  C.  506. 

{d)  Oraythome  t.  Smnbume,  14  Ves.  160,  170 ;  darken,  Eenty,  3  Y. 
ft  C.  Ex.  Ca.  187. 

(«)  PocUy  V.  ffarradine,  7  Ell.  ft  B.  431  ;  Taylor  r.  Burgat,  5  H.  ft 
N.  I.  (/)  Judicature  Act,  1873,  8.  25,  aub-aect.  ii. 
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sureties,  and  agreed  among  themselves  that  if  the  prin- 
cipal debtor  failed  to  pay  the  debt,  they  should  pay 
only  their  respective  aliquot  parts ;  and  afterwards  one 
of  them  became  insolvent,  and  one  of  the  remaining 
solvent  sureties  paid  the  whole  debt,  it  was  held  that 
he  was  entitled  to  recover  only  one-third  from  the 
other  solvent  surety  (g). 

Where  a  surety  discharges  an  obligation  at  a  less  (a.)  Sarety 
sum  than  its  full  amount,  he  cannot,  as  against  his  ^^^r  for  ^'^^ 
principal,    make   himself   a   creditor   for   the   whole  JJJ^JjJ^*  ^^ 
amount,  but  can  only  claim  what  he  has  actually  paid 
in  discharge  of  the  debt  (A). 

''"^A  surety  will  be  discharged  from  his  liability  where  CircumBtancei 
by  acts  syhsegueiit  to  the  contract  for  suretyship  his  the  swe^f 
position  has  been  essentially  changed,  scU.  worsened,  ^eVTOntract 
without  his  consent.     Thus,  where  a  person  gave  a  with  debtor 
promissory-note  as  a  surety,  upon  an  agreement  that  rorety'B 
the   amount   should    be    advanced    to    the  principal  P"^*^' 
debtor  by  draft  at  three  months'  date,  and  the  credi- 
tor, without  the  concurrence  of  the  surety,  paid  the 
amoimt  at  once ;  it  was  held  that  the  agreement  had 
been  varied,  and  the  surety  was  therefore  discharged 
{%),     But  if  the  variation  of  liability  is  in  reality  in 
relief  ^0  tanto  of  the  surety,  e.g,,  part  payment  by  the 
principal  debtor  being  accepted  by  the  principal  creditor 
in  discharge  of  the  whole  liability,  the  surety  is  not 
discharged  (j). 

"If  a  creditor,  without  the  consent  of  the  surety,  (a.)  if  creditor 
gives  time  to  the  principal  debtor,  by  so  doing  he  dis-  f  bSd*ing*man. 

(g)  Swain  r.  WoU,  i  Ch.  R.  149 ;  Oraythome  ▼.  Smnbume,  14  Vca. 
165  ;  Coope  T.  Twynam,  I  T.  &  R.  426  ;  and  see  Sud  y.  JDtxon,  17  Cb. 
Div.  825. 

{h)  Reed  r.  Norrii,  2  My.  &  Cr.  361,  375. 

(i)  Banter  r.  Cox,  6  Beav.  no ;  Calvert  r.  Loi^  Dock,  Co.,  2  Keen, 
638;  Evant  V.  Bremridge,  2  E.  &  J.  174;  8  De  O.  K.  &  O.  lOi ; 
Bolme  ▼.  BruntkUl,  3  Q.  B.  Div.  495. 

ij)  Webtter  v.  Petre,  4  Exch.  Div,  127. 
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wlth^ut^Mn'   <^^arg^  *^6  surety;  that  is,  if  time  is  given  by  virtue 
sent  of  surety,  o{  posUive  controct  between  the  creditor  and  the  prin- 
affects^the^     cipal  debtor,  not  where  the  creditor  is  merely  inactive, 
the  J^etyf     -^^^  ^^^  Surety  is  held  to  be  discharged  for  this  reason, 
because  the  creditor  by  giving  time  to  the  principal 
has  for  the  time  at  least  put  it  out  of  the  power  of  the 
surety  to  consider  whether  he  (the  surety)  will  have 
recourse  to  his  remedy  against  the  principal  debtor  or 
not,  and  because  he,  the  surety,  cannot  in  fact  have 
the  same  remedy  against  the  principal  as  he  would 
have  had  under  the  original  contract "  (k).     It  seems, 
however,  that  a  surety  will  not  be  discharged  by  the 
creditor's  giving  time  to  the  debtor,  if  the  creditor's 
Secui.  if     y-  remedies  against  the  surety  are  not  thereby  diminished 
iramy  not'      ^^  affected,  but  are  accelerated,  because  in  such  a  case 
*ff*  teS  *^®  surety's  remedies  against  the  principal  debtor  re- 

main also  unafGscted  (l). 


Or,  if  creditor  Nor  wiU  the  Surety  be  discharged  if  the  creditor, 
reserves^u  ^^  giving  further  time  to  the  principal  debtor,  reserve 
rights  against  his  right  to  procced  against  the  surety ;  "  for  when  the 
right  is  reserved,  the  principal  debtor  cannot  say  it  is 
inconsistent  with  giving  him  time  that  the  creditor 
should  be  at  liberty  to  proceed  against  the  sureties,  and 
that  they  should  turn  round  upon  the  principal  debtor, 
notwithstanding  the  time  so  given  him ;  for  he  was  a 
party  to  the  agreement  by  which  that  right  was  re- 
served to  the  creditor,  and  the  question  whether  or  not 
the  surety  is  informed  of  the  arrangement  is  wholly 
immaterial"  {m). 

creditor  re.  And  the  rule  is  the  same  when  the  principal  debtor 

leases  the        purports  to  be  released,  but  the  creditor  reserves  his 

(i)  Samudl  v.  ffwoorth,  3  Mer.  272;  Wright  ▼.  Simpion,  6  Ves.  734  ; 
Jieet  V.  Berrington,  2  L.  C.  992  ;  Bailey  ▼.  Mwards,  4  B.  &  S.  71 1  ;  12 
W.  R.  337  ;  Daviei  v.  Stainbank,  6  De  G.  M.  &  G.  679. 

{I)  Hulmt  T.  CWc»,  2  Sim.  12;  Prendergast  r.  i>e««y,  6  Mad.  124; 
JPriee  y.  Bdmwnd$y  10  B.  &  C.  57S. 

(m)  Wd)b  Y.  Hewitt,  3  K.  &  J.  442  ;  Bovltbu  t.  ShiWt,  18  Ve^  26 ; 
Wyk€  T.  Eogen,  i  De  G.  M.  ft  G.  408. 
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rights  against  the  surety.    But  "where  the  purported  prinoipAi 
Jifrelease  is  in  general  terms,  the  surety  will  be  discharged,  *    ^' 
and  that  not  from  any  equity  in  his  favour,  but  from 
considerations  of  bare  justice  to  the  principal  debtor. 
For  ''  it  would  be  a  fraud  on  the  principal  debtor  to 
profess  to  release  him  and  then  to  sue  the  surety,  who 
in  his  turn  would  sue  him ;  but  where  the  bargain  is 
that  the  creditor  is  to  retain  his  remedy  against  the 
surety,  there  is  no  fraud  on  the  principal  debtor  "  (n). 
So  also,  although  it  is  a  settled  principle  at  law  that  (3a.)  if  the 
a  release  or  discharge  of  one  surety  by  the  creditor,  i^eswuTco- 
even  when  founded  on  a  mistake  of  law,  operates  as  *^ety. 
a  discharge  of  the  others  {0) ;  yet  if  the  release  can  be  ditor  merely 
construed  as  a  covenant  Tiot  to  sue,  it  will  not  operate  J^^g^e*thc'*°* 
as  a  discharge  of  the  co-sureties  (p).     And  the  same  principal 
rule  applies  to  a  covenant  not  to  sue  the  principal  co-surety, 
debtor. 

But  it  is  to  be  particularly  observed,  that  although  Creditor  can- 
a  creditor,  upon  giving  time  to  the  principal  debtor,  or  Sghts'i^ngt^ 
on  covenanting  not  to  sue  him,  may  reserve  his  right  J^^  j|^^® 
against  the  sureties,  yet  he  cannot  do  so  if  he  give  to  principal 
the  debtor  an  aettccU  release,  as  distinguished  from  a  co-su^ty.^'^ 
mere  purported  release  or  covenant  not  to  sue,  for  the 
debt  is  in  consequence  of  the  release  (being  an  actual 
release)  gone  at  law.     And  where  there  was  an  agree- 
ment between  a  bond  debtor  and  his  creditor  for  the 
latter  to  take  all  the  debtor's  property,  and  to  pay  the 
other  creditors  five  shillings  in  the  pound,  though  it 
was  not  a  discharge  of  the  bond  at  law  by  way  of 
accord  and  satisfaction,  still  it  operated  in  equity  as 
a  satisfaction  of  the  debt,  and  it  was  not  possible  in 
equity  upon  such  a  transaction  to  reserve  any  rights 


(n)  Per  MelUb,  L.  J.,  in  NeviWs  due,  L.  R.  6  Ch.  47. 

(o)  Cheetham  v.  Ward,  I  B.  &  P.  633  ;  NickoUon  ▼.  BeveU,  4  A.  &  E. 
675  ;  £x  parU  Jaeobt,  In  re  Jacobs,  L.  R.  10  Oh.  App.  211. 

ip)  Price  V.  Barker,  4  Ell.  &  Bl.  777 ;  Bailey  v.  Edwards,  4  B.  &  S. 
761 ;  Ex  parte  Good,  In  re  Armitage,  L.  R.  5  Ch.  Div.  46. 
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against  the  surety ;  and  any  attempt  to  do  so  would  be 
void,  as  being  inconsistent  with  the  agreement  (q), 

(4.)  If  creditor  A  surety  being  entitled  on  payment  of  the  debt  to 
gecurities  tcT"  all  the  Securities  which  the  creditor  has  or  has  ever 
deburV"*^  had  against  the  principal,  whether  such  securities  were 
hands.  given  at  the  time  of  the  contract  of  suretyship,  with 

or  without  the  knowledge  of  the  surety  (r),  or  whether 
they  were  given  after  that  contract,  with  or  without 
the  knowledge  of  the  surety  («),  it  follows  that,  if  a 
creditor  who  has  had,  or  ought  to  have  had,  such 
securities,  loses  them,  or  suffers  them  to  get  back 
into  the  possession  of  the  debtor,  or  does  not  make 
them  effectual  by  giving  proper  notice  (t\  the  surety, 
to  the  extent  of  such  security,  will  be  discharged  (u). 
So  where  a  creditor,  by  neglecting  the  statutory 
formalities,  lost  the  benefit  of  an  execution  under  a 
warrant  of  attorney,  which,  according  to  the  agree- 
ment of  suretyship,  he  had  proceeded  to  enforce, 
upon  a  notice  by  the  surety,  it  was  held  that  the 
surety  was  thereby  discharged  (v). 

i^iarshaliingof  All  the  general  rules  regarding  the  marshalling  of 
ll^?Mt  sSrT'  securities  which  are  stated  and  illustrated  in  the 
*»«••  chapter  on  Marshalling  Assets,  supra,  are  applicable  as 

against  sureties  also  (w).  The  order  of  working  out 
the  successive  redemptions  and  foreclosures  of  mort- 
gaged estates,  stated  in  the  chapter  on  Mortgages, 


iq)  Wehb  y.  ffevnU,  3  K.  ft.  J.  438 ;  NiehoUon  r.  Revdi,  4  Ad.  h  Ell. 
675  ;  KeartUy  v.  Cole,  16  Mees.  &  W.  128. 

(r)  May  hew  v.  Orickettf  2  Swanat.  185. 

(t)  Pearl  v.  Deacon,  24  Beav.  186 ;  i  De  G.  ft  Jo.  461 ;  Lake  v. 
BruUon,  18  Beav.  34  ;  8  De  Q.  M.  ft  O.  440  ;  Pledge  y,  JBuu,  Johnson, 
663,  668  ;  Steel  ▼.  Vtxon,  17  Oh.  Div.  825. 

(t)  Strange  v.  Fookt,  4  GiflF.  408. 

(tt)  Capd  Y.  Butler,  2  S.  ft  S.  457  ;  Law  ▼.  E,  7.  Co.,  4  Ves.  824. 

{v)  Watson  v.  Alcock,  i  Sm.  ft  Giff.  319 ;  4  De  G.  M.  ft  G.  242 ; 
May  hew  v.  OriekeU,  2  Swanst.  185,  190.  And  see  Rainbow  r.  Juggins, 
5  Q.  B.  D.  138,  and  on  app.  5  Q.  B.  D.  422. 

(iff)  P.  280 ;  Kmnaird  v.  Webster,  10  Ch.  Dir.  139. 
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9wpra  (a?),  is  applicable  also  to  sureties  (y),  and  is  sub- 
ject, as  against  sureties  also,  to  the  doctrine  of  con- 
solidation^ stated  and  illustrated  in  the  same  chapter, 
but  now  greatly  cut  down,  as  there  also  stated,  by  the 
Conveyancing  and  Law  of  Property  Act,  1881. 

(a;)  p.  294 ;  Btvtor  r.  lAuik^  L.  R.  4  Eq.  537.  And  see  Minutes  (tn 
extenso)  of  the  Decree  in  Pemberton  on  Judgments  and  Orders,  2d  edit, 
pp.  478-480.     See  also  BradUy  r.  Richety  26  W.  R.  910 ;  9  Ch.  Div. 

(y)  Bouker  v.  BuU,  i  Sm.  N.  S.  29 ;  Fairln'other  r.  Wodeh<m8e,  23 
Beav.  18,  19 ;  Forbe$  r.  Jackson,  19  Ch.  Div.  615,  following  Newton  v. 
Charlton,  10  Ha.  646.  And  distinguish  WUUamsr.  Owen,  13  Sim.  597  ; 
DawBon  ▼.  Bank  of  WhiUhaveny  L.  R.  6  Ch.  Dir.  2 18,  rereraing  S.  C. 
as  reported  in  L.  R.  4  Ch.  Div.  639. 
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CHAPTER   VI. 


PARTNERSHIP. 


Equity  has  a 
practicallj 
exclusWe 
juriidiction. 


Partnership.  COURTS  of  equity  exercise  a  full  concurrent  jurisdic- 
tion with  courts  of  law  in  all  matters  of  partnership ; 
indeed  it  may  be  said  that  the  jurisdiction  of  courts 
of  equity  is,  practically  speaking,  an  exclusive  jurisdic- 
tion in  all  cases  of  any  complexity  or  difficulty.  For 
wherever,  as  is  almost  invariably  the  case,  an  account, 
or  a  contribution,  or  an  injunction,  or  a  dissolution  is 
sought  in  cases  of  partnership,  or  where  a  due  enforce- 
ment of  partnership  rights,  duties,  and  credits  is  re- 
quired, the  remedial  justice  administered  by  courts  of 
equity  was  far  more  complete,  extensive,  and  various, 
adapting  itself  to  the  particular  nature  of  the  grievance, 
and  granting  relief  in  the  most  beneficial  and  effectual 
manner,  where  no  redress  whatsoever,  or  very  imperfect 
redress,  could  be  obtained  at  law.  And  the  Judicature 
'  Act,  1873  (s*  34),  has  recognised  this  superiority  by 
assigning  to  the  Chancery  division  of  the  court  all 
matters  of  partnership  involving  either  accounts  or  a 
dissolution. 


Specific  per- 
formance of 
partnenbip 
agreementr— 
when  and 
when  not 
decreed. 


A  court  of  equity  will  in  a  proper  case  decree  the 

(specific  performance  of  a  contract  to  enter  into  partner- 
ship for  a  fixed  and  definite  period  of  time  (a) ;  but  it 
will  not  do  so  when  no  term  has  been  fixed,  for  such 
a  decree  would  be  useless  when  either  of  the  parties 
might  dissolve  the  partnership  immediately  afterwards 


(a)  BuxUm  y.  LUtCTf  3  Atk.  385  ;  England  r.  Curling,  8  Beav.  129. 
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{h).  And  it  will  sot  decree  specific  performance,  even 
where  a  definite  term  has  heen  fixed,  unless  there 
have  been  acts  of  part  performance  (c). 

In  like    manner,   after    the    commencement    and  ^"i'lnction,— 
during  the  continuance  of  the  partnership,  courts  of  when  not 
equity  will  in  many  cases  interpose  to  decree  a  specific  k^^*"**^- 
performance  of  other  agreements  in  the  articles  of 
partnership.     If,  for  instance,  there  be  an  agreement 
to  insert  the  name  of  a  partner  in  the  name  of  the 
firm,  so  as  to  clothe  him  publicly  with  all  the  rights 
of  acting  for  the  partnership,  and  there  be  a  studied,  (i.).  Against 
intentional,  prolonged,  and  continued  inattention  toSSn^oT^ 
the  'application  of  the  partner  to  have  his  name  so  ^tnen*^ 
used  and  inserted  in  the  firm  name,  courts  of  equity 
will   grant   specific   relief   by  an   injunction  against 
the  use  of  any  other  firm  name,  not  including  his 
name.     But   the   remedy  in    such   cases    is  strictly 
confined  to  cases  of  studied  delay  and  omission,  and 
relief  will  not  be  given  for  a  temporary,  accidental,  or 
trifling  omission  {d).     So  where  there  is  an  agreement  C^-)  Against 
by  the  partners  not  to  engage  in  any  other  business,  ^t?e/  ^^ 
courts  of  equity  will  act  by  injunction  to  enforce  it ;  ^^"*®"- 
and  if  profits  have  been   made  by  any  partner  in 
violation  of  such  an  agreement  in  any  other  business, 
the  profits  will  be  decreed  to  belong  to  the  partner- 
ship (e\     A  court  of  equity  will  further  interfere  by  (?•)  Against 

.    .         / .        ,  ^         ^        1^  .1  ^  •'^destruction 

mjunction  to  prevent  such  acts,  on  the  paxt  of  any  of  of  partner- 
the  partners,  as  either  tend  to  the  destruction  of  the  '^^  pr<>P«»^y- 
partnership  property  (/),  or  to  impose  an  improper 
liability  on  the  others,  or  to  the  exclusion  of  the  other  (4 )  Againut 
partners  from  the  exercise  of  their  partnership  rights,  partner. 

(6)  Jffereey  r.  Birch,  9  Vee.  357  ;  Mr.  Swanaton'i  Note  to  Orawthay 
y.  MauU,  i  Swanst.  51 1-5 13. 

(c)  ScoU  T.  Bayment,  L.  B.  7  Eq.  112. 

((Q  ManhaU  y.  CUmofn,  2  J.  &  W.  266,  269. 

(e)  SomerviUe  y.  Mackay,  16  Vea.  382,  387,  389  ;  Bn^^and  y.  CuHing, 
8  Beay.  1 29. 

(/)  MUa  y.  TAomof,  9  Sim.  606,  609 ;  MarahaU  y.  WaUon,  25  Beav. 
501. 
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whether  those  rights  be  founded  on  the  law  relating 
to  partnerships  in  general,  or  on  agreement  (jj/)y  and 
although  no  dissolution  is  prayed  (A). 

Courts  of  But  courts  of  equity  will  not  in  all  cases  interfere 

not  enforce  ^  cnfoTce  a  Specific  performance  of  the  agreement  of 
fOTm^cTS  partnership,  or  to  issue  an  injunction  against  the 
articiea  where  breach  of  any  particular  article  therein.  Where  the 
[■  TntJeiy  ^  remedy  at  law  is  entirely  adequate,  no  relief  will  be 
miequate.  granted  in  equity ;  also  where  the  partnership  agree- 
ment contains  a  clause  referring  disputes  to  arbitration. 
Nor  of  an  courts  of  equity,  since  the  passing  of  the  Common 
wf^to^wb^  ^^  Procedure  Act,  1854,  have  shown  an  inclination 
tration,  unless  to  cnforcc  such  agreements  for  reference,  remitting  the 
mon  Law  Pro-  parties  to  the  arbitration  as  their  self-chosen  exclusive 
1854^  ^^^'  forum  (i),  provided  of  course  the  question  in  diflference 
is  not  paramount  the  agreement  for  reference  (j). 

A  partnership  may  be  constituted  in  various  ways 
by  agreement,  whether  express  or  implied,  and  there  is 
scarcely  any  variety  of  term  which  may  not  be  in- 
cluded in  the  agreement  Also,  it  appears  that  per- 
sons become  partners,  at  least  inter  se,  if  they  agree  to 
go  shares  in  the  profits  and  losses  of  the  business  (k), 
Partnership—  although  merely  sharing  in  the  profits,  without 
constitution  ]yQ]j^g  ^^  ^^^3  g^me  time  liable  also  for  the  losses  (/), 
and  without  being  invested  with  a  capacity  of  agent 
for  self  and  copartners  (m)  would  not  constitute  a 
man  a  partner.  In  the  absence  of  any  stipulation  to 
the  contrary,  the  shares  of  the  partners  in  the  capital 


to)  DtUrichMen  v.  Cahbum,  2  Ph.  59. 

(h)  Hall  T.  ffall,  12  Bear.  414. 

(t)  Sdigmann  v.  De  Bautillier,  L.  R.  I  C.  P.  681  ;  Wille$ford  y. 
WatsoHf  L.  R.  14  Eq.  572  ;  20  W.  R.  32  ;  dissenting  from  Street  r.  Rigby, 
6  Ves.  815,  and  Britxtk  Emp,  Shipping  Co,  v.  Swneif  3  K.  &  J.  433 ; 
and  see  Hodgion  v.  Railway  Pauenger  Co.^  9  Q.  B.  D.  188. 

{j)  Mulkern  v.  Lordf  4  App.  Ca.  182. 

[k)  Pawaey  v.  Armstrong,  18  Ch.  Div.  698. 

[1)  BoviU^i  Act,  28  &  29  Vict.,  c.  86. 

(m)  Cox  r.  Hickman,  8  Ho.  Lo.  268. 
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and  in  the  profits  and  losses  are  equal ;  also,  when  a 
partnership  has  run  out  its  agreed  term,  and  never- 
theless continues  after  the  term,  it  is  a  partnership 
upon  all  the  old  terms  which  are  applicable  to  a 
partnership  at  will  (91). 

A  partnership  may  be  dissolved  in  various  ways, —  Dissolution  of 

1.  By  operation  of  law.     Of  events  on  which  hy^^^t^^'^ 
operation  of  law  the  partnership  is  determined,  the  J:  ^Jf^^kw*" 
principal  ones  seem  to  be  the  death  of  one  of  the 
partners,  unless  there  be  an  express  stipulation  to  the 
contrary  (o);  the  bankruptcy  of  all  or  one  of  the  part- 
ners (p) ;   the    conviction   of   any  one  of  them   for 

felony  (q) ;  or  a  general  assignment  by  one  or  more 
of  the  partners,  whether  the  partnership  be  determin- 
able at  will,  or,  it  seems,  even  where  it  is  for  a  definite 
period  (r).  To  these  may,  perhaps,  be  added  any 
event  which  makes  either  the  partnership  itself,  or  the 
objects  for  which  it  was  formejijllegal  (s).  In  these 
cases  the  partnership  determines  by  operation  of  law 
from  the  happening  of  the  particular  event,  without 
any  option  of  any  of  the  parties. 

2.  By  agreement  of  parties.     By  mutual  agreement  2.  By  agree- 
of  all  the  partners,  the  partnership,   though  for  an^f^Jl 
xmezpired  term,  may  be  put  an  end  to  (t). 

Any  member  of  an  ordinary  partnership,  the  dura-  Partnership  at 
tion  of  which  is  indefinite,  may  dissolve  it  at  anyj^^^*^^ 
moment  he  pleases ;  Und  the  partnership  will  then  be  *"y  moment. 


(n)  YaUs  v.  Finn,  13  Ch.  Div.  839  ;  Cox  r.  WiUUmghJby,  13  Ch.  Diy. 
863  ;  Panont  v.  Haytoard,  31  Beav.  199. 

(0)  QilUrpie  v.  Hamilton,  3  Mad.  251;  Orawikayv.  Maule,  i  Swanst. 
495  ;  and  see  Bctckhouu  v.  CharUon,  8  Ch.  Div.  444. 

(p)  Barker  v.  Ooodair,  ix  Ves.  S^  86 ;  Orawkay  t.  OoUina,  15  Vee. 

(9)  2  Bl.  Com.  409 ;  Co.  Litt.  391  a. 

(r)  Heath  v.  SoMonif  4  B.  &  Ad.  172  ;  Nerot  v.  Bumard,  4  Rubs.  247. 
(«)  E»ponto  T.  Bowda^  7  K  ft  B.  763,  785  ;  Dixon  on  Partnership, 
43i»  432.  (0  HaU  y.  Hal    12  Beay.  414. 
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deemed  to  continue  only  so  far  as  may  be  necessary  for 
the  purposes  of  winding  up  its  then  pending  afiEairs  (u). 
But  at  the  same  time,  the  Court  of  Chancery  would 
restrain  an  immediate  dissolution  and  sale  of  the 
partnership  property,  if  it  appeared  that  irreparable 
mischief  would  ensue  from  such  a  proceeding  (v). 

Disioiutionby      A  partnership  may  also  expire  by  the  efflux  of  the 
event  provided  time  fixed  upou  by  the  partners  for  the  limit  of  its 
duration  (w). 


3.  By  decree 
of  court. 


3.  Dissolution  by  decree  of  a  court  of  equity.  A 
court  of  equity  will  in  many  cases  decree  a  dissolu- 
tion at  the  instance  of  a  partner,  in  cases  where  he 
cannot  by  his  oWn  act  dissolve  the  partnership.  The 
following  are  the  principal  cases  in  which,  and  grounds 
upon  which,  the  court  has  decreed  a  dissolution : — 


Partnership 
induced  by 
fraud. 


Gross  mis- 
conduct  and 
breach  of 
trust. 


(a.)  A  partnership  may  be  dissolved  as  from  its 
commencement  where  it  has  originated  in  fraud,  mis- 
representation, or  oppression  (x). 

(6.)  If  one  partner  grossly  misconducts  himself  in 
reference  to  partnership  matters,  acting  in  breach  of 
the  trust  and  confidence  between  the  partners,  this  will 
be  a  ground  for  a  dissolution  (y). 


Continual 
breaches  of 
contract. 


(c.)  So,  if  there  have  been  continual  breaches  of 
the  partnership  contract  by  one  of  the  parties,  as  if  he 
has  persisted  in  carrying  on  the  business  in  a  manner 
totally  different  from  that  agreed  on,  the  court  will 
dissolve  the  partnership  (z).     But  there  must  be  a 


(»)  Peacock  v.  Peacock^  16  Yes.  50. 

(v)  Lindley  on  Partnership,  232 ;  Blittet  y.  Danid,  10  Hare,  493 ; 
see  Potbier  on  Partn.  s.  150  ;  also  Levy  v.  Walker^  10  Ch.  Dir.  436. 

(to)  FecUherstonhaugh  v.  Fentpickf  17  Ves.  298-307. 

(a;)  Jiavflina  v.  Wickham,  1  Giff.  355  ;  7  W.  R.  145  ;  JETuc  v.  Richards, 
2  Beav.  305. 

(y)  Smith  ▼.  Jeyes,  4  Bear.  503  ;  ffarriton  ▼.  Tmnavt,  21  Beav.  482. 

(2)  Waten  v.  Taylor,  2  V.  &  B.  299. 
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substantial  failure  in  the  performance  of  the  agree 
ment  on  the  part  of  the  defendant ;  it  is  not  the  o£&ce 
of  a  court  of  equity  to  enter  into  a  consideration  of 
mere  partnership  squabbles  (a). 

(d.)  If  a  partner  who  ought  to  attend  to  the  business  Wilful  and 
wilfully  and  permanently  absents  himself  from  it,  or  S^g^Jt  o^* 
becomes  so  engrossed  in  his  private  affairs  as  to  be  ^^i"^®"' 
unable  to  attend  to  it,  this  would  seem,  independently 
of  agreement,  to  be  a  ground  for  dissolution  (&). 

(e.)  And  although   the  court  will  not  dissolve  a  Extreme  di»- 
partnership  merely  on  account  of  the  disagreement  OT^J^^i^"' 
incompatibility  of  temper  of  the  partners,  where  there  ^^y  ^^ 
has  been  no  breach  of  the  contract  (c);  yet,  if  the 
disagreements  are  so  great  as  to  render  it  impossible 
to  carry  on  the  business,  all  mutual  confidence  being 
destroyed,  there  cannot  be  a  doubt  that  the  court  will 
dissolve  the  partnership  (d) ;  and  in  this  case,  the  dis- 
solution will  in  general  take  effect  from  ^the  date  of 
the  judgment,  and  not  (as  in  the  general  case)  from 
the  date  of  issuing  the  writ  (e). 

(/.)  Whenever  a  partner  who  is  to  contribute  his  skill  insanity  of 
and  industry  in  carrying  on  the  business,  or  who  has  $rho«e  skill  is 
a  right  to  a  voice  in  the  partnership,  becomes  per- i'*d"P«"^»»^'^^«'- 
manently  insane,  a  court  of  equity  will  dissolve  the 
partnership  (/).    Insanity  of  a  partner  is  not,  however, 
in  the  absence  of  agreement,  ipso  facto  a  dissolution. 


(a)  Wray  v.  ITtUchinton,  2  My.  &  E.  235  ;  Anderton  r.  Andertan,  2$ 
BeaT.  190. 

(6)  Harrison  y,  Tennanty  21  Beav.482  ;  Smith  v.  Mules,  9  Hare,  5^6. 

(c)  Qoodman  v.  WhUeomJb,  I  J.  &  W.  589,  592;  Jauncey  v.  Knawles, 
29  L.  J.  Ch.  95. 

id)  Baxter  v.   West,  I  Dr.  k  Sm.  173  ;  Wainey  v.  Wells,  30  Beav. 
56 ;  Leary  v.  Shout,  33  Beav.  582. 

(e)  Lyon  v.  TweddeU,  17  Ch.  Div.  529. 

(/)  WaUrs  V.  Taylor,  2  V.  &  B.  303  ;  Paiey  r.  Patsy,  5  L.  J.  Ch.  N. 
S.  198 ;  Anon,  2  K.  &  J.  441 ;  Bowlands  7.  Evans,  30  BeaT.  302. 

2  1 
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but  it  is  only  a  ground   (the  case  being  otherwise 
proper)  for  dissolution  by  decree  of  the  court  (g). 

Share  Id  part-  The  share  of  a  partner  is  his  proportion  of  the  part- 
to  money/**^^*  nership  assets  after  they  have  been  all  realised  and 
converted  into  money,  and  all  the  debts  and  liabilities 
of  the  firm  have  been  paid  and  discharged :  and  it  is 
this  only  which  on  the  death  of  a  partner  passes  to  his 
representatives  (A). 

Account  on  Where  a  dissolution  has  taken  place,  not  only  will 

RMeiv^r***  -    *^  account  be  decreed,  but,  if  necessary,  a  manager 
pointed  only    or  receiver  will  be  appointed  to  close  the  partnership 
Miution.         business,  and  make  sale  of  the  partnership  property, 
so  that  a  final  distribution  may  be  made  of  the  part- 
nership effects ;  but  a  manager  or  receiver  will  not  be 
appointed  except  with  a  view  to  a  dissolution  (i). 

Account  As  to  decreeing  an  account  where  no  dissolution  is 

■oiution  k^'"   initended  or  prayed,  the  general  rule  is,  that  where  a 

prayed.  partner  has  been  excluded,  or  the  conduct  of  the  other 

f  party  has  been  such  as  would  entitle  the  complaining 

/C^ -vuAt  tr^^i^'-f  P^ner  to  a  dissolution  as  against  him,   a  general 

/   '  ^   ^       ^  ;   _',  /  account,  at  any  rate  up  to  the  time  of  filing  the  bill, 

A  ^^ '      will  be  decreed ;  but  that  in  no  case  will  a  continuous 

'U    '^v     .  If  :      account  be  decreed,  as  that  would  be,  in  part  at  least, 

.  4    ^     I  a   carrying   on   of   the    business    by   the    Court    of 

Partner  mak-  A  partnership,  though  in  a  certain  sense  expiring 
o(5  of  tS****  on  any  of  the  events  that  have  been  mentioned — such 
partnerihip      as  death,  effluxion  of  time,  or  bankruptcy  of  a  partner 

property,  ac- 

coantable  to       . 

other  partr 

»""•  [g)  JontB  V.  iVoy,  2  My.  &  E.  125. 

(A)  Lindley  on  Partnership,  681 ;  Ktukc  v.  Gye,  L.  R.  5  H.  L.  656 ; 
Noyei  v.  Crawley,  10  Gh.  Div.  31. 

(i)  St.  672 ;  Hall  v.  HaU,  3  Mac.  &  G.  79 ;  Baxter  t.  West,  28  L.  J. 
Gh.  169. 

(j)  Dixon  on  Partnership,  193 ;  St.  671 ;  LoKcmht  v.  RumkU^  4  Sim. 
8  ;  Fairtkorne  v.  Weston,  3  Hare,  387. 
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— does  not  expire  to  all  purposes ;  for  all  the  partners 
are  interested  in  the  business  until  all  the  affairs  of 
the  partnership  have  been  finally  settled  by  all  (A). 
Hence  the  partners  thus  continuing  a  business  are 
accountable  to  the  rest,  not  merely  for  the  ordinary 
profits,  but  for  all  the  advantages  which  they  have 
obtained  in  the  course  of  the  business  (/). 

Eut  there  is  no  fiduciary  relation  between  the  sur-  Represenu- 
viving  partners  and  the  representatives  of  the  deceased  ceued  part- 
partner;  therefore,  although   they  may   respectively  J^^'^^J^®^^^^ 
sue  each  other  in  equity,  their  rights  are  legal  rights  bat  have  no 
for  an  account,  and  will  be  barred  by  the  Statute  of  ^^ 
Limitations  (m).     The  representatives,  moreover,  have 
no  lien  on  any  specific  part  of  the  partnership  estate, 
which  in  the  first  instance  accrues  in  its  entirety  to 
the  surviving  partners,  both  at  law  and  in  equity. 

From  the  principle  that  the  share  of  a  partner  is  in  equity,  land 
nothing  more  than  his  proportion  of  the  partnership  ^g^^f  the 
assets  after  they  have  been  turned  into  money,  and  partnership 

•'  •'18  money  i 

applied   in   liquidation   of   the  partnership  debts,  it 

necessarily  follows  that,  in  equity,  a  share  in  a  part- 

nerajhip,  whether  its  property  consists  of  land  or  not, 

must,  as  between  the  real  and  personal  representatives 

of  a  deceased  partner,  be  deemed  to  be  personal  and  And  penonni 

not  real  estate,  unless  indeed  such  conversion  is  incon-  J^^*®"'***^® 

sistent  with  the  agreement  between  the  parties  (n). 

Not  only  are  lands  purchased  out  of  partnership  immaterial 
funds  for  partnership  purposes  treated  in  equity   aShi^^^npw- 
personalty  (o\  but  the  rule  is  the  same  in  certain  cases  ohMed  or  de- 

r                  J    \  /'  vised,  so  long 

— "— — — — ■ as  "involved 

(k)  Orawthay  v.  CoUinM,  2  Russ.  344.  irol^S^"""* 

(0   ClemenU  v.  Hall,  2  De  G.  &  J.  173  ;  WiOett  v.  Stanford,  1  Hare,  "*^*'- 
253  ;  WecUUrbum  v.  Wedderbum,  22  Beav.  84 ;  2  Sp,  208.    And  di«- 
tinguish  Dean  v,  McDowell,  8  Chu  Div.  345. 

(m)  Knox  v.  Gye,  h.  R.  5  H.  L.  656. 

(n)   Lindley  on  Partnership,  687  ;  Darby  v.  Darby,  3  Drew,  495 ; 
SUward  v.  Blaheway,  L.  R.  4  Ch.  603  ;  Wylie  v.  WylU,  4  Gr.  278. 

(o)  Phia%p9  V.  PkiUip^,  I  M.  &  K.  649. 


500  THE  CONCUEEENT  JUEISDICTION. 

where  lands  have  been  acquired  by  devise,  the  ques- 
tion in  every  case  being,  as  was  said  by  James,  L. J., 
in  Waterer  v.  Waterer  (p),  whether  or  not  the  lands 
are  "  svbstantidUy  involved  in  the  btitinsss.*' 

Creditors  may  In  cases  of  partnership  debts,  on  the  decease  of  one 
one  paxtnei;  partner,  the  creditors  may,  at  their  option,  pursue  their 
▼iv^^or*  "'^'^  ^S*^  remedies  against  the  survivors  or  survivor,  or 
agaiiiBt  the  resort  in  equity  to  the  estate  of  the  deceased,  and  this 
ceased.^    ^     altogether  without  regard  to  the  state  of  the  accounts 

between  the  partners  themselves,  or  to  the  ability  of 

the  survivors  or  survivor  to  pay  (q). 

Separate  ere-        The  liability  of  partners,  although  sometimes  called 

ditors  paid  out  .   .    ^         .  i    //v.        •      •  ^      .  ^.      i         r 

of  separate  joint  and  Several,  diners  m  miportant  particulars  from 
^DeMW^  ^  joint  and  several  liability.  Thus,  although  the  sepa- 
creditors.  j^te  estate  of  the  deceased  is  liable,  yet  it  is  liable 
only  as  for  a  joint  debt ;  consequently  the  separate 
creditors  of  the  deceased  are  entitled  to  be  paid  their 
debts  in  full,  before  the  creditors  of  the  partnership 
can  claim  anything  from  his  separate  estate  (r).  Hence, 
a  creditor  of  the  partnership,  who  is  also  a  debtor  to 
the  deceased,  cannot,  in  an  administration  of  the  de- 
ceased's estate,  set  off  his  separate  debt  against  the 
joint  debt  due  to  him(«).     But  a  joint  debt  con- 

Atracted  in  fraud  of  any  of  the  partners  may,  at  the 
option  of  the  creditor,  be  treated  as  a  joint  or  as  a 
separate  debt  (t). 

Partnership  On  the  Other  hand,  the  creditors  of  the  partnership 
theiJ^dSt^''^  have  a  right  to  the  payment  of  their  debts  out  of  the 
out  of  part-     partnership  funds  before  the  private  creditors  of  the 

nership  fuuds    ^  ^^  ,  .  «  «  n 

before  separ-    partners.     But  this  preference  was,  at  law,  generally 

ate  creditors. 

{p)  L.  R.  15  Eq.  402  ;  Lindley  on  Partnership,  687. 
(9)  Baring  v.  Noble,  2  R.  &  My.  495. 

(r)  Gray  v.  ChitwU,  9  Ves.  118 ;  Ridgway  r.  Clartf  19  Beav.  Ill  ; 
ExparU  WiUtm,  3  M.  D.  &  De  O.  57. 
(«)  StepheuKm  v.  Chinoell,  3  Ves.  566. 
it)  £z  parte  Adanrnn,  in  re  Collie,  8  Ch.  Div.  807. 
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disregarded ;  in  equity  it  was  worked  out  through  the 
equity  of  the  partners  over  the  whole  fund  (1^) ;  and 
now  there  is  no  distinction  between  law  and  equity  in 
this  respect,  except  that  the  jurisdiction  is  assigned 
exclusively  to  the  Chancery  division  of  the  court 
The  rule  is  the  same  even  although  the  partnership  is 
ostensible  only  (v). 

Another  illustration  of  the  beneficial  result  of  equity  Two  firms 
jurisdiction  in  cases  of  partnership  may  be  found  in  m^pt^^^' 


the  case  of  two  firms  dealing  with  each  other,  where  ^^^iJi^"* 
some  or  all  of  the  partners  in  one  firm  are  partners  »*!»▼.  but 
with  other  persons  in  the  other  firm.  Upon  the  tech-  equity, 
nical  principles  of  the  common  law  in  such  cases  no 
suit  could  be  maintained  at  law  in  regard  to  any  trans- 
actions or  debts  between  the  two  firms  (w).  But  there 
was  no  difficulty  in  proceeding  in  courts  of  equity  to  a 
final  adjustment  of  all  the  concerns  of  both  firms,  in 
regard  to  each  other ;  for,  in  equity,  it  was  sufficient 
that  all  parties  in  interest  were  before  the  court  as 
plaintiffs  or  as  defendants,  and  they  need  not,  as  at 
law,  in  such  a  case,  have  been  on  opposite  sides  of  the 
record.  In  equity,  all  contracts  and  dealings  between 
such  firms,  of  a  moral  and  legal  nature,  were  deemed 
obligatory,  though  void  at  law.  Courts  of  equity,  in 
such  cases,  looked  behind  the  form  of  the  transactions 
to  their  substance,  and  treated  the  different  firms,  for 
the  purposes  of  substantial  justice,  exactly  as  if  they 
were  composed  of  strangers,  or  were,  in  fact,  corporate 
companies  (x).  And  the  rules  of  equity  now  prevail  in 
these  respects  in  all  divisions  of  the  court 


(u)  Twi»$  V.  Masiey,  i  Atk.  67 ;  Campbell  ▼.  MuUeU^  2  Swanst  574. 
And  see  Lacey  v.  JJill,  L.  R.  4  Ch.  Div.  537,  affirmed  succeiwively  in 
the  Court  of  Appeal  and  in  the  House  of  Lords. 

{v)  In  re  PuUfwd,  8  Ch.  Div.  11  ;  £x  parte  Sheen,  6  Ch.  Div.  235  ; 
and  see  Ex  parte  Blytke,  in  re  Blythe,  16  Ch.  Div.  620. 

(w)  Boianquet  v.  Wray,  6  Taunt.  597. 

(x)  Mainwaring  v.  Newman^  2  B.  &  P.  120  ;  St.  679,  680 ;  De  Tattet 
V.  Shaw,  I  B.  &  A.  664. 
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At  law,  one  Upon  similar  grounds,  one  partner  could  not,  at  law, 

Sot'suehS  maintain  a  suit  against  his  co-partners  to  recover  the 
r  Mtoeriihi^  amouut  of  money  which  he  had  paid  for  the  partner- 
transaction—  ship,  since  he  could  not  sue  them  without  suing  him- 
equTtyT  ^°       sdf  also,  as  ouc  of  the  partnership  (y),  but  he  might 

have  done  so  in  equity ;  and  now  the  rule  of  equity 

prevails. 

(y)  Wriffht  V.  Hunter^  5  Vog.  792 ;  BoviU  v.  Hammond,  6  B.  &  C. 
151  ;  Sedgwick  v.  Danitll,  2  H.  &  K.  319  ;  Atvfood  v.  Maude,  L.  R.  3 
Cii.  369.    And  see  Brown's  Law  Dictionary,  title  Partnership. 


(     S03     ) 


CHAPTER  VII. 

ACCOUNT. 

I.  The  action  of  account  was  one  of  the  most  ancient  i.  Account 
forms  of  action  at  the  common  law.      But  the  modes 
of  proceeding  in  that  action,  although  aided  from  time 
to  time  by  statute,  were  found  so  very  dilatory,  incon-  At  common 
venient,  and  unsatisfactory,  that  as  soon  as  courts  of  ind^noonvS^ 
equity  began  (and  they  began  very  early)  to  assume  »»«»*• 
jurisdiction  in  matters  of  account,  the  remedy  at  law 
began  to  decline,  and  fell  into  disuse. 

At  the  common  law  an  action  of  account  lay  in  two  when  account 
classes  of  cases : —  ^^  **  ^*^' 

1.  Where  there  was  either  a  privity  in  deed  by  the  i.  in  eaaei  of 
consent  of  the  party,  as  against  a  bailiff,  a  receiver  oJ^JJw.  ^'  ^^^ 
appointed  by  the  party ;  or  a  privity  in  law,  ex  pro- 

vi&iane  legis,  as  against  guardians  in  socage  (a),  and 
their  executors  and  administrators  (b), 

2.  Ey  the  law  merchant,  one  naming  himself  a  3.  Between 
merchant   might   have   an   account   against   another,  ™*"  " 
naming  him  as  a  merchant,  and  charge  him  as  a 
receiver  (c),  or  against  his  executors  (d). 

And  the  reasons  for  the  disuse  of  the  action  of  Saiton  pre- 

^      ^  1  -1    -x  •  -x      f erred  equity, 

account  at  common  law,  and  its  progress  m  equity,  became  of  it* 
are  not  hard  to  find — one  ground  was,  that  courts  of  JJ^^^/^^^^j 
common  law  could  not  compel  a  discovery  from  the  jdminUtra. 

(a)  Co.  Litt.  90  6.  (6)  3  *  4  Ann^  c.  16. 

(c)  Co.  Litt.  172  a, ;  11  Co.  R.  89.  (d)  13  Edw.  IIL  0.  23. 
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defendant  on  his  oath ;  another  ground  was,  that  the 
machinery  and  administrative  powers  of  the  courts  of 
common  law  were  not  so  well  adapted  for  the  purposes 
of  an  account  as  those  of  the  courts  of  equity. 

In  what  cases  Courts  of  common  law  having  failed  to  give  due 
an"a<»ouiitr*  relief  in  cases  of  account,  suitors  were  obliged,  in  most 
cases,  to  coiQe  into  equity  for  that  purpose.  It  now 
becomes  necessary  to  examine  in  what  cases  equity 
will  afford  such  relief.  It  should  be  premised,  how- 
ever, that  since  the  coming  into  operation  of  the  Judi- 
cature Acts,  1873-75,  the  jurisdiction  in  account 
has  become  co-extensive  at  law  and  in  equity ;  conse- 
quently, that  in  all  matters  of  account  whatsoever, 
equity  now  has  jurisdiction,  although  the  accounts 
should  be  ever  so  simple,  and  although  law  would 
therefore  be  the  more  proper  forum ;  and  on  the  other 
hand,  law  also  now  has  jurisdiction  in  all  matters  of 
account,  even  the  most  complicated,  and  even  when  a 
fiduciary  relation  is  involved  in  the  case.  But  in  all 
these  last-mentioned  cases,  the  equity  division  is  the 
properer  and  more  convenient  jurisdiction;  and  we 
propose  therefore  to  set  forth  the  principal  of  such  last- 
mentioned  cases  in  which  an  action  for  an  account 
more  properly  lies  in  the  equity  division. 

I.  Principal  i.  Equity  will  assume  jurisdiction  where  there  exists 

subject  to  the  a  fiduciary  relation  between  the  parties  i  as  in  favour 
LinSSions.  ^^  ^  principal  against  his  agent,  though  not  in  favour 
of  the  agent  against  the  principal.  The  rule  is  thus 
stated  by  Sir  J.  Leach  (e): — *'The  defendants  here 
were  agents  for  the  sale  of  the  property  of  the  plain- 
tiff, and  wherever  such  a  relation  exists  a  bill  will  lie 
for  an  account ;  tJie  plaintiffs  can  only  learn  from  the 
discovery  of  the  defendants  how  they  have  acted  in  the 
execution  of  their  agency,'^     But  an  agent  is  not  pre- 

(e)  Mackenzie  t.  JohnMton,  4  Mad.  373. 
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eluded  from  setting  up  the  Statute  of  Limitations 
against  his  principal,  unless  a  confidential  relation  in 
the  nature  of  a  trust  has  been  created  if). 

It  has  been  argued  that  if  the  principal  may  com-  Agent  cMinot 
mence  an  action  against  his  agent,  the  agent  may  like-  J^^t^^nst 
wise  do  so  against  his  principal ;  but  the  rights  of  ^^  pn^oipui. 
principal  and  agent  are  not  correlatiye.     The  rights  of 
the  principal  rest  upon  the  trust  and  confidence  reposed 
in  the  agent,  but  the  agent  reposes  no  such  confidence 
in  the  principal  {g). 

By  analogy  to  the  case  of  principal  against  agent,  the  (a.). Patentee 
Court  of  Chancery  decrees  an  account  against  the  in-  JSger."^ 
fringer  of  a  patent,  on  the  ground  that  the  patentee  may 
adopt  the  acts  of  the  defendant  as  those  of  an  agent. 
From  this  principle  it  follows,  that  the  plaintiff  in  such 
a  suit  must  elect  between  an  account  and  damages.  He 
cannot  claim  both,  and  at  the  same  time  approbate  and 
reprobate  the  agency  of  the  defendant  (A).  The  same 
rules  are  applicable  to  the  case  of  the  assignee  of  a 
patent  suing  a  licensee  of  the  assigner  (i). 

Cases  of  account  between  trustees  and  cestui  que  (6.)  Ceitui  que 
trust  may  properly  be  deemed  confidential  agencies,  truBte?"*^* 
and  are  peculiarly  within  the  jurisdiction  of  courts  of 
equity  (/). 

2.  It  seems  that  equity  will  assume  jurisdiction  a.  Cases  of 
where  there  are  mutual  accounts  between  the  plaintiff  "^^^fte'.' 
and  the  defendant.  *^5«?  pUintiif 

and  deien- 
dant. 

(/)  In  re  HindtAarth,  I  Dr.  &  Sm.  129  ;  Burdiek  v.  Oarrickf  L.  R. 
5  Uh.  233. 

(g)  Padwick  v.  StanUy^  9  Hare,  627  ;  Smith  t.  LevtauXf  33  L.  J.  Ch. 
167. 

(h)  NeOton  ▼.  BetUy  L.  R.  5  H.  L.  i ;  Watton  v.  EoUiday,  20  Ch. 
Div.  780. 

(<)  Bergmann  v.  M'MiUan,  17  Ch.  Div.  423. 

\j)  Docker  v.  Sonui^  2  My.  &  Keen,  664. 
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"Mutnftl  ac- 
count! " — 
where  each  of 
two  parties 
has  received 
and  also  paid 
on  the  other's 
account. 


No  account  if 
it  is  a  mere 
question  of 
set-off. 


As  to  what  are  mutual  accounts,  the  best  definition 
is  to  be  found  in  the  judgment  in  Phillips  v.  Phil- 
lips  (k).  "  I  understand  a  mutual  account  to  mean 
not  merely  where  one  of  the  two  parties  has  received 
money  and  paid  it  on  account  of  the  other,  but  wJiere 
each  of  two  parties  has  received  and  also  paid  on  the 
other's  account.  I  take  the  reason  of  that  distinction 
to  be,  that  in  the  case  of  proceedings  at  law,  where  each 
of  the  two  paities  has  received  and  paid  on  account  of 
the  other,  what  would  be  to  be  recovered  would  be 
the  balance  of  the  two  accounts ;  and  the  party  plain- 
tiff would  be  required  to  prove,  not  merely  that  the 
other  party  had  received  money  on  his  account,  but 
also  to  enter  into  evidence  of  his  own  receipts  and 
payments — a  position  of  the  case  which,  to  say  the 
least,  would  be  difficult  to  be  dealt  with  at  law. 
Where  one  party  has  merely  received  and  paid  moneys 
on  account  of  the  other,  it  becomes  a  simple  case. 
The  party  plaintiflF  has  to  prove  that  the  moneys  have 
been  received,  and  the  other  party  has  to  prove  his 
payments.  The  question  is  only  of  receipts  on  the 
one  side  and  payments  on  the  other,  and  it  is  a  mere 
question  of  set-off;  but  it  is  otherwise  where  each 
party  has  received  and  paid  "  (/). 


3.  Circum- 
stances 
of  great  com- 
pUoation. 


The  test  is— 
Can  the  ac- 
counts he 
examined  on 
a  trial  at  Nin 
Priuit 


3.  An  action  for  an  account  will  also  lie  where 
there  are  circumstances  of  great  complication.  As  to 
what  is  the  criterion  of  the  amount  of  complication 
necessary  to  give  jurisdiction  to  a  court  of  equity, 
independently  of  any  other  circumstances,  the  judg- 
ment of  Lord  Redesdale  in  O'Connor  v.  Spaight  (m)  is 
in  point : — "  The  ground  on  which  I  think  that  this  is 
a  proper  case  for  equity  is,  that  the  account  has  become 
so  complicated  that  a  court  of  law  would  be  incom- 
petent to  examine  it  upon  a  trial  at  nisi  prius  with  all 


(*)   9  Hare,  471. 

(0   Padwick  v.  ffttrst,  18  Beav.  575 ;  Fluker  v.  Taylor,  3  Drew.  183. 

(m)  I  Sch.  &  Lefr.  305.      . 
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necessary  accuracy.  .  .  .  This  is  a  principle  on  which 
courts  of  equity  constantly  act,  by  taking  cognisance 
of  matters  which,  though  cognisable  at  law,  are  yet  so 
involved  with  a  complex  account  that  it  cannot  pro- 
perly be  taken  at  law."  But  this  principle  is  not 
quite  settled  (n) ;  and  it  is  by  no  means  to  be  taken 
as  a  universally  conclusive  criterion,  especially  as  the 
Common  Law  judges  have  a  special  power  conferred  on 
them  by  the  Procedure  Act  of  1854  (0),  on  a  cause  Compulsory 

.....  ,  «  i.  -L  •    reference  to 

commg  on  at  nisi  pnus,  to  compel  a  reference  to  arbi-  arbitration  by 
tration ;  and  now  under  the  Judicature  Acts,  1 873-75,  l^^j^^^^lf' 
and  rules  thereunder,  matters  of  account  as  well  as  "id  references 
other  matters  may  be  variously  referred  to  an  official  sorts  for  re- 
or  other  referee  for  report  (p).     And  the  suggested  J^^^^^ 
rule,  therefore,  cannot  perhaps  be  put  higher   than  ^^^iM^^^-zs* 
this — that  the  difficulty  of  examining  the  accounts  at 
nisi  pritis  will  be  a  strong  circumstance  in  favour  of 
a  resort  to  the  aid  of  equity.     In  short,  the  equity  to 
an  account  must  be  judged  from  the  nature  and  facts 
of  each  particular  case  (2). 

It  is  ordinarily  a  good  bar  to  a  suit  for  an  account  Chief  defences 
that  the  parties  have  already^n  writing  stated  and  a!L^nnt.^^  ^" 
adjusted  the  items  of  the  account  and   struck  the  [^-^^^j^^  ^^"^ 
balance  (r).     In  such  a  case  a  court  of  equity  will  not  count, 
interfere,  for,  under  such  circumstances,  an  indebitatus 
assumpsit  lies  at  law,  and  there  is  no  ground  for  re- 
sorting to  equity.     If,  therefore,  there  has  been  an 
account  stated,  that  may  be  set  up  by  way  of  plea  as 
a  bar  to  all  discovery  and  relief,  unless  some  matter  is 
shown  which  calls  for  the  interposition  of  a  court  of 
equity.     But  if  there  has  been  any  mistake,  or  omission, 

(n)  Taff  Vale  JRail.  Co.  ▼.  Nixon,  I  H.  L.  Cas.  ill  ;  South-Eattem 
Rail.  Co.  ▼.  Martin,  2  PhilL  758 ;  I  Hall.  &  Twells,  69 ;  Phillips  ▼. 
PkiUip$,  9  Hare,  475.  (0)  17  &  18  Vict,  c.  125,  b.  3. 

'(p)  Lcmgman  v.  EoMt,  P<mt\fex  v.  Severn,  Mellin  t.  Monico,  26  W.  R. 

(9)  Phillips  T.  Phillipt,  9  Hare,  475  ;  South-Eastern  £aU.  Co.  v. 
Martin,  2  Pliill.  758  ;  I  Hall,  k  Twells,  69. 
(r)  Dawson  v.  Dawson,  i  Atk.  i. 
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^i.)BqnitTwiiior  accident,  or  fraud,  or  undue  advantage,  by  which 
wh^e^aceonnt  the  accouut  Stated  is  in  truth  vitiated,  and  the  balance 
mUtekl  w^  ^  incorrectly  fixed,  a  court  of  equity  will  not  suffer 
fraud ;  and  in  it  to  be  couclusive  UDOu  the  parties,  but  will  in  some 

other  oaaei  * 

particular  cases  direct  the  whole  account  to  be  opened  and  taken 
win  b«  ex^-  ^  ^^^0'  Ii^  other  cases,  where  the  mistake,  or  omission, 
n^^'wiifbe  ^^  inaccuracy,  or  fraud,  or  imposition,  is  not  shown  to 
given  to  ^  affect  or  stain  all  the  items  of  the  transaction,  the 
and^^faiSy."  court  will  Content  itself  with  allowing  the  account  to 
stand,  with  liberty  to  the  plaintiff  to  surcharge  and 
falsify  it — the  effect  of  which  is  to  leave  the  account 
in  full  force  as  a  stated  account,  except  so  far  as  it 
can  be  impugned  by  the  opposing  party,  who  has  the 
burden  of  proof  on  him  to  establish  errors  and  mis- 
takes. The  showing  an  omission  for  which  credit 
ought  to  be  given  is  a  surcharge;  the  proving  an 
item  to  be  wrongly  inserted  is  a  falsification.  The 
onus  prdbandi  is  always  on  the  party  having  liberty 
to  surcharge  and  falsify  (s).  And  this  liberty  to  sur- 
charge and  falsify  includes  an  examination  not  only 
of  errors  of  fact,  but  of  errors  of  law.  What  shall 
constitute,  in  the  sense  of  a  court  of  equity,  a  stated 
or  settled  account,  is  in  some  measure  dependent  on 
the  circumstances  of  each  case.  An  acceptance  of  an 
account  may  be  express,  or  it  may  be  implied  from 
circumstances.  Acquiescence  in  stated  accounts,  even 
though  for  a  long  time,  although  it  amounts  to  an 
admission  or  presumption  of  their  correctness,  does 
not  of  itself  establish  the  fact  of  the  account  having 
been  settled  {t). 

(2.)  Laches  The  court  is  generally  unwilling  to  open  a  settled 

Mceno?."^        account,  especially  after  a  long  time  has  elapsed,  except 

in  cases  of  apparent  fraud  {u\     But  in  cases  of  settled 


(«)  PiU  V.  Cholnumddey,  2  Ves.  Sr.  565. 
•    {t)  ffufUer  T.  Belcher,  2  De  O.  J.  AS.  194, 202 ;  Odking  v.  Keigktey, 
9  Ch.  Div.  547. 

(ii)  Banner  v.  Btrridgf,  18  Ch.  Div.  254. 
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accounts  between  trustee  and  cestui  gue  trusty  and  other 
persons  standing  in  confidential  relations  to  one  another, 
where  mala  fdes  is  alleged,  there  is  scarcely  any  length 
of  time  that  will  prevent  the  court  from  opening  the 
account  altogether  (t;),  or  at  any  rate  giving  liberty  to 
surcharge  and  falsify. 

And  it  should  be  remembered  that  a  broker  is  in  a  Broker  and 
fiduciary  relation  to  his  client  {w\  although  a  banker  aiifferenoe 
is  not  in  any  such  relation  towards  his  customer  (aj).  ^*^''««»' 
Also,  senible,  an  assurance  society  is  not  in  any  fiduciary 
relation  towards  the  person  entitled   to  the  policy 
moneys,  but  is  rather  in  the  position  of  a  mere  stake* 
holder  (y). 

(»)  MaUhewt  v.  WaUwyn,  4  Vei.  12$;  Todd  v.  Wiktm,  9  Beav.  486  ; 
WaUon  V.  Bodtoell,  L.  R.  7  Ch.  Div.  625;  ii  Ch.  Div.  150 ;  and  see 
pp.  161-262,  fupro. 

(to)  Ex  parU  Cook,  In  re  Siraeian,  L.  R.  4  Ch.  Dl¥.  123. 

(x)  Foley  t.  HOI,  i  PhilL  405, 

iy)  Matthew  t.  Northern  Aiturance  Co,,  9  Ch.  Div.  80.  But  B©e  In 
re  Sayeock't  Policy,  1  Ch.  Dir.  61 1 ;  CroetUy  v.  City  of  Olmgow  Life 
Atturanoe  Co,,  4  Ch.  Diy.  421 5  Webiter  v.  BrUith  Empire  Asiuranee  Co., 
15  Ch.  Diy.  169. 
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CHAPTER  VIII. 

SET-OFF   AND   APPROPRIATION    OF   PAYMENTS. 

I.  Set-off.       I.  Set-off. — "  Natural  equity  says  that  cross  demands 

should  compensate  each  other,  by  deducting  the  less 

sum  from  the  greater,  and  that  the  difference  is  the 

only  sum  which  can  be  justly  due  "  (a).     But  the  com- 

At  law,  no  Mt-  mon  law  refused  to  carry  out  this  principle  of  natural 

^tuiOun-*^'    justice,  where  the  mutual  debts  were  unconnected, 

dTbtT**^       and  the  respective  creditors  were  required  to  sue  in 

independent  actions.     The  Legislature  accordingly  in 

due  course  interfered,  firstly  in  the  case  of  bankrupts, 

and  allowed  a  set-off  at  common  law  in  that  and  a  few 

As  to  con-       other  cases,  by  the  statutes  of  "Set-off"  (J).     On  the 

coaats,^^'       other  hand,  as  regards  connected  accounts  of  debit  and 

^ie^ieTboth  ^^^^^>  ^oth  at  law  and  in  equity,  and  without  any 


at  law  and       reference  to  the  last-mentioned  statutes,  the  balance 
of  the  accounts  only  was  recoverable;  which 
therefore  a  virtual  set-off  between  the  parties  (c). 


CaMs  in  which      Eveu  equity  generally  followed  the  law  as  to  set-off, 

IJi^ough*"^*^'  but  with  limitations  and  restrictions.    If  there  was  no 

law  did  not      connection  between  the  demands,  then  the  rule  was  as 

at  law;  but  if  there  was  a  connection  between  the 

demands,  equity  acted  upon  it,  and  allowed  a  set-off 

under  particular  circumstances  (d). 


(a)  Oreen  v.  Farmer,  4  Burr.  222a 

(6)  4  Anne,  c.  17,  b.  ii ;  2  Geo.  II.,  c  22,  b.  13 ;  8  Geo.  IL,  c.  24, 

(c)  Dale  V.  Sollet,  4  Burr.  2133. 

[d)  Jtawion  v.  Samud,  i  Cr.  &  Ph.  161,' 172,  173. 
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In  the  first  place,  then,  it  would  seem,  independently  (i.)  in  the 
of  the  statutes  of  set-ofiT,  courts  of  equity,  in  virtue  of  Sdeplndent '^ 
their  general  jurisdiction,  were  accustomed  to  grant  ^«^^  ^''•''® 
relief  in  all  cases  of  mutual  and  independent  debts  mutual  credit. 
/,  where  there  \ya8  _a  mtUiud  credit :  and  by  mutual 
credit,  in  the  sense  m  which  the  term  is  here  used, 
was  to  be  understood  a  knowledge,  on  both  sides,  of 
an  existing  debt  due  to  one  party  and  a  credit  by  the 
other  party,  founded  on  and  trusting  to  such  debt  as 
a  means  of  discharging  it  (e).  Thus,  for  example,  if 
A.  should  be  indebted  to  B.  in  the  sum  of  ;f  10,000 
in  a  bond,  and  B.  should  borrow  of  A.  ;£^2000  on  his 
own  bond,  the  bonds  being  payable  at  different  times, 
the  nature  of  the  transaction  would  lead  to  the  pre- 
sumption that  there  was  a  mutual  credit  between  the 
parties  as  to  the  ;£^2000,  as  an  ultimate  set*off,  pro 
tarUo,  against  the  debt  of  ;£^  10,000.  Now,  in  such  a 
case,  a  court  of  law  could  not  set-ofif  these  independent 
debts  against  each  other ;  but  a  court  of  equity  would 
not  hesitate  to  do  so,  upon  the  ground  either  of  the 
presumed  intention  of  the  parties,  or  of  what  was  called 
a  natural  equity  (/).  And  now,  under  the  Judicature 
Acts,  1873-75,  and  orders  and  rules  thereunder, espe- 
cially Order  xix.,  Eule  3,  in  extension  of  the  C.  L.  P. 
Act,  1854  (g),  such  independent  debts  contracted  upon 
such  a  ground  of  mutual  credit  may  be  set-off  against 
each  other. 

A  In  the  next  place,  as  to  equitable  debts,  or  a  le<ya]ja.)  in  the 

y-"  debt  on  one  side,  and  an  equitable  debt  on  the  other,  eJ^^biS'**'"^ 
there  was  great  reason  to  believe  that  whenever  there  ?«^*"»,^f  • 

legAl  debt  od 

was  a  mutual  credit  between  the  parties  touching  such  oneside.andan 
debts,  a  set-off  was  upon  that  ground  alone  maintain-  oS^he^itw^* 
able  in  equity ;  although  the  mere  existence  of  mutual  ^^^^^®^? 

credit  as  to 


such  debts. 


(e)  ExjMrU  Pretcotty  I  Atk.  230. 

(/)  Lanetiborough  ▼.  Jonei,  I  P.  Wmft.  326 ;  Jeffi  v.  Wood^  2  P. 
Wms.  128  ;  Roxburglie  ▼.  Cox,  17  Ch.  Div.  520. 
{g)  BuUen  aud  Leake,  p.  57a 
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debts,  without  such  mutual  credit,  might  not,  even  in 
a  case  of  insolvency,  have  sustained  it  (A).  But  the 
mere  existence  of  cross  demands  would  not  have  been 
sufficient  to  justify  a  set-oflf  in  equity  {{).  Indeed,  a 
set-oflf  was  ordinarily  allowed  in  equity  only  when  the 
party  seeking  the  benefit  of  it  could  show  some  equit- 
able ground  for  being  protected  against  his  adversary's 
demand — the  mere  existence  of  cross  demands  was  not 
sufficient  A  fortiori  a  court  of  equity  would  not 
interfere  on  the  ground  of  an  equitable  set-off  to  pre- 
vent a  party  recovering  a  sum  awarded  to  him  for 
damages  for  breach  of  contract,  merely  because  there 
was  an  unsettled  account  between  him  and  the  other 
party,  in  respect  of  dealings  arising  out  of  the  same 
contract  (j).  But  now  there  would  be  a  set-off  both 
at  law  and  in  equity  in  all  these  cases. 

In  crou  de-  However,  where  there  were  cross  demands  between 

"rerovenibk '  *^®  parties  of  such  a  nature  that,  if  both  were  recover^ 
be^Iive^c"^*^  able  at  law,  they  would  be  the  subject  of  a  set-off,  then 
ofMiH>£f,  if  either  of  the  demands  was  a  matter  of  equitable 
Svo^  ""  jurisdiction,  the  set-off  would  be  enforced  in  equity  (k). 
As,  for  example,  if  a  legal  debt  was  due  to  the  de- 
fendant by  the  plaintiff,  and  the  plaintiff  was  the  as- 
signee of  a  legal  debt  due  to  a  third  person  from  the  ' 
'  ^  A)laintiffjwhich  had  been  duly  assigned  to  himself,  a 
court  of  equity  would  set-off  the  one  against  the  other, 
if  both  debts  could  properly  be  the  subject  of  set-off 
at  law  (I).  And  now  there  would  be  no  difficulty  in 
setting  off  such  cross  demands  either  at  law  or  in 
equity. 

But  a  set-off  always  was,  and  still  will  be,  prevented 

(A)  James  v.  KynrUer,  $  Vea.  no ;  PiggoU  v.  WdUaau,  6  Mad.  95. 
(i)   JRawaon  v.  Samuel^  I  Cr.  &  Ph.  161. 

ij)  St.  1436 ;  Jiawton  v.  Samuel,  i  Cr.  &  Ph.  161 ;  Best  v.  Hill,  L. 
R  8  C.  P.  10. 

(h)  Clarke  v.  Cart,  i  Cr.  &  Ph.  154. 

(0  St  1436  a ;  Williams  t.  Davies,  2  Sim.  461. 
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by  some  intervening  equity.     Thus,  a  shareholder  in  a  in  winding  up, 
limited  company,  who  is  also  a  creditor,  will  not,  in  fg^J  c3k  * 
the  event  of  the  company  being  wound  up,  be  allowed 
to  set-off  his  debt  against  calls  made  on  him ;  but  must 
first  pay  the  amount  of  all  calls  due,  and  then  take  a 
dividend  rateably  with  the  other  creditors.     In  this 
case  the  equity  of  the  general  creditors  intervenes  to 
prevent  the  set-off;  otherwise,  in  the  event  of  a  defi- 
ciency of  assets,  the  creditor-shareholder  would  get  an 
undue  preference,  and  in  effect  receive  twenty  shillings 
in  the  pound  on  the  amount  of  his  debt  (m).    The  same 
rules  are  applicable  to  directors  being  creditors  of  the 
company  (n).    And  there  is  no  set-off  of  non-actionable  other  cases  of 
claims  against  an  actionable  debt  {0),  or  of  an  ordinary  "®  ■®*-°^- 
executable  debt  against  one  that  is  exempt  from  recovery 
by  execution  (p).    But  a  solicitor's  lien  on  costs  appears 
to  be  no  longer  a  bar  to  a  set-off  of  costs  against  debt  (q). 

In  bankruptcy,  where  there  have  been  mutual  ere-  Set-oflf  under 
dits,  mutual  debts,  or  other  mutual  dealings  between  Act,^i8^^ 
the  bankrupt  and  any  other  person  proving  or  claiming  3*  *  33  viot, 
to  prove  a  debt  under  the  bankruptcy,  .  .  .  the  sum 
due  from  one  party  shall  be  set-off  against  any  sum 
due  from  the  other  party;  and  this  rule  extends  to 
a  case  of  liquidated  damages  (r).     And  it  extends  also 
to  unliquidated  damages  arising  in  connection  with  a 
contract  (s). 


(m)  OriiteVs  Case,  L.  R.  i  Ch.  528 ;  BlaOc  A  Co: 9  Case,  L.  R.  8  P. 
Ch.  254  ;  Ince  Ball  Co.  t.  Douglas  Forge  Co.,  8  Q.  B.  D.  179  ;  but  see 
Brighton  Arcade  Company  y.  Dotdingy  L.  R  3  C.  P.  175  ;  and  especi- 
ally Elliott  T.  Twrqaand,  7  App.  Ca.  79. 

(n)  In  re  Exchange  Banking  Co,,  W.  N.,  1882,  p.  127. 

(0)  RawUy  ▼.  Rawley,  i  Q.  B.  Div.  460 ;  and  see  Hodgson  v.  Fox,  9 
Ch.  Div.  673. 

(/?)  GatkercoU  ▼.  Smith,  17  Ch.  Div.  i. 

{q)  Pringle  ▼.  Qloag,  10  Cb.  Div.  676.  And  see  the  chapter  on 
Liens,  sujtra^ 

(r)  Booth  T.  HuUihinatm,  L.  R.  15  Eq.  30 ;  and  see  Judicature  Act, 
1873,  s.  25,  §  I. 

(a)  Bankruptcy  Act,  1869,  s.  31 ;  Judicature  Acts,  Order  xix.,  2,  3 ; 
and  see  Jack  ▼.  Kipping,  9  Q.  B.  D.  113, 

2  K 
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No  set-off  of  In  the  next  place,  courts  of  equity,  following  the  law, 
indiffel'^t"^  would  uot  allow  a  sct-ofif  of  a  joint  debt  against  a 
rights.  separate  debt,  or  conversely  of  a  separate  debt  against 

a  joint  debt,  or,  to  state  the  proposition  more  generally, 
they  would  not  allow  a  set-off  of  debts  accruing  in 
different  rights;  and,  therefore,  where  an  executor 
and  trustee  of  a  legacy,  who  was  also  the  residuary 
legatee,  had  become  the  creditor  of  the  husband  and 
administrator  of  the  deceased  legatee,  he  was*  not,  in 
the  absence  of  any  special  agreement,  allowed  to  set-off 
his  debt  against  the  legacy,  to  which  the  husband, 
having  survived  his  wife  the  legatee,  was  as  such 
administrator  entitled  (t). 

Exoept  under  But  special  circuiustances  might  occur  creating  an 
cmnatan^s,  ©quity  which  would  justify  the  interposition  of  the 
as  fraud.  court,  cveu  whcro  the  cross  demands  existed  in  diffe- 
rent rights.  Thus,  in  JSx  parte  Stephens  (u),  bankers 
were  directed  to  lay  out  money  in  certain  annuities,  in 
the  name  and  to  the  use  of  S.  I'hey  did  not  do  so ; 
but,  representing  that  they  had  done  so,  made  entries 
and  accounted  for  the  dividends  accordingly.  S.  after- 
wards, relying  on  their  representations,  gave  a  joint  and 
several  promissory-note  with  her  brother  to  the  bank,  to 
secure  the  brother's  private  debt  to  them.  The  bankers 
afterwards  failed,  and  their  assignees  in  bankruptcy 
sued  the  brother  alone.  A  petition  was  then  presented 
by  S.  and  her  brother,  praying  that  the  petitioners 
might  be  at  liberty  to  set-off  what  was  due  on  the  note 
against  the  debt  due  by  the  bankrupts  to  S.,  that  she 
might  prove  for  the  residue,  that  the  note  might  be 
delivered  up,  and  the  assignees  might  be  restrained 
from  suing  upon  it;  and  it  was  accordingly  so  decreed  (v). 
And  now,  under  the  Judicature  Acts,  1873-75,  espe- 
cially Order  xvii.,  Rules  i,  3,  and  4,  what  was  formerly 

(0  Freeman  v.  Lamas,  9  Hare,  109 ;  Lamharde  v.  Older,  17  Beav. 
542  ;  Bailey  v.  Finch,  L.  R.  7  Q.  B.  34.  («)  1 1  Ves.  24. 

(p)  Vulliamy  v.  Noble,  3  Mer.  593  ;  Ex  parte  Hanson,  12  Vet.  346  ; 
18  Ves.  232  ;  Cawdor  ▼.  Ltwie^  I  You.  k  Coll  Exch.  C.  427,  433. 
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M  permitted  in  exceptional  cases  only  is  now  apparently 
made  the  rule,  so  that  debts  accrued  in  different  rights 
may  be  now  set-off,  senible. 

II.  Appropriation  of  payments. — Questions  as  to  the  it.  Appropria- 
appropriation,  or,  as  it  is  termed  in  the  Boman  law,  fmpa^tion 
the  imputation  of  payments,  arise  in  this  way.  Sup-  ^^  payments, 
pose  a  person  owing  another  several  debts  makes  a 
payment  to  him,  the  question  then  arises,  to  which  of 
these  debts  shall  such  payment  be  appropriated  or 
imputed  ? — a  matter  often  of  considerable  importance, 
not  only  to  the  debtor  and  creditor,  but  sometimes  also 
to  third  persons.  For  instance,  suppose  A.  owes  to  B. 
two  distinct  sums  of  ;^  100  and  >Cioo,  and  A.  could 
set  up  the  Statute  of  Limitations  as  a  defence  to  an 
action  for  the  earlier  of  the  two  debts,  but  not  to  an 
action  brought  for  the  other,  it  is  clear  that  if  A.  paid 
;f  100  to  B.,  and  that  payment  could  be  imputed  to 
the  earlier  debt,  B.  could  still  recover  from  him  another 
jfi^ioo;  whereas  if  it  were  appropriated  to  the  later 
debt,  he  would  be  without  remedy  as  to  the  earlier. 
Again,  suppose  A.  owes  B.  two  sums  of  ;^5oo,  for  the 
first  of  which  0.  is  a  surety ;  if  A.  pays  B.  ;^5oo,  and 
it  is  imputed  to  the  first  ;f  500,  C.'s  liability  will  cease ; 
if  it  be  imputed  to  the  other  ;f  500,  C.'s  liability  wUl 
remain  {w). 

The  first  rule  upon  the  subject  of  appropriation  is, —  (i.)  Debtor 
that  the  debtor  has  the  first  right  to  appropriate  any  J^^^^^f^^^ 
payments  which  he  makes  to  whatever  debt,  due  to  ^'J^'v®^*?  *^ 
his  creditor,  he  may  choose  to  apply  it,  provided  the  chooses  at 
debtor  exercise  this  option  at  the  time  of  making  the  mTnt!*^  ^^ 
payment  (x).    And  the  intention  of  the  person  making 
the  payment  may  not  only  be  manifested  by  him  in 


{to)  ClaytmU  Case,  1  Mer.  572  ;  Tudor's  L.  C.  Merc.  Law,  17. 
{z)  St.  459  e  ;  Anon.  Cro.  Ullic.  68. 
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express  terms  (y),  but  it  may  be  inferred  from  his 
conduct  at  the  time  of  payment,  or  from  the  nature 
of  the  transaction  (z). 

(2.)  If  debtor  In  the  next  place,  where  the  debtor  has  himself 
creditor  hM  made  no  special  appropriation  of  any  pajrment,  then 
of  Ippropri^*  *^®  creditor  is  at  liberty  to  apply  that  payment  to  any 
tiontowhat  one  or  more  of  the  debts  which  the  debtor  owes 
chooses.  him  (a)  ;  and  it  seems  that  the  creditor  need  not  make 

an  immediate  appropriation  of  it,  but  may  do  so  at 
any  time,  at  least  before  action  (J).  This  privilege  of 
the  creditor,  however,  must  be  taken  with  this  limita- 
tion, that  he  has  no  right  to  apply  a  general  payment 
to  an  item  in  the  account  which  is  in  itself  illegal  and 
contrary  to  law  (c). 

However,  where  A.  was  indebted  to  B.  on  several 
accounts,  and  a  payment  had  been  made,  as  for  the 
first  instalment  of  a  composition  on  the  several  debts ; 
but  the  arrangement  subsequently  broke  down,  owing 
to  the  non-payment  of  the  other  instalments ;  it  was 
held,  that  it  was  not  open  to  either  party  subsequently 
to  appropriate  the  payment  to  any  specific  debt ;  but 
that  from  the  nature  of  the  transaction  it  must  be 
deemed  to  have  been  paid  in  respect  of  all  the  debts 
rateably  (d). 

statute-barred      Where  there  are  two  debts,  one  of  them  barred  by 

priation^r     ^^^  Statute  of  Limitations,  and  a  payment  is  made  by 

effect  of.         ^j^Q  debtor  without  appropriating   the  payment,  the 

creditor  may  appropriate  it  towards  satisfaction  of  the 

debt  already  barred ;  but  such  an  appropriation  will 

(yx  Ex  parte  Imbert,  I  De  Q.  ft  Jo.  152. 

(«)  Young  v.  English,  7  Beav.  10 ;  AU,-Otn,  of  Jamaica  v.  Mander- 
§on,  6  Moo.  P.  C.  C.  239,  255  ;  Bv/ihanan  v.  Kerhy,  5  Gr.  332. 

(a)  LgtagU  ▼.  Walker,  5  Bligb,  N.S.  I,  28 ;  Re  Broum,  2  Gr.  in, 

590- 

(6)  Philpott  V.  Jon€t,  4  Key.  &  Man.  16 ;  2  Ad.  &  Ell.  44 ;  Slmton 
v.  Ingham,  2  B.  &  C.  65. 

(e)  Wright  v.  Laing,  3  B.  &  C.  165 ;  Bibbam  ▼.  Crickett,  I  B.  &  P. 
264. 

{d)  Thompson  v.  Hudson,  L.  B.  6  Cb.  320. 
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y\  have  no  operation  to  revive  a  debt  already  barred  (e).  (a.)  Appro- 
And  where  there  are  several  debts,  some  of  which  are  Sot^TOWvIa 
barred,  if  a  payment  is  made  on  account  of  principal  ^^^®*^^ 
or  interest  generally,  the  effect  of  such  payment  will  (6.)  a  general 
be  to  take  out  of  the  operation  of  the  statute  any  debt  SXSrtlkfa  a 
which  is  not  barred  at  the  time  of  payment,  but  it  will  ^®^**\^ 
not  revive  a  debt  which  is  then  barred ;  and  the  in-  out  of  the 
ference  will  be  that  the  payment  is  to  be  attributed  to  doei'not^re- 
those  not  barred  (/).  J^^^^«  *  ^*r"d 

If  neither  debtor  nor  creditor  has  made  any  appro-  (3 )  if  neither 
priation,  then  the  law  will  appropriate  the  payment,  credito?make« 
it  seems,  to  the  earlier,  and  not,  as  the  Eoman  law  JjJfnTtSriaw*' 
does,  to  the  more  burdensome  debt  (g).  maket  it. 

This  rule  receives  its  most  frequent  application  in  cnayUm'B 
cases  of  running  accounts  between  parties,  where  there  ouSottt  ac- 
are  various  items  of  debts  on  one  side,  and  various  o**^"**^  ?*T  ®^ 

...  ,,  _  .,  .  -.„  appropnatiou 

items  of  credit  on  the  other  side,  occurring  at  different  in  cases  of. 
times,  as  in  a  banking  account  In  Clayton's  Case  (A), 
on  the  death  of  D.,  a  partner  in  a  banking  firm,  there 
was  a  balance  of  ;^I7I3  in  favour  of  C,  who  had  a 
running  account  with  the  firm.  After  the  death  of  D., 
the  surviving  partners  became  bankrupt ;  but,  before 
their  bankruptcy,  C.  had  drawn  out  sums  to  a  larger 
amount  than  j£^i7i3,  and  had  paid  in  sums  still  more 
considerabla  It  was  held  that  the  sums  drawn  out 
by  C.  after  the  death  of  D.  must  be  appropriated  to 
the  payment  of  the  balance  of  ;^I7I3  then  due,  and 
that  consequently  the  estate  of  D.  was  discharged  from 
the  debt  due  from  the  firm  at  his  death,  the  sums 
subsequently  paid  in  by  C.  constituting  a  new  debt, 
for  which  the  surviving  members  of  the  firm  were 
alone  liable.  In  such  a  case,  the  sums  paid  to  the 
creditor   are  deemed  to  be  paid   upon   the   general 

(e)  MUU  Y,  Fowkci,  5  Bing.  N.  C.  455. 
(/)  Nath  V.  B9dg$<m,  6  De  G.  M.  &  O.  474. 
(g)  MUli  T.  Finokeay  5  Bing.  N.  C*  455.    See  Pothier  on  Oblig.  by 
Evans,  S^^SSSi  561-572.  (h)  l  Mep.  585. 
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blended  account,  and  go  to  extinguish  jpro  tanto  the 
balance  of  the  old  firm,  in  the  order  of  the  earliest 
items  thereof.  ''  In  such  a  case,  there  is  no  room  for 
any  other  appropriation  than  that  which  arises  from 
the  order  in  which  the  receipts  and  payments  take 
place,  and  are  carried  into  the  account.  PremnuMy 
U  is  the  srnri  first  paid  in  thai  is  first  drawn  atU.  It 
is  the  first  item  on  the  debit  side  of  the  account  that  is 
discharged  or  reduced  by  the  first  item  on  the  credit  side. 
The  appropriation  is  made  by  the  very  act  of  setting 
the  two  items  against  each  other.  Upon  that  principle 
aU  accounts  current  are  settled,  and  particularly  cash 
accounts.  When  there  has  been  a  continuation  of 
dealings,  in  what  way  can  it  be  ascertained  whether 
the  specific  balance  due  on  a  given  day  has  or  has  not 
been  discharged,  but  by  examining  whether  payments 
The  Ecconnt  ii  to  the  amount  of  that  balance  appear  by  the  account 
backwards^*"  to  have  been  made  ?  You  are  not  to  take  the  account 
bahtn^  struck  ^^^^^^^^^s,  and  Strike  the  balance  at  the  head,  instead 
at  the  head  of  at  the  foot  of  it.  A  mau's  banker  breaks  owing 
foot.  ^  *  him  on  the  whole  account  a  balance  of  ;^iooo.  It 
would  surprise  one  to  hear  the  customer  say,  *  I  have 
been  fortunate  enough  to  draw  out  all  that  I  have 
paid  in  during  the  last  four  years ;  but  there  is  ;^  i  ooo 
which  I  paid  in  five  years  ago,  that  I  hold  myself 
never  to  have  drawn  out,  and  therefore,  if  I  can  find 
anybody  who  was  answerable  for  the  debts  of  the  bank- 
ing-house such  as  they  stood  five  years  ago,  I  have  a 
right  to  say  that  it  is  that  specific  sum  which  is  still 
due  to  me,  and  not  the  ;^iooo  that  I  paid  in  last 
week'"(t). 

(t)  C^yton*9  Case,  I  Mer.  608,  609 ;  PaXmer*t  Cau,  I  Mer.  623,  624  ; 
SUech't  Ca$€,  1  Mer.  539 ;  and  Bee  Birt  v.  Burt,  il  Ch.  Div.  773  n.  ; 
Pennell  t.  DeffeU,  4  D.  M.  A;  G.  372,  remarked  upon  in  In  re  SaUeU's 
Estate,  KnatchJbull  y.  Hallett,  13  Gh.  Div.  696.  And  see  (for  the  law 
as  to  the  appropriation  of  securities  when  there  is  a  double  bankruptcy) 
Ex  parte  Waring,  19  Ves.  345  ;  Ex  parte  Chmez,  In  re  TgUtioi,  L  R. 
10  Ch.  App.  639  ;  and  distinguish  Vaughan  ▼.  BaUiday,  L.  R.  9  Oh. 
App.  $61  ;  Ex  parte  Kelly  d:  Co.,  In  re  Smith,  Fleming,  &  Co,,  11  Ch. 
Diy.  306. 
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CHAPTER  IX. 

SPECIFIC  PEKFORMANCB. 

By  the  common  law  every  executory  contract  to  sell  breach  of  Con- 
or transfer  a  thing  was  treated  as  a  merely  personal  SJSn  iV^" 
contract,  and  if  left  unperformed   by  the  party,  no  JJJ^J^^  **' 
redress  could  be  had  excepting  in  damages.      But 
courts  of  equity  deemed  such  a  course  wholly  inade-  in  equity, 
quate  for  the  purposes  of  justice,  and  they  did  not  b^'^eMctiT '*'* 
hesitate  to  interpose  and  require  from  the  conscience  Performed, 
of  the  party  a  strict  performance  of  what  he  could 
not,  without  manifest  fraud   or  wrong,  refuse.     But 
the  ground  of  the  interference  of  equity  having  been 
the  inadequacy  of  the  remedy  at  law,  it  followed  as  a  inadequacy  of 
general  principle,  that  where  damages  would  be  a  full  ^^Jof  *'^' 
compensation,   equity   would   not   interfere    (a),   andW^^^'^""' 
such  appears  to  be  still  the  law  under  the  Judicature 
Acts. 

There  were,  however,  certain  cases  where  equity  re-  OaMsin  which 
fused,  and  in  which  therefore  the  High  Court  would  ^1%  7^?^c 
still  refuse,  to  interfere  to  compel  specific  performance ;  ^^™*^? 
that  is  to  say,  the  following  classes  of  cases : —  ment  or  con- 

(i.)  The  court  will  not  decree  specific  performance  ofXi.)  An  illegal 
an  agreement  to  do  an  action  immoral  or  contrary  to  the  ^ntrMt.    . 
law.    As  expressed  by  Sir  William  Grant,  "  You  can- 
not stir  a  step  but  through  the  illegal  agreement,  and 
it  is  impossible  for  the  court  to  enforce  it "  (b). 

(a)  ffamett  v.  Yeilding,  2  Sch.  &  Lef.  553. 

(6)  Thornton  v,  Thornton,  7  Ves.  470 ;  Swing  7.  Otbalditton,  2  My.  k 
Or.  53. 
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(a.)  An  anee-  2.  So  again,  the  courfc  will  not  enforce  specific 
ooniideratiOT.  performance  of  an  agreement  without  consideration, 
or  that  is  merely  voluntary.  In  Jefferys  v.  Jefferys 
(c),  where  a  father,  by  voluntary  settlement,  conveyed 
certain  freeholds,  and  covenanted  to  surrender  certain 
copyholds,  to  trustees  in  trust  for  his  daughters,  and 
afterwards  devised  the  same  freehold  and  copyhold 
estates  to  his  widow;  and  a  suit  was  instituted  by 
the  daughters  against  the  widow  to  have  the  trusts 
of  the  settlement  carried  out, — the  Lord  Chancellor 
said, ''  The  title  of  the  plaintiffs  to  the  freeholds  is 
complete,  and  they  may  have  a  decree  for  carrying 
the  settlement  into  effect  so  far  as  the  freeholds  are 
concerned ;  but  with  regard  to  the  copyholds,  I  have 
no  doubt  that  the  court  tvUl  not  execute  a  voluntary 
contract" 


(3.),  Acontrftet      3.  The  incapacity  of  the  court  to  compel  the  com- 

oLurt^oaimot    pl®^  cxecution  of  a  contract  limits  also  its  jurisdic- 

?a?mere      *^^^  ^  compel  Specific  performance,  e.^.,  in  cases  of 

penonai  skill    agreements  to  do  acts  involving  personal  skill,  know- 

u  require        ledge,  or  inclination.     Thus,  in  Lumley  v.  Wagner  (d), 

where   a  lady  agreed  in   writing    with    a  theatrical 

manager  to  sing  at  his  theatre  for  a  definite  period, 

and  by  a  clause  subsequently  agreed  to  by  her,  she 

engaged  not  to  use  her  talents  at  any  other  theatre  or 

concert-room  without  the  written  authorisation  of  the 

manager;    and  she  engaged  with  the  manager  of  a 

rival  theatre  within  the  defined  period, — it  was  held, 

that  though  the  court  would  restrain  the  lady  from 

singing  at  any  other  theatre,  it  could  not  compel  her 

to  sing  at  the  theatre  of  the  plaintiff  according  to  her 

agreement  (e).     And  on  the  same  principle,  the  court 

refuses  specific  performance  of  an  agreement  for  the 


(c)  Cr.  k  Ph.  141. 

(d)  5  De  Q.  &  Sm.  485  ;  I  De  G.  M.  ft  G.  604. 

(e)  Martin  v.  A'utArtn,  2  P.  Wnu.  266;  Dietriduen  t.  Cabbum,  2 
Phil.  52. 
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sale  of  the  good-will  of  a  business  unconnected  with  the  (&.)  Contract 
business  premises,  by  reason  of  the  impossibility  of  the  ttS^u  of  a 
thing  and  the  uncertainty  of  the  subject-matter,  and  oufthrpre-^' 
the  consequent  incapacity  of  the  court  to  give  specific  miMi. 
directions  as  to  what  is  to  be  done  to  transfer  it  (/).  {e.)  Contracts 
Again,  the  court  will  not  in  general  interfere  in  cases  J^i»ir  not^en- 
of  contracts  to  build  or  repair.     "There  is  no  case J<''"^«<*'  ^, 
of  a  specific  performance  decreed  of  an  agreement  to  are  generally 
build  a  house,  because  if  A.  will  not  do  it,  B.  may.  ^^  »°««'**"*- 
A  specific   performance  is  only  decreed  where    the 
party  wants  the  thing  in  specU,  and  cannot  have  it 
any  other  way "  {g).     In  the  case  of  building  con- 
tracts, moreover,  the  plaintiff  has  an  adequate,  perhaps 
a  better,  remedy  in  damages  (A);  and  building  con- 
tracts are  for  the  most  part  too  uncertain  to  enable 
the  court  to  carry  them  out  (i).     It  seems,  however, 
that  where  such  an  agreement  is  clear  and  definite  in 
its  nature,  the  court  might  without  much  difficulty 
entertain  a  suit  for  its  performance  (/).     So  again, 
the  court  will  not  enforce  a  contract  which  is  in  HqM.)  Revocable 
nature  revocable,  for  its  interference  in  such  a  case*^*^ 
would  be  idle,  inasmuch  as  what  it  had  done  might 
be  instantly  undone  by  either  of  the  parties ;  e,g.,  the 
court  generally  refuses  to  enforce  specifically  an  agree- 
ment to  enter  into  partnership  where  the  agreement  ^ 
does  not  specify  the  duration  of  the  partnership  (*)/T:  '^  ;■  ^ 

4.  Where  the  specific  performance  of  a  contract  will  (4)  Contract 
be  decreed  upon  the  application  of  one  party,  thcm^u^ty. 
court  will  maintain  the  like  suit  at  the  instance  of  the 
other  party ;  for  in  all  such  cases,  the  court  acts  upon 

(/)  Baxter  v.  ConoUf,  I  J.  A  W.  576 ;  Darbty  v.  WhiUdker,  4  Drew. 
134,  I39f  »40. 

{g)  Srrinffton  v.  AynuiUy,  2  Bro.  C.  C.  343. 

(h)  South  Wales  RaUway  Co,  t.  Wyiku,  I  K.  A  J.  186 ;  5  Do  O.  M. 
&  G.  88a  (i)  MoMly  ▼.  Virgin,  3  Ves.  184. 

(j)  Moady  v.  Virgin,  3  Ves.  184;  Bavmann  ▼.  Jamea,  L.  R.  3  Cb. 
508  ;  Lveag  v.  Comerford,  I  Vea.  235. 

(i)  Hercy  v.  Birch,  9  Vee.  357  ;  Sturgt  v.  Mid.  Rail,  Co.,  6  W.  R. 
233. 
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the  ground  that  the  remedy,  if  it  exists  at  all,  ought 

to  be  mutual  and  reciprocal,  as  well  for  the  vendor  as 

statute  of       for  the  purchaser  (/).     It  follows,  therefore,  that  an 

cepMon  to  this  infant  cannot  sustain  a  bill  for  specific  performance, 

in  app^^oef  ^^^  *'^®  court  will  not  compel  a  specific  performance 


as  against  him  (m).  An  apparent  but  no  real  ex- 
ception to  this  rule  arises  under  the  Statute  of  Frauds, 
for  the  plaintiff  may  obtain  specific  performance  of  a 
contract  signed  by  the  defendant  although  not  signed 
by  himself;  scil.  because  the  Statute  of  Frauds  (n) 
only  requires  the  agreement  to  be  signed  by  the  party 
to  be  charged,  and  the  plaintiff,  by  commencing  the 
action,  has,  it  is  said,  made  the  ^  remedy  mutual  (o).     / 

DiTjaion  of  Having  premised '  tRCTe  geh^ral^iSoservations,  it  is 

coriLngMthe  proposed  to  treat  the  subject  under  two  heads,  with 

persoDalty. 

I.  Contracts  respecting  chattels  personal ;  and 
II.  Contracts  respecting  land. 

No  eisentiai  In  making  this  distinction,  however,  it  is  necessary 

t^n  »LtJ'  to  remember  that  the  court  decrees  the  specific  per- 

^d  pcrion-  f ormancc  of  contracts,  not  upon  any  mere  distinction 

Contniotsas  between  realty  and  personalty,  but    simply  because 

enf^ed,  be-  damages  at  law  will  not  in  the  particular  case  afford 

at hi!wu"in-^  a  complete  remedy.     Thus  in  the  case  of  a  contract 

adequate.  for  land,  if  (as  is  usually  the  case)  the  damages  at  law, 
which  must  be  calculated  upon  the  general  money 

Secui,  eon-  value  of  the  land,  will  not  be  a  complete  remedy  to 

ii^«o°n-*™  the  purchaser,  to  whom  the  land  may  have  a  peculiar 

thTieMd*'*"*  ^^^  special  value ;  and  if,  in  the  case  of  a  contract  for 

remedy  aa  a  the  Sale  of  stock  or  goods  (as  occasionally  happens),  the 

quate.  damages  at  law,  calculated  upon  the  market  price  of 


(Z)    AdderUy  ▼.  Duron,  I  S.  &  S.  607. 
(m)  Plight  ▼.  BoUandy  4  Russ.  301. 
(»)   29  Car.  II.,  c.  3* 
(0)   Plight  V.  Bdlandy  4  Ross.  301. 
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the  stock  or  goods,  will  not  be  as  complete  a  remedy 
to  the  purchaser  as  the  delivery  of  the  stock  or  goods 
contracted  for,  in  either  of  these  cases,  and  on  the 
ground  simply  of  the  inadequacy  of  the  damages,  the 
court  will  decree  specific  performance,  but  otherwise  it 
will  not  do  so  (p). 

I.  Contracts  respecting  personal  chattels.  i-  Contract! 

respeotiug 
personal 

The  general  rule  is,  not  to  entertain  jurisdiction  ^^^J-^^^y 
for  the  specific  performance  of  agreements  respecting  enforced, 
goods,   chattels,  stock,  choses   in   action,  and    other 
things  of  a  merely  personal  nature  (q).     But  to  this 
rule  there  are  certain  exceptions ;  or  rather  the  rule  is 
limited  to  cases  where  a  compensation  in  damages  . 
furnishes  a  complete  and  satisfactory  remedy. 

Thus,  in  Duncuji  v.  AlbrecJU  (r),  the  Vice-Chancellor,  Exception!  to 
in  decreeing  specific  performance  of  an  agreement  for  fit^^Smtnwt 
the  sale  of  a  certain  number  of  shares  in  a  railway  ^^e»P««t»'^ 

^.11  .  shtrea  tn  a 

company,  said :  "  Now,  I  agree  that  it  has  long  since  railway  com- 
been  decided  that  you  cannot  have  a  bill  for  the^**°^' 
specific  performance  of  an  agreement  to  transfer  a 
certain  quantity  of  stock.  But,  in  my  opinion,  there 
is  not  any  sort  of  analogy  between  a  quantity  of  three 
per  cents,  or  any  other  stock  of  that  description 
(which  is  always  to  be  had  by  any  person  who  chooses 
to  apply  for  it  in  the  market),  and  a  certain  number 
of  railway  shares  of  a  particular  description,  which 
railway  shares  are  limited  in  number,  and  which,  as 
has  been  observed,  are  not  always  to  be  had  in  the 
market "  (s).  And  similarly  specific  performance  was 
decreed  in  the  case  of  Buxton  v.  Lister  (t),  where  Lord 

(p)  Adderley  t.  Dixon,  I  S.  &  S.  610. 
iq)  Pooley  v.  Budd,  14  Beav.  34. 
(r)  12  Sim.  199. 

(<)  Doloret  ▼.  Roth^ekUd,  I  Sim.  A;  Sbu.  598 ;  Shaw  v.  Fiaher,  2  De 
0.  ft  Sm.  II ;  Oduta  Tramwayt  y.  Mendel,  8  Ch.  Div.  335. 
Kt)  3  Atk.  385. 
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Hardwicke  put  the  case  of  a  ship-carpenter  purchasing 
timber  which  was  peculiarly  convenient  to  him  by 
reason  of  its  vicinity,  and  also  the  case  of  an  owner 
of  land  covered  with  timber  contracting  to  sell  his 
timber  in  order  to  clear  his  land;  and  his  Lordship 
assumed  that  as,  in  both  these  cases,  damages  would 
not,  by  reason  of  the  special  circumstances,  be  a 
complete  remedy,  equity  would  decree  a  specific  per- 
formance (u). 

(a.)  Sale  of  In  AdderUy  v.  Dixon  {v),  where  the  plaintifiis  had 

undwl?^^  purchased  and  taken  assignments   of  certain   debts 
ruptcy.  which  had  been  proved  under  two  commissions  of 

bankruptcy,  and  had  agreed  to  sell  them  to  the  de- 
fendant for  2s.  6d.  in  the  pound,  a  specific  performance 
of  the  agreement  at  the  suit  of  the  vendor  was  enforced, 
and  the  Vice-Chancellor  said:  "The  present  case, 
being  a  contract  for  the  sale  of  the  uncertain  dividends 
which  may  become  payable  from  the  estates  of  the  two 
bankrupts,  it  appears  to  me  that  a  court  of  equity  will 
decree  specific  performance,  because  damages  at  law 
cannot  accurately  represent  the  value  of  the  future 
dividends ;  and  to  compel  this  purchaser  to  take  such 
damages  would  be  to  compel  him  to  sell  those  divi- 
dends at  a  conjectural  prica  It  is  true,  that  the 
present  bill  is  not  filed  by  the  purchaser,  but  by 
the  vendor,  who  seeks  not  the  uncertain  dividends, 
but  the  certain  sum  to  be  paid  for  them.  It  has, 
however,  been  settled  by  repeated  decisions  that  the 
remedy  in  equity  must  be  mutual,  and  that  where  a 
bill  will  lie  for  the  purchaser,  it  will  also  lie  for  the 
vendor  "  {w). 

(3.)  Contnwsta       The  court  will  also  compel  the  specific  delivery 
Wutifia  ^'^^^  "  ^^  articles  of  unusual  beauty,  rarity,  and  distinction, 


articles. 


(11)  AdderUy  ▼.  Dixon,  i  Sim.  &  Stu.  607.      (v)  I  Sim.  &  Stu.  607. 
(w)   Wright  ▼.  BdL,  5  Price,  325 ;  Kenny  v.  Wexkatn,  6  MwL  355  ; 
Cogent  v.  Gibzon^  33  Beav.  557. 
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SO  that  damages  would  not  be  an  adequate  compeusa- 
tion  for  non-performance  "  (a).  In  Bowling  v.  Betje^ 
mann  (y),  it  was  decided  that  the  court  has  jurisdiction 
to  order  the  delivery,  up  to  an  artist  of  a  picture 
painted  by  himself,  ss  having  a  special  value,  the 
legal  remedy  being  inadequate.  But  where,  by  the 
terms  of  the  agreement  and  the  frame  of  the  plead- 
ings, the  plaintiff,  seeking  restitution  of  a  picture,  had 
in  effect  put  a  fixed  price  upon  it,  it  was  held  that 
damages  would  be  an  adequate  remedy,  and  that  there 
was  no  jurisdiction  in  a  court  of  equity  to  interfere. 

It  has  been  repeatedly  decided  that  it  is  within  the  (4-)  I>eii7ery 
jurisdiction  of  the  court  to  compel  the  specific  delivery  u^mi  and 
up  of  heirlooms  or  chattels  of  peculiar  value  to  the  if'^J^^* 
owner,  and  on  the  same  grounds  as  in  cases  of  agree-  v*^*- 
ment,   that   the   specific   thing    is    the    object,   and 
damages  will  not  afford  an  adequate  compensation  (z). 
"Thus,  the  Pusey  Horn,  the  patera  of  the  Duke  of 
Somerset,  were  things  of  such  a  character  as  a  jury 
might  (possibly)  estimate  by  their  weight;  and  this 
would  obviously  be  a  very  inadequate  and  unsatisfac- 
tory measure  of  damages.    In  all  cases,  therefore,  where 
the  object  of  the  suit  is  not  open  to  compensation  by 
damages,  it  would  be  strange  if  the  law  of  this  country 
did  not  afford  any  remedy ;  and  great  would  be  the 
injustice  if  an  individual  cannot  have  his  property 
without  being  liable  to  the  estimate  of  people  who 
cannot  value  it  as  he  does  "  (a). 

The  cases  which  have  been  referred  to  are  not  the  (s.)  Specific 
only  class  of  cases  in  which  the  court  will  entertain  a  whew"  filu- 
suit  for  delivery  up  of  specific  chattels.     For  where  a  elStJ*^*'**'' 
y^    fiduciary  relation  subsists  between  the  parties  whether 

{x)  Falcke  ▼.  Oray,  4  Drew.  658.  (y)  2  J,  &  H.  544. 

(z)  Somertet  ▼.  CoHton,  I  L.  C.  891 ;  Pusejf  v.  Pusey,  i  Vera.  273. 

(a)  FeiU  ▼.  Read,  3  Vea.  70  ;  Maecleefield  r.  Daviea,  3  V.  &  B.  16  ; 
Peeee  v.  Trye,  I  De  Q.  &  Sm.  273  ;  Bererford  ▼.  Driver,  14  Boav.  387 ; 
l6BeaT.  134. 


526 


THE  CONOURKENT  JURISDICTION. 


it  be  that  of  an  agent  or  a  trustee  or  a  broker,  or 
whether  the  subject-matter  be  stock  or  cargoes,  or 
chattels  of  whatever  description,  the  court  will  inter- 
fere to  prevent  a  sale,  either  by  the  party  intrusted 
with  the  goods,  or  by  a  person  claiming  under  him, 
through  an  alleged  abuse  of  the  power,  and  will  com- 
pel a  specific  delivery  up  of  the  articles  (6). 


Common  law 
powen  as  to 
specific  de- 
livery tinder 
17  &  18  Vict., 
c.  125,  and 
now  under 
Judicature 
Acts,  1873-75. 


The  Courts  of  Common  Law  obtained  under  the 
Common  Law  Procedure  Act  of  1854  (c),  after  judg- 
ment in  an  action  of  detinue,  the  same  jurisdiction 
to  compel  the  return  of  a  chattel  as  the  Court  of 
Chancery,  but  the  latter  court  might  have  enforced  its 
decree  by  attachment,  whilst  the  Courts  of  Common 
Law  could  only  have  enforced  restitution  by  dis- 
tress (d).  Under  the  Judicature  Acts,  however,  the 
power  of  courts  of  law  is  now  co-ext'Cnsive  in  this 
respect  with  that  of  courts  of  equity.  And  under 
the  1 00th  section  of  the  Companies  Act,  1862,  relief 
that  is  substantially  specific  performance  may  be  ob- 
tained on  summons,  without  action,  when  the  company 
is  in  liquidation  («). 


II.  Contracts 

respecting 

land. 

GeneraUy 
enforced, 
because 
damages  at 
law  no 
remedy. 


II.  Contracts  respecting  land. 

The  court  is  in  the  habit  of  interposing  to  grant  re- 
lief in  cases  of  contracts  respecting  real  property  to  a 
far  greater  extent  than  in  cases  of  contracts  respecting 
personal  property;  and  this  upon  the  ground  that 
with  regard  to  contracts  respecting  personal  property, 
if  the  contract  is  not  specifically  performed  by  the 
vendor,  the  purchaser  may  in  general  provide  himself 
with  other  goods  of  a  like  description  and  quality  with 
the  damages  which  he  acquires  in  the  action,  and  in 


(6)   Wood  ▼.  RoTodlffe,  3  Hare,  304 ;  2  Ph.  383  ;  Pollard  t.  Clayton, 
I  K.  A;  J.  462  ;  Edvoards  v.  CZav,  28  Beav.  145. 
(c)  17  &  1 8  Vict.,  c.  125,8.  78. 
{d)  Day's  Com.  Law  Proc.  Acts,  249. 
(e)  In  re  OakweU  CoUierie»  Co.,  W.  N.  1879,  p.  65. 
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that  way  specifically  perform  (in  effect)  the  contract 
for  himself;  but  with  regard  to  contracts  respecting  a 
specific  messuage  or  specific  parcel  of  land,  the  locality, 
character,  vicinage,  soil,  and  accommodations  of  the 
specific  messuage  or  land  may  give  it  a  peculiar  and 
special  value  in  the  eyes  of  the  purchaser,  which  can- 
not in  general  be  replaced  by  any  other  messuage  or 
land,  although  of  the  same  precise  value;  so  that 
damages  would  not  be  adequate  relief  (/),  would  not 
attain  the  object  desired,  and  would  generally  frustrate 
the  intentions  of  the  purchaser.  And  the  jurisdic- 
tion where  it  exists  extends  also  to  lands  out  of  the 
jurisdiction,  if  the  contracting  parties  are  within  it  {g). 

The  Statute  of  Fraud  says  that  no  action  or  suit  Case*  in 
shall  be  maintained  on  an  agreement  relating  to  lands  Jhe's^atuu  of 
which  is  not  in  writing,  signed  by  the  party  to  be  ^'^"'J*^»  P 
charged  with  it ;  and  a  contract,  in  order  to  be  speci-  upon, 
fically  enforced,  must,  as  a  general  rule,  comply  with  identiouirto 
these  provisions  of  that  statute  (A) ;  and  yet  the  court  '^^^enOiy'" 
is  in  the  daily  habit  of  relieving,  where  the  party 
seeking  relief  has  been  put  into  a  situation  which 
makes  it  generally  against  conscience  in  the  other 
party  to  insist  on  the  want  of  writing  so  signed  as  a 
bar  to  the  relief  {%).     It  is  proposed  to  inquire  more 
particularly  into  the  cases  in  which  the  court  will 
grant  specific  performance  notwithstanding  the  provi- 
sions of  the  statute  have  not  been  complied  with. 

In  the  fii-st  place,  then,  the  court  would  enforce  a  (6.)  Where 
specific  performance  of  a  contract  within  the  statute,  *.  co^fewed  ° 
and  not  in  writing,  where  it  was  fuUy  set  forth  in  the  \^  *?®  *^®^^"' 

o'  •'  dant  8  answer. 

bUl,  and  was  confessed  by  the  answer  of  the  defen- 


(/)  AdderUy  t.  Dixon,  i  Sim.  k  Stu.  607. 

ig)  In  re  LongcUndale  Cotton  Spinning  Co,,  8  Ch.  Div.  150 ;  Ptnn  t. 
Lord  Baltimore,  2  L.  C.  837. 

(A)  Shardlow  v.  Cotterell,  20  Ch.  Div.  9a 
(i)  Bond  V.  Hopkins,  I  S.  &  L.  433. 
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dant  {j)y — scU.  because  the  statute  was  designed  only  to 

guard  against  fraud,  and  in  such  a  case  there  could  be 

no  danger  of  fraud;  also,  if  the  defendant  did  not 

insist  on  the  defence,  he  might  fairly  be  deemed  to 

have  waived  it, — QuAsque  renuntiare  potest  juri  pro  se 

Unlwi  the      introdricto  (k).     It  was  settled,  however,  that  although 

notwithstand-  the  defendant  by  his  answer  confessed  the  parol  agree- 

uron  the**      ment,  he  might  insist  by  way  of  defence  upon  the 

defence.         protection  of  the  statute,   and   such   a   defence  was 

good  (Z);  and  the  statute  might  now  be  pleaded  by 

way  of   defence   to   the   statement  of   claim   in   an 

action. 

(c)  Where  Secondly,  The  court  would  enforce  specific  perform- 

the  contract  aucc  of  a  Contract  within  the  statute  where  the  parol 
foraed^bTthe  agreement  had  been  partly  carried  into  execution 
Sd?^"^  *  by  the  party  praying  relief  (m),  and  this  upon  the 
ground  that  otherwise  one  party  would  have  been 
able  to  practise  a  fraud  upon  the  other,  contraiy  to 
the  intention  of  the  statute.  And  where  one  party 
has  executed  his  part  of  the  agreement  in  the  con- 
fidence that  the  other  party  will  do  the  same,  it  is 
obvious  that  if  the  latter  should  refuse,  it  would  be  a 
fraud  upon  the  former  to  suflfer  this  refusal  to  work  to 
his  prejudice  (n). 

Part-perform-       In  order  to  withdraw  a  contract  on  the  ground  of 
Mice,— w  at     part-performance  from  the  operation  of  the  statute, 
several  circumstances  must  concur. 

(i.)  introduc-  (i.)  Acts  merely  introductory  or  ancillary  to  an 
lary  ac^are"  agreement  are  not  considered  as  acts  of  part-perform- 
p^rt^CTform-  ^^^®  thereof,  although  attended  with  expense;    e.g., 

ance. 

{j)  AtL'Oen.  v.  Sitwdl,  1  You.  &  Col.  Exch.  Ca.  559;  OunUr  v. 
Baluy,  Amb.  586.  \k)  i  Fonbl.  Eq.  B.  I  ch.  3,  s.  8,  note  <L 

(1)  Cooth  v.  Jacksofif  9  Ves.  37  ;  Elagdm  ▼.  Bradbear,  12  Vee.  466, 
471  ;  Skinner  y.  M*DouaU,  2  De  O.  &  Sm.  265. 

(m)  Caton  v.  Caton,  L.  R.  I  Ch.  137. 

(n)  Nicol  T.  Tackabirry^  10  Qr.  109 ;  Bussey  ▼.  Born  Payne,  4  App. 
Ca.311. 
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delivering  an  abstract  of  title,  giving  directions  for 
conveyances,  going  to  view  the  estate,  fixing  upon  an 
appraiser  to  value  stock,  making  valuations,  admeasur- 
ing the  lands,  registering  conveyances,  and  acts  of  the 
like  nature,  are  not  sufficient  to  take  a  case  out  of 
the  statute  (0),  but  are  merely  acts  for  which  damages 
for  the  loss  of  time  and  labour  are  an  adequate  com* 
pensatioiu 

(2.)  The  acts  of  alleged  part-performance  must  also  M  Acu  of 
be  such  as  are  not  only  referable  to  the  agreement  ^e  must's 
alleged,  but  are  referable  to  that  alone,  and  to  no  other  "on^uTthe 
title ;  for  if  they  are  referable  otherwise,  they  will  not  apeement 
take  the  case  out  of  the  statute,  since  they  cannot 
properly  be  said  to  be  done  by  way  of  part-perform- 
ance of  the  agreement  (p).     Consequently,  the  mere  MerepoMes. 
possession  of  the  land  contracted  for  will  not  of  itself  w  not  an 
be  deemed  a  part-performance  if  it  be  wholly  inde-  performimco 
pendent  of  the  contract :  therefore,  where  a  tenant  in  if  referable  ' 

J    ^        ,,  .«  ^  .  otherwiie  than 

possession  sued  for  the  specific  performance  of  an  to  the  agre«- 
alleged  agreement  for  a  lease,  and  set  up  his  possession  ™®^** 
as  an  act  of  part-performance  of  the  agreement,  it  was 
held  not  to  be  such,  because  it  was  referable  otherwise 
than  to  the  agreement,  i,e.,  to  his  character  as  tenant 
(j).  So  again,  where  a  tenant  from  year  to  year  con- 
tinues in  possession,  and  lays  out  such  moneys  on  the 
farm  as  are  usual  in  the  ordinary  course  of  husbandry, 
this  is  no  part-performance  of  an  agreement  for  a 
lease  (r).  But  if  the  possession  be  delivered,  and 
delivered  and  obtained  soldy  wnder  the  contract ;  or  if, 
in  the  case  of  a  tenancy,  the  nature  of  the  holding  is 
made  difiTerent  from  the  original  tenancy,  as  by  the 
payment  of  a  higher  rent,  or  by  other  unequivocal 


(0)  Ha%acin$  v.  Jlolmet,  I  P.  Wmt.   770 ;  Pttnirohe  v.  Thorpe,  3 
Swanit.  437 ;  Whitchurch  ▼.  Bevis,  2  Bro.  C.  C.  559,  566. 
(p)  OurUtr  T.  HaUtyj  Amb.  586 ;  Lacon  v.  Merlins,  3  Atk.  4. 
iq)  WilU  T.  Stradling,  3  Ves.  378 ;  M&rpheU  v.  Jones,  I  Swanst.  l8li 
(r)  Brennan  t.  Bolum,  a  Dr.  &  War.  349. 

2L 
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circumstances,  referahle  soldy  and  exdusivdy  to  the  con» 
tract,  there  the  possession  may  take  the  case  out  of 
the  statute.  Especially  will  it  be  held  to  do  so  where 
the  party  let  into  possession  has  expended  money  in 
building  and  repairs  or  other  improvements ;  for  under 
such  circumstances,  if  the  parol  contract  were  to  be 
deemed  a  nullity,  the  expenditure  would  operate  to 
his  prejudice,  and  a  fraud  would  have  been  practised 
upon  him ;  and  besides,  he  would  be  a  trespasser  («). 

(3.)  Themgree-  (3.)  The  mere  want  of  writing  to  evidence  the  con- 
or^nSiy  have  tract  wiU  not  of  course  a£ford  any  ground  for  the 
aW^in^iT^*"  court  entertaining  an  action  for  the  specific  perform- 
conrtof  ance  of  it;  in  other  words,  the  mere  ifact  that  the 

pendentiyof  plaintiff  canuot  even  recover  damages  for  breach  of 
pirt^erform-  ^^®  Contract  (not  being  able  to  prove  it  for  want  of 
»nce.  the  necessary  written  evidence),  this  will  not  of  itself 

entitle  him  to  specific  performance;  and  it  is  only 
where  the  court  has  jurisdiction  in  the  original  subject- 
matter,  viz.,  the  contract,  that  the  want  of  writing  will 
not  deprive  the  court  of  its  jurisdiction  where  there 
has  been  part-performance  (t).  Also,  where  the  pos- 
session taken  is  not  under  the  contract,  but  is  adverse 
to  it,  the  circumstance  that  there  is  no  legal  remedy 
does  not  of  itself  suffice  to  give  the  court  jurisdic- 
tion (u). 

(4.)  Thoacti         (4.)  Payment  of  a  part  or  even  of  the  whole  of  the 

be»pabie5^*P^^^^^®'™^^^y  ^^  ^^^  ^^  ^^^  ^^  part-performauce  so 
being  undone;  as  to  take  a  contract  out  of  the  Statute  of  Frauds  (v) ; 
payment  of  "  for  it  may  be  repaid,  and  then  the  parties  will  be 
ofpurehaae-*  just  as  they  werc  before,  especially  if  repaid  with 
money  is  not    interest"     Another  reason  alleged  for  the  rule  that 

an  act  of  part-  ° 

performance,     

me*i?t'**idU  SiV  W  ^«««'  ^-  ^o^ofi,  I  L.  C.  828 ;  Ayl^ford^s  Que,  2  Str.  783 ; 
the  parties  Mundy  v.  JoUifft,  5  My.  &  Cr.  167  ;  Gregory  v.  MigheU,  18  Ves.  328 ; 
into  the  same    -P^^w  ▼•  Coomb*,  I  De  G.  &  Jo.  34,  46. 

poidtion  aa  (0  ^^7  on  Spec  Performance,  179 ;  Kirk  v.  Brondey  Union,  2  Phil, 

oefore.  940. 

(u)  East  India  Co,  v.  Veeratawmy  Mooddly,  7  Moo.  P.  C.  C.  482. 

(v)  HughcM  ▼.  Morrii,  2  De  Q.  M.  &  G.  349. 
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"  part-payment  does  not  take  the  case  out  of  the  statute  29Car.11.,  c.  3, 
is,  that  the  statute  has  said  {w),  with  respect  to  goods,  ^-J^i  foT^art- 
that  part-payment  shall  operate  as  a  part-performance ;  payment  as  to 
and  the  courts  have  therefore  considered  this  as  ex-  Bafrtmo 
eluding  agreements  for  lands,  because  when  the  Legis-  JS«iwijr*^***^ 
lature  said  it  should  bind  in  the  case  of  goods,  and 
were  silent  as  to  the  case  of  lands,  they  meant  that  it 
should  not  bind  in  the  case  of  lands  "  \x). 

(5.)  Marriage  alone  is  not  a  part-performance  of  a (s)  Marriage 
parol  agreement  in  relation  to  it ;  for  to  hold  this  would  ^Jupirfo^^ 
be  to  overrule  the  Statute  of  Frauds,  which  enacts  that  *"?•»  although 

'  not  uauaily 

every  agreement  m  consideration  of  marriage,  in  order  capable  of 
to  be  binding,  must  be  in  writing  (y).     But  a  parol but"acteof^* ' 
contract  may  be  taken  out  of  tlie  statute  by  acts  of  PJ^'PJ^^^i. 
part-performance  independently  of  the  marriage.    Thus,  en*i7  of  the 
in  Surcombe  v.  Piimiger  (2),  a  father,  previous  to  the  ™p«rt^r*™ 
marriage  of  his  daughter,  told  her  intended  husband  ^°™'^®*- 
that  he  meant  to  give  certain  leasehold  property  to 
them  on  their  maniag&     After  the  marriage  he  gave 
up  possession  of  the  property  to  the  husband^  to  whom  he 
directed  the  tenants  to  pay  the  rents,  and  handed  to  the 
husband   the  title-deeds.     The   huAand   also   expended 
money  upon  the  property.     It  was  held  that  there  had 
been  sufficient  part-performance  of  the  p«u:ol  contract 
to  take  the  case  out  of  the  Statute  of  Frauds.     ''  In 
this  case,**  said  Turner,  LJ.,  "there  is  a  part-perform- 
ance by  the  delivering  up  of  possession  to  the  husband, 
— a  fact  which  has  always  been  held  to  change  the 
situations  and  rights  of  the  parties, — and  there  has 
been  considerable  expenditure  by  him  on  the  property. 
There  is,  therefore,  here  what  was  wanting  in  Lassence 


(w)  Sec.  17. 

{x)  Clinan  ▼.  Cooke,  I  S.  &  L.  41 ;  Seagood  t.  Meale,  Free,  in  Ch. 
560. 

iy)  Warden  ▼.  Jones,  2  De  O.  &  Jo.  76 ;  CkUon  y.  CcUoh,  I  L.  R.  Ch. 
137  ;  L.  R,  2  Ho.  of  LdB.  127. 

(z)  3  De  G.  li.  &  Q.  571 ;  UngUy  v.  UngUy,  L.  R.  4  Ch.  Dir.  73 ;  5 
Ch.  Diy.  887. 


A; 
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V.  Tieimey  (a) — acts  of  part-performance  besides  the 
marriage  "  (6). 

A  pott-nuptial      It  seems  that  if  there  bo  ''a  written  agreement 
m"ntinpir^   after   marriage,  in  pursuance  of  a   parol  agreement 
ante-miptSS     ^f^^®  marriage,  this  takes  the  case  out  of  the  statute  " 
parol  agree-     (c) ;  and  the  reason  is  this,  that  the  object  of  the 
4th  section  of  the  Statute  of  Frauds  was  not  to  alter 
principles  of  law,  but  modes  of  evidence.     Its  object 
was  to  prevent  the  mischief  arising  from  resorting 
to  oral  evidence  to  prove  the  existence  of  the  terms 
of  an  alleged  verbal  agreement  in  certain  specified 
cases,  and,  amongst  the  rest,  an  agreement  made  in 
consideration  of  marriage.     It  is  obvious  that  there 
can   be   no  ground  to  apprehend  any  such  mischief 
where  you  have  a  writing  signed  after  marriage  by  the 
party  to  be  charged,  and  referring  clearly  to  the  terms 
'of  an  ante-nuptial  agreement.    It  is  therefore  suffi- 
cient if  there  be  a  memorandum  clearly  containing 
the  terms  of  the  agreement  before  the  action  or  suit 
arises  (d), 

i 

A  repre»enta-  |\  And  it  may  be  usefully  mentioned  here,  with  regard 
purptme  oTin-  not  Only  to  parol  marriage  contracts,  but  to  other  parol 
o"her"w1iic'h  c^^^^^®^  generally,  that  "  a  representation  made  by 
hu  that  effect,  oue  party,  although  by  parol,  for  the  purpose  of  in- 
forced.  ^^'  fluencing  the  conduct  of  the  other  party,  and  acted  on 
^f-^w"-       by  the  latter,  will  be  sufficient,  although  never  sub- 

mamage  a  *  '  '  o 

third  party  sequcutly  evidenced  by  writing,  to  entitle  him  to  the 
presentation,  assistance  of  the  court  for  the  purpose  of  making  good 
on  the  faith     g^^j^  representation  "  (e) ;  and  it  is  a  leading  principle, 

(a)  I  Mac.  k  O.  551.  (6)  Warden  v.  Jones,  2  De  G.  &  Jo.  84. 

{e)  Turner,  L.J.,  in  Sureombe  v.  Pinniger,  3  Do  0.  M.  &  O.  571 ; 
DundoM  y.  Jhiitnt,  I  Vea.  196 ;  Barkwortk  t.  Young,  26  L.  J.  Ch.  157  ; 
Peach,  on  Marr.  Sett.  81  ;  but  see  Lord  Cran worth's  remarka  in  Wa^^den 
V.  J<me»,  2  De  O.  k.  Jo.  85  ;  also  Trowell  t.  Shenton,  L.  R.  8  Ch.  Div. 
318.    See  also  Dogwood  ▼.  Jermyn,  12  Ch.  Div.  776. 

{d)  Bailey  t.  SweeUng,  30  L.  J.  C.  P.  150 ;  Smith  r.  Eudton,  6  N.  R. 
106. 

<e)  Bamm/ersUy  ▼.  Dt  Bid,  12  01.  &  Fin.  62,  78 ;  and  see  Alderwn  y. 
Maddiion,  5  Exch.  Diy.  293 ;  7  Q-  B.  D.  174. 
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repeatedly  adopted  in  equity,  that  where,  upon  the  of  which  mar- 
marriage  of  two  persons,  a  third  party  makes  a  re-  puSe,  h©  u 
presentation  upon  the  faith  of  which  the  marriage  j^^^^l*^  ™*^® 
takes  place,  he  shall  be  bound  to  make  his  representa- 
tion good  (/) ;  and  an  injunction  has  been  granted  to 
restrain  the  enforcement  of  a  demand,  the  party  seek* 
ing  to  enforce  it  having,  while  a  marriage  treaty  was 
pending,  falsely  represented  to  the  father  of  the  lady 
that  there  was  no  such  demand  existing.  "  If,"  said 
Lord  Thurlow,  "  any  man,  upon  a  treaty  for  any  con- 
tract, will  make  a  false  representation,  by  means  of 
which  he  puts  the  person  bargaining  under  a  mistake 
as  to  the  terms  of  the  bargain,  it  is  a  fraud — it  misleads 
the  parties  contracting  on  the  subject  of  the  contract. 
.  .  .  The  principle  upon  which  all  the  cases  upon  this 
subject  have  been  decided  is,  that  faith  in  such  con- 
tracts is  so  essential  to  the  happiness  both  of  the 
parents  and  of  the  children,  that  whoever  treats  them 
fraudulently  on  such  an  occasion  shall  not  only  not 
gain,  but  shall  even  lose  by  it "  (g).  V 

y    But  of  course,  where  the  representation  is  not  of  an  Repregenta- 
existing  fact,  but  of  a  mere  intention,  or  where  a iutonUo'^or* 
promisor  will  not  bind  himself  by  a  contract,  but  gives  *  ^'n™o*our 
the  other  party  to  understand  that  he  must  rely  upon  not  enforced*, 
his  honour  for  the  fulfilment  of  his  promise,  in  these 
cases,  of  course,  the  court  will  not  enforce  the  per- 
formance of  the  representation  or  promise  (A). 

A  contract  regarding  lands  will  be  taken  out  of  the 


(/)  Bold  V.  ffutchimon,  20  Beav.  256 ;  $  De  G.  M.  &  G.558 ;  Wal- 
ford  V.  Oray,  13  W.  R  335  ;  Affd.  lb.  761 ;  OokUeutt  v.  Tovmaend,  28 
Beav.  445  ;  ProU  v.  Soady,  2  Qiff.  I ;  and  especially  Barkworth  t. 
Young,  26  L.  J.  Oh.  157. 

ig)  Neville  ▼.  WUkifwm,  I  Bro.  C.  C.  543 ;  Mont^fiori  v.  Monttfioriy 
I  Wm.  Bl.  363  ;  and  diBtinguish  CaUm  v.  Caton,  L.  B.  I  Ch.  137 ;  L. 
R.  2  Ha  of  Ldt.  127. 

{h)  Mauntdl  ▼.  Whitey  i  Jo.  &  L.  539 ;  4  H.  L.  Cas.  1039 ;  Jorden 
V,  Afaneyj  15  Beav.  372  ;  2  De  G.  M.  &  G.  318 ;  5  Hv.  of  Lds.  Oai. 
185. 
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(rf.)  Where 
agreement 
conoeminc; 
litnd  is  not 
put  into  writ- 
ing by  fraud 
of  one  of  the 
parties. 


operation  of  the  statute,  where  the  agreement  is  in« 
tended  to  be  put  into  writing  according  to  the  statute, 
but  that  is  prevented  from  being  done  by  the  fraud  of 
one  of  the  parties.  In  such  a  case  courts  of  equity 
have  said  that  the  agreement  shall  be  specifically  exe- 
cuted, for  otherwise  the  statute,  designed  to  suppress 
fraud,  would  be  the  greatest  protection  to  fraud ;  e.g,^ 
if  a  man  should  treat  for  a  loan  of  money  on  mortgage, 
and  the  conveyance  was  to  be  by  an  absolute  deed  of 
the  mortgagor  and  a  defeasance  by  the  mortgagee,  and, 
after  the  absolute  deed  is  executed,  the  mortgagee 
fraudulently  refuses  to  execute  the  defeasance,  equity 
will  decree  a  specific  performance  {i). 


Groundi  of 
defence  to  a 
9uUfortpe- 
cijle  perform- 


(x.)  Misrepre- 
aentation  oy 
plaintiff 
naving  re- 
ference to  the 
contract. 


^  It  is  now  proposed  to  consider  the  principal  defences 
that  may  be  set  up  to  a  suit  for  specific  performance, 
premising  that  the  Statute  of  Frauds,  the  application 
of  which  has  been  already  expounded,  is  one  of  the 
principal  and  most  frequent  of  these  defences. 

A  misrepresentation  having  relation  to  the  contract, 
made  by  one  of  the  parties  to  the  other,  is  a  ground  for 
refusing  the  interference  of  the  court  at  the  instance 
of  the  party  who  has  made  the  misrepresentation,  and 
may,  in  certain  cases,  be  a  ground  for  its  active  inter- 
ference in  setting  aside  the  contract,  at  the  instance  of 
the  party  deceived  (j). 


(a.)  Mistake 
rendering 
specific  per- 
formance a 
hardship. 


Mistake  is  also  a  ground  of  defence ;  for  the  court 
not  only  requires  that  there  must  be  an  agreement 
binding  at  law,  but  that  the  contract  must  be  more 
than  merely  legal,  must  not  be  hard  or  unconscionable ; 
must  be  free  from  fraud,  from  surprise,  and  from  mis- 


(»)  Maxwdl  7.  MontacuUj  Prec.  Ch.  526 ;  Joynet  ▼.  Statham,  3  Atk. 
389 ;  Lincoln  ▼.  Wright^  4  De  G.  &  Jo.  16. 

(>)  Edvfard*  v.  M'Leay,  Coop.  308 ;  Baehcomh  ▼.  Beekwitk,  L.  S.  8 
Eq.  100  ;  Talbot  y,  Hamilton,  4  Or.  200;  Fry  on  Spec.  Perl  191  ;  and 
see  Henty  v.  Sehrdder,  12  Ch.  Div.  666;  Kinnaird  v.  Smithy  W.  N., 
1881,  p.  82. 
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take ;  for  where  there  is  a  mistake,  there  is  not  that 
consent  which  is  essential  to  a  contract  in  equity : 
rum  videntwr  qui  errant  conseTiHre  (k).     Also,  it  is  a  Parol  oTideoce 
settled  rule  of  the  court  to  admit  parol  evidence,  not  ^^"^  n^. 
merely  for  the  purpose  of  proving  a  mistake  by  way  ^thitandiug 
of  defence  to  a  suit  for  specific  performance,  but  for 
thepurpose  of  correcting  the  mistake.    This  admission 
of  such  evidence  is  not  a  breach  of  the  Statute  of 
Frauds;  because  it  should   be  remembered  that  the 
statute  says,  ^'Ko  person  shall  be  charged  with  the 
execution  of  an  agreement  who  has  not,  either  by  him- 
self or  his  agent,  signed  a  written  agreement;"  but 
the  statute  does  not  say  that  if  a  written  agreement  is  The  statute 
signed,  the  same  exception  shall  not  hold  to  it  that  written  a«ree^ 
did  before  the  statute.     Now,  before  the  statute,  if  a  SS,^  but  that 
bill  had  been  brought  for  specific  performance,  and  it  an  unwritten 
had  appeared  that  the  agreement  had  been  prepared  ihaU  no°bind. 
contrary  to  the  intent  of  the  defendant,  he  might  have 
said,  '''That  is  not  the  agreement  meant  to  have  been 
signed."     Such  a  case  is  left  as  it  was  before  the 
statute :  the  statute  does  not  say  that  a  written  agree- 
ment shall  bind,  but  that  an  unwritten  agreement  shall 
not  bind  {I). 

It  follows  from  what  has  been  stated,  that  where  (3.)  Brror  of 
the  defendant  has  been  led  into  any  error  or  mistake,  tho««h*attri- 
the  plaintiff  cannot  enforce  the  contract.     Thus,  ii^  defendant's 
one  case  (m),  a  professional  man  was  relieved  at  his  own  own  negU- 
suit  from  an  error  in  a  deed  of  his  own  drawing.     On  ^^^^' 
the  same  principle,  in  Malins  v.  Freeman  (n),  where  an 
estate  was  purchased  at  an  auction  under  a  mistake  as 
to  the  lot  put  up  for  sale,  and  the  mistake  arose  wholly 
through  the  carelessness  of  the  defendant,  it  was  held 

{k)  Fry  on  Spea  Perl  213 ;  and  see  Janu  Y.  Clifford,  L.  R.  3  Ch. 
Div.  779- 

(I)  iUinan  y.  Cooke,  i  Sch.  k  Lef .  39. 

(m)  Bail  ▼.  Storit,  i  S.  &  S.  21a 

(n)  2  Keen,  25,  34 ;  and  distinguish  Jtfferyg  t.  Fain,  L.  R.  4  Cb. 
DiT.  448 ;  TampLin  v.  Jama,  15  Cb.  Div.  215. 


536 


THE  CONCURRENT  JURISDICTION. 


that  specific  performance  would  not  be  enforced.  The 
Master  of  the  Bolls  said:  ''The  defendant  submits 
that  he  entered  into  it  by  error  and  in  mistake,  and 
that  he  ought  not  to  be  compelled  specifically  to  per^ 
form  it  Certainly,  if  the  defendant  did  fall  into  any 
mistake,  it  cannot  be  ascribed  to  the  conduct  of  the 
plaintiff.  The  plaintiff  and  his  agents  in  no  respect 
contributed  to  it^  and  if  the  defendant,  by  his  careless* 
ness,  has  caused  any  injury  or  loss  to  the  plaintiff,  he 
is  accountable  for  it."  And  the  following  remarks  of 
the  same  learned  judge  are  peculiarly  valuable,  as 
illustrating  the  distinction  between  the  legal  right  to 
damages,  and  the  equitable  favour  in  the  nature  of, 
but  not  amounting  absolutely  to,  a  right  to  specific 
performance : — 


Damaget  and 
specific  per- 
formance, — 
diitinguished. 


Coniraot  not 
enforced 
where  de- 
fendant did 
not  intend  to 
purchase  or 
totelL 


**  But  the  defendant  may  be  answerable  for  damages 
at  law  without  being  liable  to  a  specific  performance 
in  this  court.  In  cases  of  specific  performance,  the 
court  exercises  a  discretion,  and  knowing  that  a  party 
may  have  such  compensation  as  a  jury  will  award  him 
in  the  shape  of  damages  for  the  breach  of  contract,  will 
not,  in  all  cases,  decree  a  specific  performance ;  as  in 
cases  of  intoxication,  although  the  party  may  not  have 
been  drawn  into  drink  by  the  plaintiff,  yet,  if  the 
agreement  was  made  in  a  state  of  intoxication,  the 
court  will  not  decree  a  specific  performance.  And  the 
question  here  is  not,  as  it  has  been  put,  whether  the 
alleged  mistake,  if  true,  is  one  in  respect  of  which  the 
court  will  relieve,  for  the  court  is  not  here  called  upon 
to  relieve  the  defendant  from  his  legal  liability,  but 
whether,  if  the  mistake  be  proved,  the  court  will  enforce 
a  specific  performance,  or  leave  the  defendant  to  his 
legal  liability.  And  I  think  that  if  such  a  mistake 
as  is  here  alleged  to  have  happened  be  made  out,  a 
specific  performance  ought  not  to  be  decreed.  ...  I 
am  of  opinion  that  the  defendant  never  did  intend  to 
bid  for  this  estate.    He  was  hurried  and  inconsiderate. 
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and  when  his  error  was  pointed  out  to  him,  he  was  not 
so  prompt  as  he  ought  to  have  been  in  declaring  it. 
It  is  probable  that,  by  his  conduct,  he  occasioned  some 
loss  to  the  plaintiff;  for  that  he  is  answesable,  if  the 
contract  was  valid,  and  will  be  left  so,  notwithstanding 
the  decision  to  be  now  mad&  But  I  think  that  he 
never  meant  to  enter  into  this  contract,  and  that  it 
would  not  be  equitable  to  compel  him  to  perform  it, 
whatever  may  be  the  responsibility  to  which  he  is  left 
liable  at  law  "  (0).  The  defence  of  a  want  of  asaensus 
ad  idem  between  the  parties  would,  it  may  be  here 
observed,  be  a  defence  not  only  to  any  decree  for 
specific  performance  (p ),  but  also  to  any  legal  claim 
for  damages, — scU.  because  without  such  an  assent 
there  is  no  contract  at  alL  * 

We  may  here  proceed  to  consider  the  effect  of  a  EfFeet  of 
mistake  or  parol  variation,  set  up  by  the  defendant  ™p^f*  ^^'^^^ 
as  a  ground  for  refusing  the  specific  performance  of  a  ▼•f i»tion  is 
written  agreement  alleged  by  the  plaintiff  (j).  defence. 

(a.)  Where  the  parol  variation  set  up  by  the  de-  (a.)  where 
fendant  shows  that,  after  the  parties  to  the  contract  in*hrreduc^'* 
had  mutually  agreed  with  each  other,  an  error  occurred  ^^^ent  into 
/,  in  the  reditction  of  the  agreement  into  writing,  and  it  writing,  ipeoi- 
appears  that  the  written  agreement,  varied  according  anM^d^«ed 
to  the  defendant's  contention,  represents  the  true  con-  7i^at^"iet 
tract  between  the  parties,  the  court  will,  it  seems,  where  JP  Jy  **»•  de- 
there  has  been  no  fraud,  enforce  specific  performance 
of  the  contract  so  varied.     Thus,  where  a  bill  was 
brought  for  the  specific  performance  of  an  agreement 
to  grant  a  lease  at  a  rent  of  jQg  per  annum,  and  the 
defendant  insisted  that  it  ought  to  have  been  a  term  of 
the  agreement  that  the  plaintiff  should  pay  all  taxes, 

(0)  Mafuer  ▼.  Back,  6  Hare,  443 ;  Alvardey  ▼.  Kiwnairdy  2  Mac.  & 
G.  7  ;  BaxenddU  ▼.  Seale,  19  Beav.  601 ;  Wood  v.  Searth,  2  K.  &  J.  33. 

ijp)  Marthall  v.  Berridge,  19  Ch.  Dir.  233 ;  May  v.  Thomson,  20  Cli. 
Div.  705. 

(q)  See  generally  Fry  on  Spec.  Perf.  216-236. 
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Lord   Hardwicke   granted   specific   performance,  and 

directed  that  the  terms  of  the  verbal  agreement  should 

be  carried  out  by  the  covenants  to  be  inserted  in  the 

Plaintiff  can-    leasc  (r).     On  the  other  hand,  although  a  defendant, 

e^c?fii*^r-     resisting    specific    performance,   may   go   into   parol 

'°™wiiaion  ®^^^®^^®  *^  ^^^^  ^^*^>  ^y  fraud,  accident,  or  mistake, 

of  written       the  written  agreement  does  not  express  the  real  terms, 

agreemen .      ^  plaintiff  cannot  do  so  for  the  purpose  of  obtaining 

specific  performance  with  a  variance,  excepting  only 

in  the  following  class  of  cases,  namely : — 

Exception—  Where  a  plaintiff  alleges  a  parol  variation  in  favour 
DM^orTariation  Of  the  dcfencUiTU^  and  offers  to  perform  the  affleement 
^the'd^f^'  vith  the  variation,  the  court  will  enforce  specific  per- 
dant.  '  formance,  though  the  defendent  should  plead  the 
statute.  Thus,  where  the  defendant  agreed  in  writing  to 
grant  the  plaintiff  a  lease  at  a  specified  rent  and  for  a 
specified  term,  and  the  plaintiff  filed  a  bill  for  specific 
performance,  stating  the  above  agreement,  and  that  it 
was  further  agreed  that  he,  the  plaintiff,  should  pay  a 
premium  of  ;^200,  which,  by  his  claim,  he  offered  to 
do ;  the  defendant,  acknowledging  that  the  terms  were 
such  as  the  plaintiff  represented  them,  insisted  that, 
as  the  written  agreement  did  not  provide  for  those 
terms,  the  statute  was  a  good  defence.  It  was  held, 
however,  that  this  additional  term  did  not  render  the 
statute  a  good  defence,  and  Knight  Bruce,  L. J.,  said : 
"Our  opinion  is,  that  when  persons  sign  a  written 
agreement  upon  a  subject  obnoxious,  or  not  obnoxious, 
to  the  statute  that  has  been  so  particularly  referred 
to  (s),  and  there  has  been  no  circumvention,  no  fraud, 
nor  (in  the  sense  in  which  the  term  *  mistake '  must 
be  considered  as  used  for  the  purpose)  mistake,  the 
written  agreement  binds  at  law  and  in  equity,  accord- 
ing to  its  terms,  although  verbally  a  provision  was 
agreed  to  which  has  not  been  inserted  in  the  docu- 


(r)  Joyna  v.  SUUKani,  3  Atk.  388.  {»)  29  Car.  IL,  c.  3. 
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ment ;  subject  to  this,  that  either  of  the  parties  sued  The  defendant 
in  equity  upon  it  may  perhaps  be  entitled,  in  general,  "urtto  be* 
to  ask  the  court  to  be  neutral,  unless  the  plaintifiF  will  Ju'**^*^®"* 
consent  to  the  performance  of  the  omitted  term  "  (t),  viu  perform 
In  such  cases  as  these,  the  court  interferes  for  the  pur-  term.""***     : 
pose  of  reforming  the  contract,  and  not  rescinding  it. 
"  No  doubt,"  says  Lord  Hardwicke  (w),  "  but  this  court 
has  jurisdiction  to  relieve  in  respect  of  a  plain  mistake 
in  contracts  in  writing,  as  well  as  against  frauds  in 
contracts ;  so  that,  if  reduced  into  writing  contrary  to 
intent  of  the  parties,  on  proper  proof,  that  would  be 
rectified." 

The  case  of  Tovmskend  v.  Stangroam  (v)  affords  a  Towmhend  v. 
strong  illustration  of  the  above-mentioned  distinction  ^t^^^^l^^e 
between  the  rights  of  a  plaintiff  and  of  a  defendant  Jj^^J.p^*"^- 
setting  up  a  parol  variation  to  a  written  contract  and  defendant 
There  a  lessor  filed  a  bill  for  the  specific  performance  S^erform^*^' 
of  a  written  agreement  for  a  lease,  with  a  variation  as  *^^" 
to  the  quantity  of  land  to  be  included  in  the  lease, 
supported  by  parol  evidence.     The  lessee  filed  a  cross- 
bill for  specific  performance  of  the  written  agreement 
without  the  parol  variation.     Lord  Eldon  dismissed 
both  bills ;  the  first,  because  the  parol  evidence  was  not 
admissible  on  behalf  of  the  lessor  seeking  specific  per- 
formance ;  the  second,  because  it  was  admissible  when 
adduced  by  such  lessor,  as  defenda7it,  for  the  purpose  of 
showing  that  by  mistake  or  surprise  the  written  agree- 
ment did  not  contain  the  terms  intended  to  be  intro- 
duced into  it  (w). 

But  where  the  mistake  or  parol  variation  set  up  by  Secus,  where 
the  defendant  does  not  show  a  mere  mistake  in  the  Jt^^g^^ 
reduction  of  the  contract  into  writing,  but  that  one  **"**■  ^ . 

o'  agreemeot. 

(0  Martin  r.  Pperoft,  2  De  Q.  IL  &  O.  785 ;  Parker  r.  TVuve//,  2 
De  O.  &  Jo.  559. 
(11)  BenkU  v.  Jioy.  Ex.  Aaoe,  Co,,  I  Vea.  Sr.  317. 
(»)  6  Vea.  328  ;  Smith  v.  Wheatcroft,  9  Ch.  Div.  223. 
(w)  Woollam  ?.  Iftam,  2  L.  C.  468. 
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^  J  party   understood    onft    thing.    aj\(\    fjljifi    nt.TiPr   ft]]nhlipr, 

there  is  no  contract  at  all  in  such  a  case,  for  want  of 
the  assensus  ad  idem,  and  the  plaintiffs  bill  is  conse- 
quently dismissed  (x).  Also,  when  the  written  con- 
tract is  ambiguous  in  itself,  the  plaintiff  cannot  as  a 
matter  of  right  obtain  specific  performance  of  it,  con- 
strued in  the  way  that  he  has  construed  it,  if  the  de- 
fendant has  construed  it  in  a  different  way  (y). 


(6.)  Where  the      (J.)  Where  the  parol  variation,  which  the  plaintiff 
^^is^aohse-    or  defendant  seeks  to  set  up,  is  a  subsequent  agreement 
coutwok*A   ^P  ysLTol  between  the  parties  to  a  written  agreement, 
/  *  the  case  in  nowise  comes  within  the  doctrine  of  mis- 
take, and  the  parol  variation  is  inadmissible  under  the 
Statute  of  Frauds,  except  in  cases  where  the  refusal 
to  perform  it  might  amount  to  fraud  (z) ;  or  unless 
there  have  been  such  acts  of  part*performance  as  would 
justify  a  decree  in  the  case  of  an  original  substantive 
agreement  (a). 

(4.)  AiiBde-  Another  common  ground  of  defence  to  an  action  for 

adding  as  it  specific  performance  is,  that,  by  a  misdescription  of  the 
or'n^**"*'*^   property,  the  defendant  has  purchased  what  he  never 

intended  to  purchase.     Under  this  defence,  two  classes 

of  cases  arise : — 

1.  Cases  where  the  misdescription  is  of  a  substan- 
tial character,  and  will  not,  in  justice,  admit  of  com- 
pensation; and 

2.  Cases  where  the  misdescription  is  of  such  a  char- 
acter as  fairly  to  admit  of  compensation. 

In  cases  of  substantial  misdescription. — The  prin- 

(«)  Legal  v.  MUUr,  2  Ves.  Sr.  209 ;  Marshall  v.  Berridge,  19  Ch. 
Div.  233.  (y)  ManhaU  v.  Berridge,  supra, 

[z)  See  observations  of  Sir  W.  Grant  in  Price  v.  Dyer,  17  Vea.  36^ 
(o)  Legal  v.  Miller,  2  Vea  Sr.  299  ;  Van  v.  Corpe,  3  My.  &  K.  269, 

277. 
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ciple  governing  this  class  of  cases  is  thus  summed  up  where  the 
by  Lord  Eldon  (6) : — '*  The  court  is,  from  time  to  time,  JTif of^T^' 
approaching  nearer  to  the  doctrine  that  a  purchaser  "^^^^^^jt 
shall  have  that  which  he  contracted  for,  or  not  be  Ib  a  good  de- 
compelled  to  take  at  all  that  which  he  did  not  mean  ®^^' 
to  have/' 

The  question  whether  a  misdescription  is  a  sub-  whether  mU. 
stantial  one  or  not,  is  one  concerning  which  no  general  i^^ant^^/ii 
rule  can  be  laid  down.     Each  case  will  be  decided  on  e^denoe.^^ 
its  own  particular  facts. 

(A.)  Cases  where  vendor  seeks  specific  performance.  (A.)  Purohwer 
Where  property  sold  as  copyhold  turned  out  to  be  to  tide™—  ^ 
partly  freehold,  it  was  held  that  the  vendor  could  not  j^gteftd*©?^^*^ 
compel  specific  performance,  notwithstanding  a  spe-  copyhold. 
cial  condition  providing  that  errors  in  the  description 
should  not  invalidate  the  sale.    It  was  insisted  for  the 
vendor  that  freehold  was  better  than  copyhold,  but  the 
Master  of  the  Bolls  said :  ^'  It  is  impossible  to  enter 
into  a  consideration  of  the  different  motives  which 
may  induce  a  person  to  prefer  property  of  one  tenure 
to  another.     The  motives  wnd  faiuAei  of  marM/nd  art 
infinite,  and  it  is  unnecessary  for  a  man  who  has  con- 
tracted to  purchase  one  thing  to  explain  why  he  refuses 
to  accept  another"  (c). 

So  a  purchaser  is  not  compelled  to  take  an  under-  (6.)  Under- 
lease instead  of  an  original  lease  (d).    So  again,  where  ororigiaai 
a  wharf  and  jetty  were  contracted  to  be  sold,  and  it  ^®**®* 
turned  out  that  the  jetty  was  liable  to  be  removed  by 
the  Corporation  of  London,  specific  performance  was 


(6)  KnatchbuU  v.  Chrueber,  $  Mar.  146;  and  see  Jaqua  v.  MUlar, 
L.  R.  6  Ch.  DiT.  153. 

(c)  AyUt  ▼.  CoXf  16  Beav.  23 ;  Drewe  r.  Corp,  9  Ves.  368 ;  Wright 
y.  Howard,  i  S.  &  S.  190 ;  Hart  v.  Swaint^  L  R.  7  Ch.  Dir.  42;  aad 
aee  Arnold  v.  Arnold,  14  Cb.  Div.  270. 

(<£}  MadeUy  v.  Booth,  2  De  G.  &  Sm.  71S. 
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refused  (e).  In  the  case  of  the  sale  of  a  residence  and 
four  acres  of  land,  it  having  turned  out  that  there  was 
no  title  to  a  slip  of  ground  of  about  a  quarter  of  an 
acre  between  the  house  and  the  highroad,  the  Master 
of  the  Bolls  said:  '* Under  ordinary  circumstances, 
this  would  be  a  case  for  compensation ;  but  here  is  a 
house,  with  a  long  strip  of  land  between  it  and  the 
road,  to  which  there  is  no  title,  so  that  the  people  in 
passing  c^n  look  in  at  the  window.  This  is  not  a  case 
for  compensation  "  (/). 

Where  the  Where,  however,  in  the  eye  of  the  court  the  difference 

siSt^'^nd  »    ^®  ^^^  material,  and  is  such  that  it  is  a  proper  subject 
proper  rob-      for  compensation,  the  court  will  enforce  the  contract 
pensatioD,  it    at  the  suit  of  the  vendor,  compellmg  him  to  make 
Ton^Mih      compensation  to  the  purchaser.     For  example,  where 
^'wJiM?*'^"'  there  was  an  objection  to  the  title  of  six  acres  out 
acreage  is  de-   of  a  laigc  estate,  and  these  did  not  appear  material  to 
the  enjoyment  of  the  rest  (^),  specific  performance  was 
nevertheless  decreed.     So  again,  where  fourteen  acres 
were  sold  as  water-meadow,  and  twelve  only  answered 
that  description,  it  was  held  a  fit  subject  for  compen- 
sation (h).     Andy  fuda  bene^  that  after  conveyance  of     t 
H^  the  estate,  there  can  be  no  claim  made  for  compensa-'  1 
tion,  semble  (t). 

Noeompenia-       The  principle  of  granting  compensation  in  lieu  of 
there^iu  been  rescinding  the  contract^  in  case  of  any  error  or  mis- 
fraud,  statement^  will  never  be  applied  where  there  has  been 
fraud  or  misrepresentation  (/).     It  is  also  a  necessary 

(e)  Peen  v.  Lambert,  S  Beay.  546 ;  and  distinguish  CamierwU 
BuUdiiiff  Society  v.  Hollowly^  13  Ch.  Div.  754. 

(/)  Perkins  v.  EdCy  16  Beav.  193 ;  KnatchbuU  v.  Grueher,  3  Mer.  124. 

Ig)  M* Queen  ▼.  Fargvhar,  1 1  Ves.  467 ;  Shackleton  ▼.  Suteliffe,  I  De 
O.  &  Sm.  609. 

(A)  ScoU  V.  Hansw,  I  B.  &  My.  128. 

(t)  Manton  y.  Thacker^  7  Ch.  Div.  620  ;  BetUy  y.  BetHey,  9  Ch.  Diy. 
103 ;  Allen  r.  RichardMon,  13  Ch.  Diy.  524 ;  but  see  In  re  Turner  and 
SkeUon,  13  Ch.  Diy.  130. 

( I*)  Clermonl  y.  Tatburgh,  I  J.  A  W.  120 ;  Price  y.  Macaulayy  2  De 
Q.  M.  k  0.  339,  344  ;  but  see  PoweU  y.  EUtoU^  L.  R.  10  Ch.  App.  424. 
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principle  that  where  there  are  no  data  from  which  the  Nor  where  the 
amount  of  compensation  can  be  ascertained,  the  court  ^S2ot°be*Mti. 
cannot  enforce  the  contract  with  compensation.     But  ™**«d« 
this  objection  is  one  which  the  courts  axe  unwilling  to 
entertain  (k). 

(B.)  Where  purchaser  seeks  specific  performance,      (b.)  Pnrchawr 
The  law  is  thus  laid  down  by  Sir  William  Grant  ^dS^per- 
in  HUl  V.  Buddy  {[) :— "  Where  a  misrepresentation  is  ^™IS?iJe"**^ 
made  as  to  the  quantity,  though  innocently,  I  appre-  ■wnetime 
hend  the  right  of  the  purchaser  to  be,  to  have  what  abatement, 
the  vendor  can  give,  with  an  abatement  out  of  the 
purchase-money  for  so  much  as  the  quantity  falls  short 
of  the  representation"*     "  If,"  observes  Lord  Eldon,  "  a 
man,  having  partial  interests  in  an  estate,  chooses  to 
enter  into  a  contract  representing  it,  and  agreeing  to 
sell  the  estate  as  his  own,  it  is  not  competent  to  him 
afterwards  to  say,  though  he  has  valuable  interests,  he 
has  not  the  entirety,  and  therefore  the  purchaser  shall 
not  have  the  benefit  of  his  contract     For  the  purpose 
of  this  jurisdiction,  the  person  contracting  under  these 
circumstances  is  bound  by  the  assertion  in  his  contract,  vendor  must 
and  if  the  vendee  chooses  to  take  as  much  as  he  can  JjJ^  hVhas 
have,  he  has  a  right  to  that,  and  to  an  abatement,  and  if  purchaser 
the  court  will  not  hear  the  objection  of  the  vendor, 
that  the  purchaser  cannot  have  the  whole"  (m). 

Courts  of  equity  will  not,  however,  at  the  suit  of  a  Partial  per- 
purchaser,  compel  a  partial  performance  of  a  contract  ^mpSie/^* 
which  is  unreasonable  or  prejudicial  to  third  parties  ^^•^,  '^°'®*' 

_   .       _  f  .  "^  _  ,       ,    «   .  sonableor 

interested  m  the  property  (n),  nor  where  the  deficiency  prejudicial 

to  third 
parties. 

[k)  JtafMden  y.  Birtt,  4  Jur.  N.S.  200 ;  Brooke  v.  JRounthvaiU,  5 
Hare,  298  ;  Powell  v.  MlioU,  iuptu, 

(I)  17  Ves.  401 ;  fforrocky.  Rigby,  9  Ch.  Div.  180 ;  but  see  Durham 
V.  Legardy  34  L.  J.  Ch.  589. 

(to)  MorOock  v.  Bullery  10  Ves.  315  ;  WiUon  v.  WiUianu,  3  Jur.  N.S. 
8io;  Seaman  v.  Fotrdrey,  16  Ves,  390;  Painter  v.  Netoby,  11  Hare, 
26 ;  Barker  v.  Cox,  L.  B.  4  Ch.  Dir.  464;  M*Kenae  v.  Hetketh,  L.  K. 
7  Ch.  Div.  675. 

(n)  Thomoi  v.  Derinff,  I  Keen,  729 ;  Beestan  v.  StuUey,  6  W.  R.  206. 
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as  to  the  extent  or  duration  of  an  interest  contracted 
to  be  sold  does  not  admit  of  compensation  (o). 

(5.)  Lapse  of         The  objection  that  a  plaintiff  has  not  performed  his 
*^™*'  part  of  the  contract  at  the  time  specified,  may  furnish 

grounds  of  defence  to  suits  for  specific  performance. 
At  law.  time    At  law,  the  plaintiff  must  (prior  to  the  Judicature 
MMmce  of\he  Acts)  have  shown  that  all  those  things  which  are  on 
oDntract.         j^jg  ^^^  ^q  ]^  performed  have  been  performed  within 
a  reasonable  time,  or,  where  time  is  specified  by  the 
contract,  within  the  time  so  specified.     At  law,  time 
Equity  is        used  to  be  always  of  the  essence  of  the  contract  (p) ; 
^e  nature  of   hut  in  equity,  the  question  of  time  was  differently  re- 
tbne*****'***   garded;  for  a  court  of  equity  discriminated  between 
those  terms  of  a  contract  which  were  formal,  and  a 
breach  of  which  it  would  be  inequitable  in  either  party 
to  insist  on  as  a  bar  to  the  other's  rights,  and  those 
which  were  of  the  substance  and  essence  of  the  agree- 
ment (q) ;  and  applying  to  contracts  those  principles 
which  had  governed  its  interference  in  relation  to 
mortgages  (r),  it  held  time  to  be  primd  fade  non- 
essential, and  accordingly  granted  specific  performance 
in  general  of  agreements  aft^r  the  time  for  their  per- 
formance had  been  suffered  to  pass,  by  the  party 
asking  for  the  intervention  of  the  court,  if  the  other 
party  had   not   shown    a   determination  to  proceed. 
When  lapse  of  There  Were,  however,  certain  cases  where  lapse  of  time 
inequity.        ^^  ^  ^^^  to  relief  cveu  in  equity.     Thus — 

(a.)  Where  (d.)  Thosc  cascs  wherc  time  was  originally  of  the 

ori^nSyof     ©ssencc  of  the  contract;  and  this  whether  made  so 
the  essence  of  by  the  cxpress  agreement  of  the  parties  (a),  or  from 

(0)  Balmanno  v.  LumUy,  I  V.  ft  B.  225 ;  JUdgway  v.  Ordyt  1  Hac. 
ft  Q.  109. 

( p)  &U>wdl  V.  Hohifuon,  3  Bing.  N.  C.  928. 

Iq)  Parkin  v.  Thorold,  16  Bear.  59. 

(r)  Per  Loid  Eldon  in  StUm  t.  Slad^,  7  Tea.  273. 

(«)  Evdion  t.  Bartram,  3  Had.  440 ;  Haneyman  t.  Marryat,  21  Bear. 
14,24. 
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the  nature  of  the  subject-matter  with  which  the 
parties  were  dealing,  as  in  the  case  of  reversionary 
interests  (t), 

(b.)  Those  cases  where,  though  time  was  not  origin-  (6.)  where 

ti        i«   xi  #•   .1  1^       ^     •a  c.     -  time  wag  made 

ally  of  the  essence  of  the  contract,  it  was  engrafted  of  the  essence 
upon  it  by  subsequent  notice  (u), — such  notice  being  treot^y  sub- 

reasonable  (v),  sequent  no- 

^  '  tioo. 

(c)  Cases  where  the  delay  had  been  so  great  as  to  {c.)  where 
constitute  laches,  disentitling  the  party  to  the  aid  of  wSJ^o^^de^ 
the  court,  and  evidencing  an  abandonment  of  the  con-  ^l  ^®^®»  ^^  ^ 

.  .      1         -  1.  .      ,     .  abaodonment. 

tract,  irrespectively  of  any  pecuuar  stipulations  as  to 
time  {w) ;  but  in  none  of  the  cases  has  a  delay  under 
twelve  months  been  held,  when  unaccompanied  by  other 
circumstances,  to  amount  to  evidence  of  abandonment. 

And  now  the  rules  of  equity  as  to  whether  time  is  Law  and 
or  not  of  the  essence  of  the  contract  prevail  at  law  ^reef  "°^ 
also  (x). 

It  has  already  been   poiated  out  that  courts  of  (6.)  The  plain- 
equity  will  never  countenance  fraud,  and  that  where  « ciww  "^' 
there  is  reason  to  believe  that  a  contract  is  tainted  with  ^^^*" 
fraud,  the  court  will  refuse  relief  unless  the  party  seek- 
ing its  aid  comes  *with  clean  hands,  and  has  a  conscien- 
tious title  to  relief  (y).     If,  therefore,  there  has  been 
actual  misrepresentation  (z),  or  fraudulent  suppression 


(0  Bipwdl  V.  Knight,  I  Y.  &  C.  Exch.  Ca.  416;  Wiihy  v.  CoUle,  T. 
ft  R.  78;  Walker  ▼.  Jtgvt^  I  Hare,  341. 

(«)  Taylor  v.  jBrown,  2  Beav.  iSo;  £entiynT.  Lamh,  9  Beav.  502  ; 
Macbrydt  v.  Wetka,  22  Beav.  533. 

(v)  Crawford  Y.  Toogood,  13  Ch.  Div.  153;  Qreen  v.  Sevifi,  13  Ch. 
Div.  589. 

(to)  Moort  V.  BlaJse^  2  BaU.  ft  B.  62 ;  MUwardt  v.  ThanH,  5  Ves. 
720  n ;  £ada  v.  WilUavu,  4  De  0.  M.  ft  G.  691  ;  MUU  v.  Haywood,  L. 
R.  6  Ch.  Div.  196. 

(x)  Judicature  Act,  1873,  s.  25,  sub^aeo.  7  ;  Noble  ▼.  Edroarde,  5  Ch. 
Div.  378. 

(y)  HameU  v.  Tidding,  2  S.  ft  L.  554 ;  JUynell  v.  Spyre,  1  De  G. 
tt.  ft  G.  660 ;  Poet  Y.  Mar$h,  16  Ch.  Div.  395. 

(x)  Brooke  t.  Bounthwaite,  5  Hare,  29S ;  Higgint  t.  Samele,  2  J.  ft 
H.  460 ;  Farebrother  t.  Oibeon,  i  De  G.  ft  Jo.  602. 
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of  the  truth  (a),  equity  will  refuse  to  enforce  specific 
performance ;  and  the  defrauded  person  may  even  re- 
scind the  contract  (2»). 


(7.)  Great  Although,  as  a  general  rule  of  equity,  inadequacy 

the tonTract.  ^^  Consideration,  except  in  cases  of  sales  of  reversion- 
ary interests  (c),  and  except  where  fraud  or  imposition 
is  presumed,  is  not  a  ground  for  refusing  specific  per- 
formance (d) ;  still,  as  the  aid  by  equity  in  such  cases 
is  discretionary,  a  contract  which  would  work  a  great 
hardship  will  not  be  enforced,  but  the  plaintiff  will  be 
left  to  his  remedy  at  law  («). 

(8.)  The oon/\  So  again,  as  we  have  already  seen,  specific  perform- 
the'doiog  o?*  *^^®  ^^  ^^  agreement  to  perform  an  unlawful  act  (/),  or 
an  unlawful  which  would  iuvolvc  the  breach  of  any  prior  contract 
of  truit.  (ff),  or  a  breach  of  trust,  will  not  be  enforced  (A)."N(^ 


(9.)  The  coH- 
travt  ia  not 
eatabliahed. 


Also,  if  the  alleged  contract  is  no  contract,  that  is^ 
if  it  is  not  a  complete  contract  as  such,  but  is  incom- 
plete as  a  contract  simply,  whether  because  of  some 
condition  precedent  not  having  been  performed  or  from 
any  other  cause  whatever,  the  court  will  not  enforce 
specific  performance  of  it^  because  that  would  first  be 
to  make  the  contract  (i).  But  a  mere  uncertainty  in 
the  amount  of  the  land  agreed  to  be  sold,  if  that  un- 


(a)  Drytdale  v.  Mace,  5  De  G.  M.  ft  O.  103 ;  Shirley  v.  Stratum,  i 
Bro.  C.  C.  440. 

(6)  Jn  re  Bannitter,  W.  N.  1879,  p.  64. 

(c)  Playford  v.  Plaj/ford,  4  Hare,  546 ;  aod  lee  iuprOj  p.  472. 

id)  SuUivan  v.  Jacob,  i  Moll.  477. 

■  \e)  Wedgwood  v.  AdanUy  6  Bear.  600,  8  Bear.  103  ;  Watson  ▼.  Mat' 
MUm,  4  De  O.  K.  ft  O.  230,  239  ;  TikktUy  ▼.  Clarkton,  30  Beav.  419 ; 
Peacock  v.  Penton^  1 1  Beav.  355. 

(/)  Howe  v.  Ifunt,  31  Beav.  420  ;  ffameU  ▼.  Yielding,  2  Sch.  ft  Lef. 

554- 

(g)  WUmoU  v.  Barber,  15  Ch.  Div.  96. 

(A)  Mortlock  y.  BuUer,  10  Ves.  292  ;  Rede  r,  Oaka,  13  W.  R.  303  ; 
Sneesby  v.  Thome,  7  De  O.  M.  ft  G.  399. 


(t)  BowiUr  V.  MiUer,  L.  R.  5  Cb.  Div.  648 ;  on  app.  3  App.  Ca.  1 124 ; 
Villiamt  ▼.  Jordan,  L.  R  6  Ch.  Div.  517  ;  Winn  v.  Bull,  L.  R.  7  Ch. 
Diy.  29 ;  Hudeon  v.  Buck,  Ji.  R.  7  Ch.  Div.  683 ;  but  diatioguiBh 


Bonnewell  x,  Jenkins,  S  Ch.  Div.  7a 
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certainty  is  removable  upon  an  inquiry,  will  not  bar 
the  right  to  specific  performance  (j). 

And  finally,  if  the  contract  relates  to  or  comprises  (za)  Thaven- 
property  to  which  the  vendor  is  unable  to  make  amie**tttie. 
title,  no  decree  for  specific  performance  will  be 
made  (k) ;  so  also  if  the  title  which  he  purports  to 
make  is  too  doubtful  to  be  forced  on  a  purchaser  (l). 
But  the  title  which  the  purchaser  may  require  is 
usually  only  such  a  title  as  the  conditions  of  the  sale 
entitle  him  to ;  e.g.,  it  may  be  only  a  "  good  holding 
title  "  (m),  and  not  necessarily  what  is  called  a  "  mar- 
ketable title ; "  but  a  misleading  condition  will  not  be 
permitted  to  prejudice  the  purchaser  in  this  re- 
spect (n). 

When  the  court  has  decreed  specific  performance,  Oonyeyanoe.— 
it  will  direct  the  conveyance  in  execution  thereof  to ^ttiedby^he 
be  settled  in  Chambers  in  case  the  parties  should  differ  o®*^- 
as  to  the  same  or  as  to  any  open  clause  therein  (o)  ; 
but  any  such  open  clause,  if  sufficiently  in  issue  on 
the  pleadings,  will  be  decided  by  the  court  itself  at 
the  trial  of  the  action. 

Begarding  the  effect  of  taking  possession,  it  may  be  Potietnon,— 
stated  generally,  that  (subject  to  anything  to  the  con-  ^nd*ing*Dom-^' 
trary  in  the  conditions  of  sale)  the  purchaser  becomes  pi«tion  of  oon- 
liable  to  all  outgoings,  e.g.,  charges  for  street-improve- 


ij)  ChatUxk  V.  Midler,  8  Ch.  D'w,  177 ;  and  see  Treu  r.  Savage,  4 
Ell.  &  Black.  36  ;  Baigh  r.  Jaggar,  16  Mee.  ft  Wei.  525  ;  2  CoU.  Ch. 
Ca.  231 ;  and  dUtiDguish  Parker  ▼.  TatweU,  2  De  Gex.  ft  Jo.  559. 

{]t)  Lawrie  ▼.  Leti,  14  Ch.  Div.  249 ;  7  App.  Ca.  19 ;  Palmer  ▼.  Locke, 
18  Ch.  DiT.  381 ;  and  consider  TnucoU  t.  .Diamond  Rock  Boring  Co., 
20  Ch.  Div.  251. 

{I)  Pyrke  t.  Waddingham,  10  Ha.  I ;  Palmer  v.  Locke,  tupra ;  and 
Bee  Treloar  v.  Bigge,  L.  R.  9  Exch.  191  ;  Sear  v.  House  Property  and 
Investment  Society,  16  Ch.  Div.  387. 

(m)  Broad  ▼.  Munton,  12  Ch.  Div.  131. 

(n)  Broad  ▼.  Munton,  supra;  In  re  Tanqueray,  WiUaumef  As  Landan^ 
20  Ch.  Div.  465. 

(o)  Hart  V.  Hart,  18  Ch.  Div.  670. 
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ments  (p),  and  to  pay  interest  on  his  unpaid  purchase- 
money,  even  although  the  property  should  be  unten- 
anted or  otherwise  producing  no  rent  (q);  and  such 
taking  of  possession,  unless  otherwise  specially  guarded, 
amounts  to  an  acceptance  of  the  title ;  and  under  a 
sale  by  the  court,  the  taking  of  possession  is  always 
an  implied  acceptance  of  the  title. 

(p )  Midffdey  y.  Chppoekf  4  Exch.  DIy.  309. 
{q)  Ballard  t.  Strtm,  15  Cb.  Dir.  122. 
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CHAPTER   X. 

INJUNCTION. 

An  injuQction  is  an  order  (and  used  to  be  a  writ  issu-  Definition, 
ing  under  an  order)  of  a  court  of  law  or  equity, — an 
order  (or  writ)  remedial,  the  general  purpose  of  which 
is  to  restrain  the  commission  or  continuance  of  some 
wrongful  act  of  the  party  enjoined  (a). 

The  object  of  the  writ  or  order  is  generally  preven-  ita  object  ii 
tive  and  protective  rather  than  restorative,  although  it  SIth«  Smn 
may  also  in  exceptional  cases  or  indirectly  be  restora-  wstorative. 
tive.     It  seeks  to  prevent  a  meditated  wrong  more 
often  than  to  redress  an  injury  already  done ;  and  it 
is  not  confined  to  cases  falling  within  the  exercise  of 
the  concurrent  jurisdiction  of  the  court ;  but  it  equally 
applies  to  cases  belonging  to  its  exclusive  jurisdiction. 

The  writ  of  injunction  was,  and  the  order  in  the  Jarisdiotion 
nature  of  such  writ  still  is,  peculiarly  an  instrument  from  want  IS*^ 
of  the  court  in  its  Chancery  Division,  though  ^l^^re  J|^^^^*^jJ^ 
were  some  cases  where  courts  of  law,  even  before  the 
Common  Law  Procedure  Act,  1854,  and  the  Judica- 
ture Acts,   1873-75,  were    accustomed  to    exercise 
analogous  powers,  as  by  the  writ  of  prohibition  and 
estrepement  in  cases  of  waste  (6).     The  cases,  however, 
to  which  these  common  law  processes  were  applicable 
were  so  few,  and  the  processes  themselves  were  so 
utterly  inadequate  for  the  purposes  of  justice,  that  the 

(a)  Joyce  on  Injunctions,  i. 

(6)  Jefferton  ▼.  Biahop  of  Durham^  I  Bob.  &  P.  105,  120-132. 
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jurisdiction  at  law  fell  practically  into  disuse,  and 
almost  all  remedial  justice  of  this  sort  came  to  be 
administered  through  the  instrumentality  of  courts  of 
equity.  The  jurisdiction  of  these  courts,  then,  had  its 
1  true  origin  in  the  fact  that  there  was  either  no  remedy 
r^  at  all  at  law,  or  else  an  imperfect  and  inadequate 
remedy. 

The  cases  in  which  courts  of  equity  interfered  by 
way  of  injunction  were  usually  classed  under  two 
heads : — 

Two  classes  of       I.  Injunctions  to  prevent  the  inequitable  institution 
pnor  toTudi-  ^^  continuanco  of  judicial  proceedings  (c) ;  and 
cature  Acts.         H.  Injunctions  to  restrain  wrongful  acts  unconnected 
with  judicial  proceedings. 

Judicature  But  now,  Under  the  Judicature  Act  (d),  1873,  s.  24, 

cha^Ts*  effect- ^^^■^®^**   S»  ^^  cause  or  proceeding  pending  in  the 
^  ^7'  High  Court  of  Justice  or  before  the  Court  of  Appeal 

shall  be  restrained  by  injunction,  excepting  in  a  bank- 
ruptcy or  winding-up  proceeding,  after  order  made  {e) ; 
but  every  matter  01  equity,  whicli  would  formerly 
have  been  a  ground  for  an  injunction,  either  absolute 
or  conditional,  may  now  be  pleaded  as  a  defence  to  the 
action,  and  the  court  or  division  before  which  the 
action  is  pending  may  upon  the  like  grounds  direct  a 
stay  of  proceedings  in  the  action,  either  general  or  in- 
terim,  or  make  'suCh  other  order  or  give  such  other 
judgment  as  shall  appear  to  be  just.  And  by  the 
same  Act,  s.  25,  sub-sect.  8,  an  injunction  may  be 
granted  by  an  interlocutory  order  of  the  court  in  all 
cases  in  which  it  shall  appear  to  the  court  to  be  "just 
or  convenient "  (/)  that  such  order  should  be  made, 

(c)  Cerele  Seataurant  v.  Zavery,  18  Ch.  DIt.  555. 
{d)  36  &  37  Vict.,  c.  66. 

{e)  In  re  Landore  Siemem  Steel  Co,,  10  Ch.  Div.  489. 
(/)  -^y  ▼•  JBrawnrtgg,  lO  Ch.  Div.  294. 
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and  the  order  may  be  either  with  or  without  any  con- 
ditions, and  either  before,  or  at,  or  after,  the  trial  of 
the  action,  against  any  threatened  or  apprehended 
waste  or  trespass,  and  whether  or  not  the  person 
sought  to  be  enjoined  is  in  possession  under  any  claim 
of  title  or  otherwise,  or  (not  being  in  possession)  claims 
the  right  merely  to  do  the  act  in  question,  and  irre- 
dpectively  of  the  circumstance  of  the  estates  of  the 
parties,  or  of  any  or  either  of  them,  being  legal  or 
equitable. 

In  consequence  of  these  provisions  of  the  Judicature  instead  of  in. 
Act,  injunctions  properly  so  called  now  fall  for  the  ^t^^cu*^' 
most  part  under  one  head  only,  that  is  to  say,  the  »"^  ^^^^^  *? 
second  of  the  two  heads  above  mentioned;  and  allingt. 
orders  in  the  nature  of  an  injunction  which  prior  to 
that  Act  fell  under  the  first  of  these  two  heads,  would 
now  be  orders  staying  proceedings  merely,  or  such 
other  orders  or  judgments  as  the  court  of  equity 
would  itself  have  made  if  it  had  had  the  cognisance 
of  the  action  (</). 

Premising  thus  much,  we  propose  to  state,  firstly, 
the  cases  in  which  formerly  an  injunction  would  have 
issued,  but  now  only  a  stay  of  proceedings  or  some 
other  like  remedial  order;  and,  secondly,  the  cases 
in  which  an  injunction  properly  so  called  may  still 
issue. 

I.  Injunctions  to  restrain  judicial  proceedings,  and  i.  Orders  to 
now  being  merely  orders  to  stay  the  proceedings,  or  'd^-'Sums 
other  like  remedial  orders.  '°^- 

But  before  entering  into  particulars  upon  this  branch  The  old  in- 
of  the  subject,  it  must  be  premised  that  at  first  sight  Iquity^^Sw 
it  might  have  seemed  that  a  court  of  equity  in  grant-  ^^^  interfere 

(g)  Wright  y.  Redgrave^  1 1  Ch.  Div.  24. 
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courts. 


with  the  juris-  ing  an  injunction  against  a  proceeding  in  a  court  of 
comrooiTuw^  common  law,  detracted  from  the  dignity  of  the  latter 
court  and  interfered  with  its  process ;  and  until  the 
reign  of  James  I.,  the  common  law  judges  as  strenu- 
ously resisted  this  exercise  of  equitable  jurisdiction  as 
the  Chancellors  asserted  it  (A).  But  there  was  no 
just  foundation  for  this  opposition  of  the  courts  of 
common  law,  the  writ  of  injunction  not  being  in  any 
real  sense  a  prohibition  to  those  courts  in  the  exercise 
of  their  jurisdiction.  It  was  not  addressed  to  those 
courts ;  it  was  directed  only  to  the  parties  ;  and  it  was 
granted  on  the  sole  ground  that  from  certain  equitable 
circumstances,  of  which  the  court  of  equity  had  cogni- 
sance and  the  court  of  law  had  not,  it  was  against 
■cience  of  the  conscience  that  the  party  inhibited  should  proceed  in 

person  en-  ,  -r       11  ^  «  .  <•  .       1 

joined.  the  cause.    In  all  cases,  e.^.,  where  by  accident,  mistake, 

fraud,  or  otherwise,  a  party  had  an  unfair  advantage 
in  proceeding  in  a  court  of  law,  and  it  was  against 
conscience  that  he  should  use  that  advantage,  a  court 
of  equity  would  restrain  him ;  and  in  the  like  case  the 
Queen's  Bench  Division  would  now  do  the  like  justice 
in  the  premises,  either  by  admitting  the  equitable 
defence,  or  by  staying  the  proceedings  on  the  ground 
thereof. 


Equity  acted 
in  perionam 
on  the  con- 


Courts  of 
equitjr  might 
restrain  pro- 
ceedings in 
a  foreign 
court,  if  the 
parties  were 
within  their 
jurisdiction, 
and  they  may 
still  do  so. 


Upon  the  same  principle,  although  the  courts  of  one 
country  had  no  authority  to  stay  proceedings  in  the 
courts  of  another,  they  had  an  undoubted  authority  to 
control  all  persons  and  things  within  their  own  terri- 
torial limits ;  for  equity  acted  in  personam,  according 
to  the  maxim  expounded  in  chapter  iL  of  this  book, 
supra.  Where,  therefore,  both  parties  to  a  suit  in  a 
foreign  country  were  resident  within  the  jurisdiction 
of  the  court  of  equity,  it  would  restrain  either  party 
from  proceeding  in  a  suit  out  of  its  jurisdiction,  and 
this  not  as  pretending  to  direct  or  control  the  foreign 


(A)  Hallam'i  Const.  Hist.  vol.  i.  p.  472. 
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court,  but  considering  the  equities  between  the  parties, 
and  decreeing  in  personam  according  to  those  equities, 
and  also  enforcing  obedience  to  their  decrees  by  pro- 
cess in  personam  (i).  And,  semhle,  any  division  of  the 
court  may  now  do  the  like  in  a  proper  case. 

We  may  proceed  now  to  enumerate  some  of  the  Eanity  minted 
particular  cases  in  which  a  court  of  equity  granted  the*remedy*Rt 
this  mode  of  relief,  and  in  which  at  the  present  day  Jj^^^^^^^^ 
a  stay  of  proceedings  in  the  action,   or  other  like  proofs  oouid 
remedial  order,  would  be  directed  or  made.  tino  in  cue* 

of  purel  V 
equitable 

/         I.  Where  an  instrument  had  been  obtained  by  fraud  psj**;-  .^ 

1 1  ^ _— — — ^ - —  -  -  •'  .     (i.)  Equity 

or  undue  influence,  the  court  of  equity  would  restrain  restrained  pro- 
proceedings  at  law  on  it.     Thus,  where  a  young  man,  i^ttr^Seut  ^ 
an  ofl&cer  in  the  army,  soon  after  coming  of  age,  became  fj^**!"®^^^^ 
liable  upon  bills  of  exchange,  for  the  accommodation  influence; 
of  his  superior  officer,  to  the  defendant,  a  money-lender  .t^y  "f  pro- 
by  profession;  and  upon  negotiations  for  getting  ^^^^^^^^ 
the  bills,  the  defendant  agreed  to  postpone  them  for  in  such  a  case, 
twelve  months,  and  induced  the  plaintiff,  upon  repre- 
sentations of  his  trouble  and  expense  in  procuring  the 
postponement  of  the  bills,  to  give  him,  in  consideration 
of  such  trouble  and  expense,  a  further  promissory-note ; 
the  court  not  finding  in  the  answer  a  satisfactory  ex- 
planation of  these  transactions,  sustained  an  injunction 
against  the  defendant  proceeding   at  law  upon  his 
securities  (j).     In  the  like  case,  the  court  of  law  would 
direct  a  stay  of  proceedings  in  the  action,  or  would 
entertain  the  equitable  defence,  and  might  even  dismiss 
the  action  altogether  or  direct  a  verdict  for  the  de- 
fendant 

{l/%    Suppose,  again,  an  executor  or  administrator  should  (2.)  Where 
be  in  possession  of  abundant  assets  to  pay  all  the  debts  been  lost  by 

(t)   PortaHington  v.  Swilby,  3  My.  &  K.  106 ;  Hope  v.  Carnegie,  L.  R. 
I  Ch.  320 ;  Carron  Iron  Co,  ▼.  Madaren,  5  H.  L.  Caa.  416-437. 
(j)  Uoyd  y.  Clark,  6  Bear.  309 ;  Tyler  t.  Y<Uet,  L.  R.  11  £q.  365. 
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an  executor  of  the  deceased,  and  by  an  accidental  fire,  or  by  a  rob- 
tor'^Hh^ut'*  ^^^7>  without  any  default  on  his  part,  a  great  portion 
his  default,      of  them  should  be  destroyed,  so  that  the  estate  should 

equity  re-  * 

strained  pro-    be  deeply  iusolveut ;  in  such  a  case  he  might  have 

Sw^by^credi-    been  sued  by  a  creditor  at  law,  and  would  have  had 

a*ita  *o^  "ro^  ^^  defence ;  for  when  he  once  became  chargeable  with 

oeedingsmay  the  assets  at  law,  he  was  for  ever  chargeable,  not- 

suohaTcase.     withstanding  any  intervening  casualties.    But  courts 

of  equity  would  restrain  proceedings  at  law  in  cases 

of  this  sort,  upon  the  purest  principles  of  justice  {k) ; 

and  now  the  courts  of  common  law  would  stay  the 

proceedings,  or  give  judgment  for  the  plaintiff  to  the 

extent  only  of  the  assets  not  destroyed  (Q. 

(3.)  A  party  A  «  So  again,  where  a  party  had  only  an  equitable  title, 
Ml  eqidtaWe^  a  plaintiff  at  law  having  only  a  legal  title  would  be 
a  *^n?rone**^  restrained  from  pursuing  that  title  in  a  court  of  com- 
who  had  a       mon  kw.     Thus,  in  NewUmds  v.  PaynUr  («t),  personal 

bare  lesal  ^     •    x 

title.  chattels  were  bequeathed  to  a  single  woman  for  her 

separate  use,  but  without  the  intervention  of  trustees, 
so  that  the  property  legally  belonged  to  (i.«.,  the  legal 
estate  was  in)  her  husband  upon  her  subsequent  mar- 
riage with  him;  and  after  the  marriage  this  property 
was  taken  in  execution  for  the  debt  of  her  husband, 
who  at  law  was  (as  already  stated)  the  legal  owner :  it 
was  held,  however,  that  the  husband  was  a  trustee  for 
his  wife,  and  an  injunction  was  issued  to  restrain  the 
sale  under  the  writ  (71).  And  now  a  court  of  law 
would  itself  restrain  or  stay  the  execution  against  the 
wife's  property. 

(4.)  injunctiol*  ^  Another  class  of  cases  in  which  injunctions  were 
actron7or  '  granted  against  proceedings  at  law  was  where  there 
tk)^^"**'*"     had  already  been  a  decree  upon  a  creditor's  bill  for  the 

(t)  CrOHt  V.  SmUk^  7  Eaat,  258  ;  Oioft  v.  Lyndaey^  Freem.  Ch.  I. 
\l)  And  see  Job  v.  /06,  26  W.  R.  206 ;  L.  R.  6  Ch.  Div.  562 ;  Mayer 
T.  Murray^  8  Ch.  Div.  424. 
(m)  4  My.  &  Cr.  408. 
(n)  Langtan  v.  Morton^  3  Bear.  464 ;  Pyhe  t.  Nartlivood,  I  Beav.  152. 
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administration  of  assets.  Such  a  decree  was  considered 
in  equity  to  be  in  the  nature  of  a  judgment  for  all  the 
creditors ;  and,  therefore,  if  subsequently  to  it  a  bond 
creditor  should  sue  at  law,  the  court  of  equity  in  which 
the  decree  was  made  would,  in  the  assertion  of  its  juris- 
diction, restrain  him  from  proceeding  in  his  suit  (o). 
And  now  the  court  of  law  would  stay  the  action,  and 
probably  direct  it  to  be  transferred  to  the  Chancery 
Division  (v). 

^      A  party  would  not  be  i)ermitted  to  sue  for  the  same  (s.)  a  party 
thing  and  for  the  same  purpose  in  equity  as  well  as  MTmi  s^tf 
in  another  court,  but  would  be  put  to  his  election  to  (he  ^e  pur- 
sue  in  one  or  the  other  (g).     The  only  exception  to  pose, 
this  general  rule  was  the  case  of  a  mortgagee,  who 
might  pursue   all   his  remedies,  whether  at  law  or 
in  equity,  concurrently  (r) ;  but  in  all  cases,  even  in 
the  exceptional  case  of  a  mortgagee,  the  actions  would 
probably  now  be  brought  on  together  in  some  manner 
or  other. 

/         Courts  of  equity  would  grant  an  injunction  to  pro-  (6.)  Equity 
tect  their  own  oflBicers,  who  executed  their  processes,  oi^Jffi<»ri' 
against  any  suits  brought  against  them  for  acts  done  ^^'^  executed 
under  or  in  virtue  of  such  processes.     The  ground  of  of  the  court, 
this  assertion  of  the  jurisdiction  was,  that  courts  of 
equity  would  not  suffer  their  processes  to  be  examined 
by  any  other  courts.     If  the  processes  were  irregular, 
it  was  the  duty  of  the  courts  of  equity  themselves  to 
apply  the  proper  remedy  (a).    And  courts  of  law  would 
always  do  the  like ;  so  that  as  regards  this  matter,  law 

(o)  Morrice  v.  Bank  of  England,  Cm.  t.  T»lb.  217  ;  Perry  r,  Phelipt, 
10  Vee.  38,  39 ;  ^urlet  t.  Popplewdl,  10  Sim.  383. 

(p)  Dinting.  OrtnoU  r.  Ruudl,  4  C.  P.  Div.  186 ;  and  ie«  /n  r« 
Boym,  CrofUm  t.  Cro/ton,  15  Ch.  Div.  591. 

(9)  Vauffhan  ▼.  Welih,  Mos.  210;  Oec^e  v.  Mmtrote,  5  W.  R.  537. 

(r)  See  Palmer  y.  Hendrie,  27  Bear.  349 ;  SchooU  v.  SaU,  I  S.  ft  L. 
176. 

(«)  May  T.  ffookf  cited  2  Dick.  619 ;  Walker  r,  MickUthvaU,  I  Dr.  ft 
SuL  49;  JU  Jamei  Campbell,  3  De  G.  M.  ft  G.  585. 
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and  equity  abeady  agreed  before  the  Judicature  Acta 
were  passed 


In  what  oaaes 
equity  would 
not  stay  pro* 
ceedingi  at 
law. 

(i.)  In  crimi- 
nal matters, 
or  in  matters 
not  purely 
civil. 


There  were,  however,  cases  in  which  courts  of  equity 
would  not  exercise  any  jurisdiction  by  way  of  injunc- 
tion to  stay  proceedings  at  law.  In  the  first  place, 
they  would  not  interfere  to  stay  proceedings  in  any 
criminal  matters,  or  in  cases  not  strictly  of  a  civil 
nature ;  as,  for  instance,  on  an  indictment,  or  a  man- 
damus, or  a  criminal  information.  But  this  restric- 
tion applied,  of  course,  only  to  cases  where  the  parties 
seeking  redress  by  such  proceedings  were  not  also  the 
plaintiffs  in  equity ;  for  if  they  were,  the  court  pos- 
sessed power  to  restrain  them  personally  from  proceed- 
ing at  the  same  time  upon  the  same  matter  of  right 
in  both  a  civil  suit  and  a  criminal  prosecution  (t). 
Regarding  actions  of  libel,  the  court  of  equity  would 
not  usually  restrain  them ;  they  were,  in  fact,  actions 
exclusively  appropriate  to  the  courts  of  common  law, 
where  a  jury  could  be  had  (u). 


(a.)  Where 
the  ground  of 
defence  was 
equally  avail- 
able at  law, 
and  had  not 
been  taken  or 
maintained 
there. 


A  court  of  equity  had  no  jurisdiction  to  relieve  a 
plaintiff  against  a  judgment  at  law  where  the  case  in 
equity  rested  upon  a  ground  equally  available  at  law 
and  in  equity,  unless  the  plaintiff  could  establish  some 
special  equitable  ground  for  relief  (t;).  And  after 
equitable  defences  could  be  pleaded  at  common  law 
under  the  Common  Law  Procedure  Act,  1854,  still 
less  would  equity  give  relief  (w).  It  was  no  ground 
for  equitable  interference  that  a  party  had  not  effec- 


(0  Holderttafft  v.  Sau'ndtr$y  6  Mod.  i6  ;  MonUag^u  v.  Ihdmant  2  Yes. 
Sr.  396 ;  Mayor  of  York  v.  PUkington,  2  Atk.  302  ;  St.  893  ;  and  see 
especially  ffedUy  v.  BaUi^  13  Ch.  Diy.  498 ;  Ortat  WetUrn  Rail  Co, 
▼.  W.  A  L,  By.  Co.,  17  Cb.  Dlv.  493 ;  and  distiug.  Stannard  v.  VeUry 
o/SL  OiUity  Camherwdi,  20  Ch.  Div.  19a 

(tt)  Prudential  Assurance  Co,  ▼.  Knott,  L.  B.  lO  Ch.  Appi  142  ;  but 
see  TkorUy*s  Cattle  Food  Co,  v.  Massam,  L.  R.  6  Ch.  Div.  582 ;  and 
Himriehs  r,  Bemdes,  W.  N.  1878,  p.  1 1. 

(v)  Harrison  v.  Nettleskip,  2  My.  k  K.  423. 

(w)  Farebrother  r,  Wdchmanf  3  Brew.  122. 
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tually  availed  himself  of  a  defence  at  law,  or  that  a 
court  of  law  had  erroneously  decided  a  point  of  pure 
law  (x). 

"  It  is  not  sufiBcient,"  says  Lord  Eedesdale,  "  to  show  Ab  a  rule,  a 
that  injustice  has  been  done,  but  that  it  has  been  adjadLtted 
done  under  circumstances  that  authorise  the  court  to  mon^iRw^oaurt 
interfere.    Because  if  a  matter  has  already  been  in- cannot  be  re- 
vestigated  in  a  court  of  justice,  according  to  the  com-  equity, 
mon  and  ordinary  rules  of  investigation,  a  court  of 
equity  cannot  take  on  itself  to  enter  into  it  again. 
The  inattention  of  the  parties  in  a  court  of  law  can 
scarcely  be  made  a  subject  for  the  interference  of  a 
court  of  equity.     There  may  be  cases  cognisable  at 
law,  and  also  in  equity,  and  of  which  cognisance  can- 
not be  effectually  taken  at  law;  and,  therefore,  equity 
does  sometimes  interfere,  as  in  cases  of  complicated 
accounts,  where  the  party  has  not  made  defence,  because 
it  was  impossible  for  him  to  do  it  effectually  at  law. 
So  where  a  verdict  has  been  obtained  by  fraud,  or 
where  a  party  has  possessed  himself  improperly  of 
something,  by  means  of  which  he  has  had  an  uncon- 
scientious advantage  at  law,  which  equity  will  either 
put  out  of  the  way  or  restrain  him  from  using.     But 
without  circumstances  of  that  kind,  I  do  not  know 
that  equity  ever  does  interfere  to  grant  a  trial  of  a 
matter  which  has  been  already  discussed  in  a  court  of 
law,  a  matter  capable  of  being  discussed  there,  and 
over  which  a  court  of  law  had  full  jurisdiction  "  (y). 

Of  course,  in  all  such  cases,  the  proper  course  is  to 
appeal 

By  the  Common  Law  Procedure  Act,  1854  (z),  the 


(x)  Simpton  ▼.  ffowden,  3  My.  k  Cr.  108 ;  Protheroe  t.  Forman,  2 
Swanat.  227,  233  ;  Ware  v.  Hcrwood,  14  Vea.  31. 

(y)  BnUman  t.  WUloe,  i  Scb.  ft  Lef.  204,  205  ;  Leii^  y,  LcUdt,  1 1 
Gr.  81.  (2)  17  ft  18  Vict.,  c.  125,  a.  83. 
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Equitable  de-   couits  of  common  law  obtained  power  to  receive  pleas 

at  common  ^    of  defence  on  equitable  groands.     The  equitable  plea, 

law.  however,  was  only  admissible  in  such  cases  as,  having 

regard  to  the  machinery  of  the  courts  of  law  and  the 

V  forms  of  proceedings  therein,  complete  justice  could 

thereby  be  done  between  the  parties.     In  all  other 

cases,  therefore,  where  the  defendant  would  have  been 

But  only  in      Only  entitled  to  such  a  modified  relief  as  could  not 

courto*  r  "    properly  be  dealt  with  by  a  court  of  law,  he  would 

mnt^al^n?    ^^^^  ^^^®  ^^  *^  '®®^^  ^  *  ^^^^  ^*  equity.     In  Jefs 

conditional      v.  Day  (a),  Blackbum,  J.,  says :  "  Under  the  Common 

injunc^.^     Law  Procedure  Act,   1854,  we  have  jurisdiction  to 

entertain  equitable  defences ;  but  we  can  only  allow 

such  pleas  to  be  pleaded  as,  if  proved,  would  be  a 

\     ^^yfe  ^^  to  ^^^  action,  and  would  entitle  the  defen- 

dant  to  the  common  law  judgment,  '  that  the  plaintiff 

take  nothing  by  his  writ^  and  that  the  defendant  go 

thereof  without  day,*  which  vxndd  in  effect  be  equivalent 

to  a  perpetual  injunction  in  a  covert  of  equity!* 

Defendant  Although  there  was  an  equitable  defence  at  law,  the 

competed  to  defendant  could  not  be  compelled  to  plead  such  equit- 
uwe  defenal"  *^^®  defence,  but  might  at  once  come  into  equity  for 
at  law.  an  injunction  to  restrain  the  action.     The  Common 

>^  Law  Procedure  Act  was  only  permissive.  To  say  that 
where  a  man  had  a  good  equitable  defence,  he  must 
proceed  at  law,  and  plead  that  equitable  defence,  would 
have  been  in  effect  to  make  imperative  that  which 
the  Legislature  had  made  optional  (6).  But  since  the 
Judicature  Acts,  this  option  is  in  effect  taken  away ; 
and  the  defendant  at  law  may  now  plead  equitable  de- 
fences of  every  kind  and  degree  of  weight,  and  he  nmst, 
in  fact,  do  so  if  he  would  avail  himself  of  them  at  all 
He  certainly  cannot  now  come  into  equity  to  restrain 
the  action  on  any  such  grounds.     And  when  there  has 

(a)  L.  R.  I  Q.  B.  374. 

{h)  Gampertg  v.  Pooley,  4  Drew.  453;  Kingtford  y«  Bwinrford,  2S  L. 
J.  Ch.  413. 
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been  an  agreement  to  refer  to  arbitration,  an  order  stay- 
ing the  action  may  now  be  made  in  a  proper  case  (c). 

11.  Injunctions   to  restrain  wrongful   acts    uncon-  ii.  injunc- 
nected  with  judicial  proceedings.  w™ni?i'"«^te 

of  a  special 
nature. 

The  equitable  jurisdiction  under  this  head  may  be  ^^**  oiawea. 
divided  into  two  classes  : — 


1.  Injunctions   to  enforce  a  contract  (express   or 
implied)  or  to  forbid  a  breach  thereof. 

2.  Injunctions  to  prevent  a  tort,  that  is,  a  wrong 
independent  of  contract. 


I.  With  reference  to  injunctions  to  enforce  a  con-  i.  injnnction 

in  oases  of 
contract. 


tract  or  to  forbid  a  violation  of  its  terms,  the  jurisdic-  *"  **•**■  ®* 


tion  of  equity  may  be  said  to  be  co-extensive  with  its 
power  to  compel  specific  performance.    Whatever  duty  supplemental 
a  court  of  equity  will  compel  a  party  to  perform,  it  dJotion  to*'" 
will  generally,  on  the  other  hand,  restrain  him  from  compel  ape- 

,. .        ,.  ,Ts  A,.  ,  eificperform- 

neglectmg  to  perform  (a).  And  m  many  cases  where,  anoe. 
from  the  nature  of  the  subject-matter,  the  court  does 
not  decree  specific  performance,  on  the  ground  of  its 
inability  to  carry  such  a  decree  into  effect,  it  will  grant 
an  injunction  to  restrain  the  doing  of  an  act  contrary 
to  the  tenor  of  the  contract;  and  in  effect,  though  in- 
directly, it  compels  thereby  a  specific  performance  of 
the  contract.  Thus  in  the  case  of  Catt  v.  Tourle  {e\ 
thjB  plaintiff,  a  brewer,  sold  a  piece  of  land  to  the 
trustees  of  a  freehold  land  society,  who  covenanted 
that  he  should  have  the  exclusive  right  of  supplying 
beer  to  any  public-house  erected  on  the  land  so  sold. 

(c)  Law  V.  Garrett^  8  Ch.  Div.  26  ;  and  distinguiBh  MvUoem  v.  Lord, 
4  App.  Ca.  182.  (d)  Drew  on  Injunctions,  250. 

(e)  L.  K.  4  Ch.  654 ;  and  see  Cooke  ▼.  ChilcoUy  L.  R.  3  Ch.  Div. 
694 ;  Luker  x,  DennU,  L.  R.  7  Ch.  Div.  227 ;  and  distinguish  Matter 
y.  Hantard,  L.  R.  4  Ch.  Div.  718;  RenaU  T.  Cowlukavj^  9  Ch.  Div. 
125 ;  Hitlop  V.  Leckie,  6  App.  Ca.  560. 
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The  defendant,  a  member  of  the  society,  who  was  also 
a  brewer,  acquired  a  portion  of  the  land,  vrith  notice  of 
the  covenant,  and  erected  on  it  a  public-house,  which 
he  supplied  with  his  own  beer.  On  a  bill  filed  to 
restrain  the  defendant  from  supplying  beer,  the  court 
held  that  the  covenant,  though  in  terms  positive,  was 
in  substance  negative,  and  granted  an  injunction  ac- 
cordingly (/). 


Injanotion  a 
mode  of  speci- 
fic perform- 
ance of  Dega- 
tive  agree- 
ments. 


It  is  evident  that  where  a  contract  is  not  to  do  a 
thing,  which  contract  is  capable  of  being  enforced  in 
equity,  it  may  be,  and  naturally  is,  enforced  by  the 
court  by  means  of  an  injunction  restraining  the  doing 
of  that  act  (J),  Therefore,  where  an  agreement  was 
entered  into  between  the  plaintiffs  (who  resided  very 
near  the  church  of  Hammersmith),  of  the  one  part,  and 
the  parson,  churchwardens,  overseers,  and  certain  in- 
habitants of  the  parish  of  the  other  part,  by  which  the 
plaintiffs  covenanted  to  erect  a  new  cupola,  clock,  and 
bell  to  the  church ;  and  the  parties  of  the  second  part 
covenanted  that  a  bell  which  had  been  daily  rung  at 
five  o'clock  in  the  morning,  to  the  great  annoyance  of 
the  plaintiffs,  should  not  be  rung  at  that  hour  duiing 
the  lives  of  the  plaintiffs,  or  the  survivors  of  them ; 
the  plaintiffs  performed  their  part  of  the  agreement^ 
but  the  bell,  after  two  years,  was  rung  again;  the 
agreement  was  specifically  enforced  against  the  parish 
authorities  by  means  of  an  injunction  against  ringing 
the  bell  in  breach  of  the  agreement  Qi), 


Court  of 
equity  may 
restrain  the 


It  seems  to  be  now  settled  that  the  inability  of 
equity  to  compel  the  specific  performance  of  one  part 


(/)  And  see  Edwick  v.  Bavikeij  1 8  Ch.  Div.  199 ;  also  Werdtrman  v. 
SocUU  OinSrale  d'ElectriciU,  19  Cb.  Div.  246  ;  NicoU  v.  Penning^  19 
Ch.  Div.  2^9  ;  L,  and  S,  W,  Railway  Co,  v.  Gomm^  20  Cb.  Div.  560. 

{g)  Lumey  v.  Wa^er,  i  De  G.  M.  &  G.  615;  and  see  Gatkin  v. 
BalU,  13  Ch.  Div.  324, 

(A)  Martin  v.  Nutkin,  2  P.  Wms.  266  ;  BarreU  v.  Bktgrave,  $  Veg. 
555  ;  S.  C.  6  Ves.  104 ;  Fry  on  Spec.  Perf.  329 ;  Brodtr  v.  SaiUard, 
L.  R.  2  Ch.  Div.  692  ;  KichunUY,  JUvitt,  L.  R.  7  Ch.  Div.  224. 
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of  an  agreement,  is  not  per  se  a  ground  for  its  refusing  brench  of 
to  enjoin  against  the  breach  of  another  part  of  thej^eme^t, 
same  agreement  Thus,  in  Lumley  v.  Wagner  (i),  J.  ti^ough  it  am- 
W.  agreed  with  W.  L.  that  she  would  sing  at  B.  L.'s  speoifio  per- 
theatre  during  a  certain  period  of  time,  and  would thowst* ° 
not  sing  elsewhere  without  his  written  authority.  The 
court  granted  an  injunction  against  J.  W.  singing  at  a 
rival  theatre.  The  Lord  Chancellor  said :  "  The  pre- 
sent is  a  mixed  case,  consisting  not  of  two  correlative 
acts  to  be  done,  one  by  the  plaintiff,  and  the  other  by 
the  defendant,  .  .  .  but  of  an  act  to  be  done  by  J.  W. 
alone,  to  which  is  superadded  a  negative  stipulation 
on  her  part  to  abstain  from  the  commission  of  any  act 
which  will  break  in  upon  her  affirmative  covenant, 
the  one  being  ancillary  to,  concurrent  and  operating 
together  with,  the  other.  The  agreement  to  sing  for 
the  plaintiff  during  three  months  at  his  theatre,  and 
during  that  time  not  to  sing  for  anybody  else,  is  not  a 
correlative  contract ;  it  is  in  effect  one  contract ;  and 
though  beyond  all  doubt  this  court  could  not  interfere 
to  enforce  the  specific  performance  of  the  whole  of  this 
contract,  yet  in  all  sound  construction,  and  according 
to  the  true  spirit  of  the  agreement,  the  engagement  to 
perform  for  three  months  at  one  theatre  must  neces- 
sarily exclude  the  right  to  perform  at  the  same  time  at 
another  theatre. 

"  It  was  objected  that  the  operation  of  the  injunc- 
tion in  the  present  case  was  mischievous,  excluding  the 
defendant,  J.  W.,  from  any  other  theatre,  while  the 
court  had  no  power  to  compel  her  to  perform  at 
Her  Majesty's  Theatre.  It  is  true  that  I  have  not 
the  means  of  compelling  her  to  sing,  but  she  has 
no  cause  of  complaint  if  I  compel  her  to  abstain  from 
the  commission  of  an  act  which  she  has  bound  herself 
not  to  do,  and  thus  possibly  cause  her  to  fulfil  her 


(i)  I  Do  a  M.  &  G.  616. 

2  N 
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engagement.  The  jurisdiction  which  I  now  exercise 
is  wholly  within  the  power  of  the  court ;  and  being 
of  opinion  that  it  is  a  proper  case  for  interfering,  I 
shall  leave  nothing  unsatisfied  by  the  judgment  I  pro- 
nounce" {]), 


Noipecifio 
performance 
where  court 
cannot  secure 
performance 
oy  the  plaiD'i 
tiff. 


But  where  the  terms  of  a  contract  are  such  that 
the  court  cannot  superintend  so  as  to  secure  the  per- 
formance by  a  plaintiff  on  his  part,  it  will  not  decree 
specific  performance;  and  if,  on  non-performance  by 
a  plaintiff,  both  parties  cannot  have  -equal  justice,  it 
will  not,  in  the  absence  of  an  express  negative  cove- 
nant, and  where  the  contract  cannot  be  split  into  two 
separate  and  independent  portions,  and  the  negative 
part  enforced,  grant  an  injunction  to  restrain  acts  the 
doing  of  whioh  is  inconsistent  with  the  maintenance  of 
the  contract  (A:). 


Injunction, 
altnough  the 
contract  is 
implied  only. 


It  is  not  only  in  the  case  of  express  contracts  of 
the  kinds  above  illustrated  that  equity  interposes  by 
injunction  to  restrain  conduct  contrary  to  their  tenor, 
but  also  in  implied  contracts  resulting  from  the  acts  or 
representations  of  the  parties 


If  a  reprMen-  Thus,  it  is  a  Very  old  head  of  equity  jurisdiction, 
i^ducin^ai^^*  that  if  a  pcTson  makes  a  representation  to  another  as 
other  to  do  an  an  inducement  to  him  to  act,  and  he  thereupon  acts 

act,  equity  ''' 

restrains  the  upou  the  faith  of  that  representation,  the  former  shall 
contrary.  make  it  good.  A.,  the  lessee  of  a  building  lease,  in 
which  there  was  a  covenant  to  erect  houses  on  three 
plots  of  land  in  a  specified  manner,  sold  one  of  the 
houses  to  B.,  the  plaintifiTs  predecessor  in  title,  to 
whom  he  represented  that  he  was  restricted  from 
building,  so  as  to  obstruct  the  sea  view.     A.,  in  the 


(y)  MotUaffue  ▼.  Plocleton^  L.  R.  i6  Eq.  1&9  ;  but  see  Wolverhampton 
Bailway  v.  London  and  North-WetUm  Jtailioay,  L.  R.  16  £q.  440; 
FothergiU  v.  Rowland,  L.  R.  17  Eq.  141. 

{k)  Joyce  on  Injunctions,  204  ;  PeU)  v.  BrigkUm,  Vc^fidd,  and  Tun- 
bridge  Wells  Railway  Company,  11  W,  R.  874. 
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sub-lease  granted  to  B.,  covenanted  to  observe  the 
lessee's  covenants  in  the  original  lease,  but  subsequently 
surrendered  the  old  lease  to  his  lessor,  and  a  new  lease 
wittiout  the  restrictive  covenant  was  granted  to  him 
in  lieu  thereof;  and  A.  commenced  building,  contrary 
to  the  original  covenant  Upon  a  bill  filed  by  the 
plaintiff,  it  was  held  that  he  was  entitled  to  an  in- 
junction (l) ;  8cil,  because,  sevMe,  the  surrender  was 
subject  to  the  plaintiff's  acquired  rights  (nt). 

It  has  upon  similar  principles  been  held  that  where  a  party  claim- 
a  person  claiming  a  title  in  himself  is  privy  to  the  fact  hmiwif  *  and 
that  another  party  is  dealing  with  the  property  as  his  »tf?diiigbT 

_  .„  f  .       1   -  .        ,  .  .  ,     while  auother 

own,  he  will  be  restramed  from  assertmg  his  own  title  deaU  with  the 
against  a  title  created  by  such  other  person,  although  SlT^nf  re- 
he  derives  no  benefit  from  the  transaction  (n).     And  »*»"»ed. 
the  same  doctrine  is  applicable  where  a  person  having 
a  title  to  an  estate  stands  by  and  suffers  a  person 
ignorant  of  it  to  expend  money  upon  the  estate.     In 
such  cases,  the  person  who  has  so  expended  money 
will,  in  equity,  be  indemnified  for  his  expenditure  on 
eviction  by  the  real  owner,  for  it  would  be  inequitable 
for  him  to  profit  by  his  own  fraud  (0). 

2.  Injunctions  to  prevent  a  tort,  i.e.,  a  wrong  in-  2.  injanctions 
dependent  of  contract  '«"'''*  *^'*'- 

It  may  be  laid  down  as  a  general  rule,  that  wherever  WhereTer 
a  right  exists  or  is  created,  a  violation  of  that  right  ^ght,  there 
will  be  prohibited,  subject  to  the  limitation  that  the  fJ^^ts'bJMo]) 
right  is  cognisable  by  law.     It  follows,  therefore,  that  if  the  right  be 
the  restraining  process  of  equity  will  apply  to  therTOurtof  ^ 
whole  range  of  rights  and  duties  which  are  recog-  J'"**^- 
nised  as  enforceable  at  law.     But  it  should  also  be 


(0  Piggott  ▼.  Strattony  I  De  O.  F.  &  Jo.  33 ;  Slim  y.  Cratieher,  i  De 
G.  F.  &  Jo.  518. 

(m)  SmalUy  ▼.  Hardinge,  7  Q.  B.  Div.  524. 
(n)  NickoUcfn,  t.  Hooper^  4  My.  &  Cr.  186. 
(0)  Netiom  Y.  Clarkton,  4  Hare,  97 ;  Dann  v.  Spurrier,  7  Vea.  235. 
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remembered  that  though  the  jurisdiction  of  equity  is 
in  principle  so  extensive,  it  is  restrained  and  modified 
by  considerations  of  expediency  and  convenience ;  and 
that  equity  will  not  interfere  where  the  breach  of  a 
duty  or  the  violation  of  a  right  may  be  completely 
and  adequately  paid  for  by  damages  at  law,  or  where 
other  reasons  of  justice  and  convenience  are  against 
the  intervention  of  equity.  It  is  proposed  now  to  con- 
sider a  few  of  the  more  important  and  representative 
cases  in  which  equity  interferes  by  injunction  to  re- 
strain breaches  of  duty  or  violations  of  right. 

I.  JurisdietioB       I.  In  cases  of  waste. 

wMte!*  ^  Waste  may  be  defined  as  a  material  (and  usually, 

but  not  necessarily,  destructive)  alteration  of  things 
forming  an  integral  part  of  the  inheritance  (p). 

Arose  from  The  Original  jurisdiction  of  equity  to  restrain  waste 

<5*oomm^a  *^  arosc  from  the  incompleteness  (originally)  of  the  com- 

Common  law    ^^^  ^^^  remedy,  the  nature  of  which  with  regard  to 

powers  oTer     wasto  may  be  thus  shortly  stated.    By  the  Statutes  of 

^"  '  Marlebridge  (y),  Gloucester  (r),  and  Westminster  (s),  a 

writ  of  waste  might  be  brought  by  him  who  had  the 

immediate  estate  of  inheritance  in  revera^'^^  or  rfimaip- 

.der  against  the  tenant  for  life,  tenant  in  dower,  tenant 

by  the  curtsey,  or  tenant  for  years ;  also  by  one  tenant 

in  common  or  joint-tenant  against  another;  but  the 

>l  writ  did  not  lie  between  co-parceners  (t)  ;  and  in  many 

other  cases   also  the   courts   of  law  had  no  effective 

jurisdiction  in  waste. 

In  what  oases        Courts  of  equity,  on  the  other  hand,  by  no  means 

fered.^  "*         limited  themselves  to  the  cases  provided  for  by  statute, 

but  extended  their  jurisdiction  to   cases  where  the 


(p)  Tudor's  Real  Property  Cases,  90. 

{q)  52  Hen.  III.  (r)  6  Edw.  I.,  c.  5.         («)  x.^  Edw.  I.,  c.  22. 

(0  3  Black  Com.  227,  228 ;  Jtffenon  v.  Biihop  of  Durham,  i  Boa. 
&  PuU.  12a 
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common  law  remedies  were  inapplicable,  e.g.,  to  cases 
where  the  titles  of  the  parties  were  of  a  purely  equit- 
able nature ;  and  to  cases  of  equitable  waste  {v),  i.e., 
acts  which  were  deemed  waste  only  in  courts  of  equity ; 
and  to  cases  where  no  waste  had  been  actually  com- 
mitted, but  was  only  meditated  or  apprehended ;  the 
jurisdiction  in  the  last  group  of  cases  being  founded 
upon  the  principle  of  Quia  timet  (v). 

For  example,  where  there  was  a  tenant  for  life,  Cases  where  a 
remainder  for  life,  remainder  in  fee,  the  tenant  for  life  pi^^lhaSe  a" 
would  be  restrained  by  injunction  from  committing**'^- 
waste ;  although,  if  he  did  commit  waste,  no  action  of 
waste  would  have  lain  against  him  at  law  by  the 
remainder-man  for  life,  for  he  had  not  the  inheritance ; 
nor  by  the  remainder-man  in  fee,  by  reason  of  the 
interposed  remainder  for  life  {w).  t^f*****-  tuukm^h  \^ 

So  also  where  a  person  was  tenant  for  life  without  As  where  a 
impeachment  of  waste,  he  might  of  course,  according  abwed  hu  *  ^ 
to  his  legal  right,  fell  timber,  open  new  mines,  and  J^^'^f Jj|^^ 
have  full  property  in  the  produce  (x) ;  but  if,  in  exer- 
cising that  right,  he  was  guilty  of  malicious,  extrava- 
gant, or  capricious  waste,  such  as  pulling  down  and 
dismantling   a   mansion-house  (y),  or   felling   timber 
planted  or  left  standing  for  the  ornament  or  shelter  of 
a  mansion-house  or  grounds  {z\  he  would  have  been 
restrained  in  equity.     And  the  same  rule  applied  to  a 
tenant  in  tail  after  possibility  of  issue  extinct,  who  Tenant  in  toil 
had  the  same  legal  right  to  commit  waste  as  a  tenant  uty  ©Filsie' 
for  life  without  impeachment  of  waste  (a).  extinct 

(tt)  Downthire  y.  Sandyt,  6  Ves.  109,  no ;  but  see  now  36  &  37 
Vict.,  c.  66,  8.  25,  §  3.  {v)  St.  912. 

(w)  Garth  T.  Cotton,  i  Ves.  Sr.  524,  555,  s.  c ;  1  L.  C.  751. 

(as)  Co.  Litt.  220  a ;  Letoit  BowUii  Case,  1 1  Co.  79  b. 

(y)   Vane  ▼.  Barnard,  2  Vem.  738. 

(2)  JloU  V.  SomervUley  2  Eq.  Ca.  Abr.  759  ;  Morris  v.  Morris,  15  Sim. 
505  ;  MiddethwMU  v.  MickLethwaite,  i  De  G.  &  Jo.  519. 

(a)  AU.-Oen  v.  Duke  of  Marlborough,  3  Mad.  5385  Abrahall  v. 
Bubb,  2  Swanst.  172. 
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Cases  where 
the  aggrieved 
party  has 
purely  an 
equitable 
title. 


Also  in  cases  where  the  aggrieved  party  has  a 
purely  equitable  right;  for  instance,  in  the  case  of 
mortgages,  if  the  mortgagor  in  possession  should  fell 
timber  on  the  estate,  and  thereby  the  security  would 
become  insufficient,  but  not  otherwise,  a  court  of 
equity  would  have  restrained  the  mortgagor  by  injunc- 
tion (b);  and  conversely  a  mortgagee  in  possession 
would  not  have  been  permitted  to  waste  the  estate, 
unless  the  security  was  insufficient,  although  in  the 
latter  case  the  court  would  not  have  restrained  him 
from  felling  timber,  the  produce  being,  of  course, 
applied  in  ease  of  the  estate  (c). 


PerinissiTe 
wuste  not 
remediable 
in  equity. 


On  the  other  hand,  it  seems  that  courts  of  equity 
had  no  jurisdiction  in  cases  of  permissive  waste  by  a 
legal  tenant  for  life  (d),  that  is,  for  not  doing  repairs, 
whereby  houses  were  suflFered  to  fall  into  decay  (e) ; 
and  no  injunction  would  have  been  granted  to  stay 
ameliorative  waste  (/). 


Waste  under  Under  the  Judicature  Act,  1873,  the  jurisdiction  of 
Actfii?^^'"^  the  Chancery  Division  in  all  these  cases  substantially 
remains,  notwithstanding  that  by  that  Act  (g)  the 
distinction  between  legal  and  equitable  waste  is  in 
effect  abolished,  and  the  Queen's  Bench  Division  may 
now  give  damages,  and  even  an  injunction,  in  the  case 
of  equitable  waste. 


2.  Nuisances. 

Public 
nuisances 
abated  by 
indictment, 
but  sometimes 
also  by  an  in- 
junction on 
information 
filed. 


2.  In  cases  of  nuisances. 

In  cases  of  public  nuisances,  properly  so  called,  an 
indictment  or  a  criminal  information  lay  and  lies  to 
punish  the  offenders ;  but  a  civil  information  also  lay 
and  lies  in  equity  to  redress  the  grievance  by  way  of 

(6)  Mobinton  ▼.  Litton,  3  Atk.  209;  King  v.  Smith,  2  Hare,  239 ; 
Hum  v.  MiUs,  7  Gr.  145. 

(c)   Withrington  ▼.  Banhi,  Sel.  Ch.  Ca.  31. 

id)  PowyM  V.  Magrave,  Kay,  495  ;  4  De  O.  H.  &  G.  448. 

(c)  Inst.  145.  (/)  Doharty  v.  AUman,  3  App.  Ca.  709. 

\g)  Sect.  25,  sub-Boct  3. 
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injunction,  e.^.,  against  a  public  nuisance  occasioned  by 
stopping  up  a  highway  (A).     And,  as  a  general  rule,  PnbUo  nui; 
a  suit  of  this  nature  was  and  is  instituted  by  the  J^cLT'**"^ 
Attorney-General,  or  he  is  made  a  party,  as  repre-  ^^JJJ^^'f"^  ^ 
senting  the  public.    But  when  a  private  person  suffers  merely  eivii 
a  special  and  peculiar  injury  distinct  from  that  of  the  ^^^^ 
public  in  general,  in  consequence  of  the  public  nuis- 
ance, he  will  be  entitled  individually  to  an  injunction 
in  equity,  and  in  such  a  case  the  Attorney-General  is 
not  a  necessary  (although  a  usual)  party  to  the  action  (i). 

In  regard  to  private  nuisances,  the  interference  of  Equity  has 
courts  of  equity  by  way  of  injunction  is  undoubtedly  i^^es^X 
founded  upon  the  ground  of  restraining  irreparable  P"^***_^1^' 
mischief,  or  of  suppressing  vexatious  and  interminable  merely  civil 
litigation,  or  of  preventing  multiplicity  of  suits.     It  **^*'°"* 
is  not,  however,  every  nuisance  that  will  justify  the 
interposition  of  a  court  of  equity ;  for  there  must  in 
general  be  such  an  injury  as  from  its  nature  is  not 
susceptible  of  being  adequately  compensated  in  dam- 
ages at  law,  or  such  as,  from  its  continuance  and  per- 
manently or  increasingly  mischievous  character,  must 
occasion  a  constantly  recurring  grievance  (j).     Thus  a 
mere  common  trespass  is  not  a  foundation  for  an  injunc- 
tion, where  it  is  only  contingent,  fugitive,  or  temporary ; 
on  the  other  hand,  if  it  is  continued  so  as  to  become  a 
nuisance,  or  if  there  is  a  claim  of  right  to  do  it,  that 
is  a  sufficient  ground  for  an  injunction  (k).    So  a  mere 
fanciful  diminution  of  the  value  of  property  by  a  nuis- 
ance, without  irreparable  mischief,  and  without  any 
claim  of  right  to  do  the  act,  will  not  furnish  any 
foundation  for  an  injunction  (I), 

(A)  AiL-Oen.  v.  Clemw,  18  Ves.  217  ;  Ripon  v.  Mobart,  3  My.  &  K. 
169,  179. 

(i)  Wood  ▼.  Sutelife,  2  Sim.  N.  S.  163  ;  aod  see  Vernon  y.  Vettrif  qf 
Si,  Jamei't,  WtBtmintter,  16  Ch.  Div.  449. 

ij)  PUhmongeri*  Co,  ▼.  E<ui  India  Co.,  i  Dick.  163. 

{k)  Pennington  v.  BrvMop  Hall  Coal  Co,,  L.  R.  5  Cb.  Diy.  769  ;  aod 
see  Ooodton  y.  JUehardeon,  L.  R.  9  Ch.  App.  221. 

(Z)  Att.'Gen.  y.  NicKoU,  16  Yes.  342;  and  see  Sturgei^,  Bridgtnuin, 
II  Oh.  Piy.  852  ;  Cooper  y.  Oral>tree,  20  Oh.  Diy.  589. 
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Darkening 
ancient  lights. 


Where  injnry  But  where  the  injury  is  irreparable,  as  where  loss 
ieirrepartbie.  ^f  health  (m),  loss  of  trade,  destruction  of  the  means 
of  subsistence,  or  permanent  ruin  to  property,  may  or 
will  ensue  from  the  wrongful  act,  in  every  such  case 
courts  of  equity  will  interfere  by  injunction  (n).  Thus, 
for  example,  where  a  party  builds  so  near  the  house  of 
another  party  as  to  darken  his  windows,  against  the 
clear  right  of  the  latter,  either  by  contract  or  by 
ancient  possession,  courts  of  equity  will  interfere  by 
injunction  to  prevent  the  nuisance,  as  well  as  to 
remedy  it,  if  already  recently  completed;  for  the 
continuance  of  the  nuisance  in  such  a  case  would  fur- 
nish no  substantial  compensation  (o),  and  this  reason 
is  much  stronger  in  the  case  of  the  pollution  of 
streams  (p). 

Rights  to  late-  Also  a  landowner  having  a  right,  independently  of 
rai^ropport  of  prescription,  to  the  lateral  support  of  his  neighbour's 
land,  so  far  as  that  support  is  necessary  to  sustain  the 
soil  of  his  own  land  in  its  natural  state,  and  after 
twenty  years*  enjoyment,  the  right  to  lateral  support 
for  the  buildings  also  erected  on  the  land  (q),  an  in- 
junction will  issue  in  maintenance  of  his  rights. 


Of  soil  with 
buildings  on 
it. 


Pollution  of 
streams. 


So  equity  will  interfere  to  prevent  the  pollution  of 
streams,  causing  injury  to  the  riparian  owners.  In 
Att'Oen,  V.  Borough  of  Birmingham  (r).  Wood,  V.C, 
thus  expresses  himself:  "Now  the  plaintiffs  rights  are 
these :  he  has  a  clear  right  to  enjoy  the  river,  which, 
before  the  defendant's  operations,  flowed  unpolluted — 
or,  at  all  events,  so  far  unpolluted  that  fish  could  Uve 


(m)  Walter  v.  Sdfe,  20  L.  J.  Ch.  433. 

(n)  WynttanUy  t.  Lee,  2  Swanst.  335  ;  Broadbent  v.  Imp,  (he  Cfa.,  7 
De  G.  M.  &  G.  436 ;  and  see  Bedetiasiical  Commietionerg  v.  Kino^  14 
Ch.  Div.  213  ;  Cooper  v.  Orabtreej  19  Ch.  Dir.  193  ;  20  Ch.  Div.  567. 

(0)  AtL-Gm,  ▼.  Nichol,  16  Ves.  338 ;  WynttaiUey  t.  Lte,  2  Swanst. 
335  ;  Tkeei  ▼.  Debenham,  L.  R.  2  Ch.  Div.  165  ;  N.  P.  Ineuranee  Co. 
V.  P.  Atewrance  Cb.,  L.  R.  6  Ch.  Div.  757  ;  Ayndey  y.  QU/vtr^  L.  R.  10 
Ch.  App.  283 ;  Leeck  ▼.  Sehweder,  L.  R.  9  Ch.  App.  463. 

if)  PenninffUm  ▼.  Brineop  Hall  Coal  Co.^  iupra, 

[q)  Hunt  V.  Peaht,  Johns.  705.  (r)  4  K.  &  J.  546. 
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in  the  stream,  and  cattle  would  drink  of  it — through 
his  grounds,  for  three  miles  and  upwards,  in  exactly 
the  same  condition  in  which  it  flowed  formerly,  so  that 
cattle  may  drink  of  it  without  injury,  and  fish,  which 
were  accustomed  to  frequent  it,  may  not  be  driven 
elsewhere.  ...  As  regards  the  discretion  the  court 
should  exercise  where  such  a  right  exists,  if  the  plaintiff 
finds  the  river  so  polluted  as  to  be  a  continuous  injury 
to  him ;  if,  in  order  to  assert  his  right,  he  would  be 
obliged  to  bring  a  series  of  actions,  one  every  day  of 
his  life,  in  respect  of  every  additional  injury  to  his 
cattle,  or  every  additional  annoyance  to  himself  (not 
to  mention  the  permanent  injury  which  he  would  sus^ 
tain  in  having  the  water — which,  as  it  passes  along 
the  course  of  his  land,  is  his  property — so  damaged 
that  he  cannot  use  it),  then  the  court  will  properly 
exercise  its  discretion  by  granting  an  injunction  to 
relieve  him  from  the  necessity  of  bringing  a  series  of 
actions,  in  order  to  obtain  the  damages  to  which  such 
continual  and  daily  annoyance  entitles  him." 

This  interference  of  equity  to  prevent  the  pollution  Further  poiiu- 
of  streams  is  available  also  for  preventing  the  further 
pollution  of  a  stream  that  is  already  comparatively 
polluted  (s),  such  further  pollution  being,  of  course, 
sensible,  and  not  merely  fancifuL 

3.  Cases  of  patents,  copyright,  and  trade-marks.       (3.)  Patents, 
It  is  in  order  to  prevent  irreparable  mischief,  or  to  tSSe-mMki."^ 
suppress  multiplicity  of  suits  and  vexatious  litigation, 
that  courts  of  equity  interfere  in  cases  of  patents  for   , 
inventions,  and  in  cases  of  trade-marks,  and  in  cases 
of  copyrights  to  secure  the  rights  of  the  inventor  or 
author ;  for  it  is  plain  that  if  no  other  remedy  could 


(8)  See  PenningUm  ▼.  Brinsop  Hall  Coal  Co.,  L.  R.  5  Ch.  Div.  769  ; 
Crosley  y.  UghtowUr,  L.  R.  3  Kq.  279,  and  S.  C.  on  appeal,  L.  K.  2 
Ch.  App.  478 ;  and  distinguish  Baaoendtde  ▼.  M*Mttrrajf,  L.  R.  2  Ch, 
App.  790 ;  and  AtL-Oen,  v.  Dorking  Union,  20  Ch.  Div.  595. 


S70  THE  COyCUSBENT  JUBISDICnON. 

be  given  in  cases  of  patents,  trade-marks,  and  copj- 
right  than  an  action  at  law  for  damages,  the  inventor 
or  author  might  be  mined  by  the  perpetual  litigation, 
without  ever  being  able  to  have  a  final  establishment 
of  his  rights ;  and  besides,  the  mere  damages  recoverable 
in  an  action  would  be  (in  the  general  case)  a  very  in- 
adequate compensation  (t).  And,  therefore,  the  juris- 
jurisdietiim,  dictiou  will  be  exercised  in  all  cases  where  there  is 
a  clear  colour  of  title,  founded  upon  long  possession 
of  the  right ;  and  even  an  equitable  interest  or  an 
interest  limited  in  point  of  time  or  of  extent,  is 
sufficient ;  but  a  mere  agent  to  sell  has  not  such  an 
interest  as  will  entitle  him  to  maintain  the  action  (u). 

(A.)P*ioiiU.         (A.)  In  the  case  of  a  patent,  if  the  patent  has  been 
DXr^oter    but  recently  granted,  and  its  validity  has  not  been 
pendJoncir^'  *»certained  by  a  trial  at  law  or  otherwise  established, 
camstMCM.     the  court  will  not  generally  grant  an  immediate  in- 
of^tentbien  juuctiou,  but  will  require  the  validity  of  the  patent,  if 
esubiuhed?     denied  or  put  in  doubt  (t;),  to  be  first  ascertained  or 
established ;  on  the  other  hand,  if  the  patent  has  been 
Hu  it  bMn  In  granted  for  some  length  of  time,  and  the  patentee  has 
along'time?    P^^  ^^^  invention  into  public  use,  and  has  had  an 
exclusive  possession  under  his  patent  for  a  period  of 
time,  which  might  fairly  create  the  presumption  of  an 
exclusive  right,  the  court  will  ordinarily  interfere  at 
once  by  way  of  injunction ;  and  in  all  cases  the  court 
will  now  determine  for  itself,  or  procure  to  be  deter- 
mined by  a  juiy,  the  preliminary  question  of  the 
validity  of  the  patent 

Three  coanet  In  a  patent  case,  upon  motion  for  an  interlocutory 
^H^^n^n  injunction,  several  courses  are  open  to  the  court, 
interlocutory    namely, — (i.)  The  court  may  at  once  grant  the  in- 


(0  ffogg  V.  KiHnf,  8  Vei.  223. 
(tt)  Nieol  V.  StoekdaU,  3  Swanst  687. 

iv)  Martin  t.  Wright,  6  Sim.  297 ;  Saunders  ▼.  Smith,  3  My.  &  Cr. 
7"»728. 
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junction  simpliciter,  without  more,  but  never  does  so  application : 
where  the  defendant  disputes  the  validity  of  the  plain-  HmpUcUer.  ^^^ 
tiffs  patent ;  or  (2.)  the  court  may  follow  the  more  j^'uactio^ 
usual  practice  of  either  granting  an  interim  injunction,  plaintiff 

J     /xi_  J.'  '  '         J.V.         1    •    i.'ixf  J.         •       undertaking  a« 

and  at  the  same  time  requiring  the  plaintiff  to  give  to  damages, 
an  undertaking  as  to  damages,  or  of  withholding  the  direotwd  to**°^ 
injunction  until  the  trial,  the  defendant  in  the  mean-  ■^'^'jd  oy«' 

.         ,  .  ,    .  until  trial, 

time  keeping  an  account  (w).  defendant 

keeping  an 
acoount. 

(B.)  In  cases  of  copyright,  the  plaintiff  must  also  (B.)  Copyright. 
in  the  first  place  make  out  his  title  to  the  copyright,  S^inSi^oulJ 
by  registration  and  otherwise;  also  he  can  have  no  jlj^orai,  or 
copyright  in  any  work  of  a  clearly  irreligious,  immoral,  worki. 
libedlous,  or  obscene  description  or  tendency  (x) ;  but, 
subject  to  these  qualifications,  there  may  be  copyright 
not  only  in  books,  but  also  in  music,  engraving,  sculp- 
ture, painting,  photography,  and  generally  in  all  orna- 
mental or  useful  designs. 

In  cases  of  copyright,  the  action  is  usually  brought  What  i«  an  in- 
fer an  alleged   infringement   of   the    copyright,   B.nd^^^^l^''^ 
claims  an  injunction,  and  either  damages  or  an  account 
of  profits ;  and  in  these  actions,  assuming  that  the  right 
to  the  copyright  exists,  the  principal  question  at  the 
trial  is  whether  there  has  been  in  fact  an  infringement. 
Now  it  is  clearly  settled  not  to  be  an  infringement  of 
the  copyright  in  a  book  to  make  hond  fide  quotations  Bond  fide 
or  extracts  from  it,  or  to  make  a  bond  Jlde  abridgment  ^^^*^  * 
of  it,  or  to  make  a  hond  fide  use  of  the  same  common  abridgment, 

.,.,  ..  /.  1  iT^       OT  hond  fide 

materials  in  the  composition   of  another  work.     But  nae  of  com- 
what  constitutes  a  hmd  fide  use  of  extracts  or  a  hond  ri^g,"no^"an 
fide  abridgment  or  a  hond  fide  use  of  common  materials  infringement, 
is  often  a  matter  of  most  embarrassing  inquiry ;  the 
question  being  whether  there   has  been  a  legitimate 

(10)  Bacon  ▼.  /otiei,  4  My.  &  Cr.  433,  436, — adapted  to  suit  the 
modem  practice  ;  see  Plimpton  v.  SpilUr,  L.  R.  4  Ch.  Div.  286  ;  and 
see  Ooodeve's  Abitract  of  Patent  Caaes,  p.  12. 

{x)  Copinger  on  Copyright,  48 ;  and  see  Lawrence  v.  Smith,  Jac.  472  ; 
Waleot  V.  Walker,  7  Vet.  i. 
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and  fair  exercise  of  mental  ability,  industry,  and 
discrimination  resulting  in  the  production  of  a  new 
work  (y).  Therefore,  if,  instead  of  searching  into  the 
common  sources  in  an  independent  and  critical  manner, 
and  deriving  therefrom  the  materials  which  he  chooses 
to  appropriate,  he  should  quietly  and  servilely  avail 
himself  of  the  labour  of  his  predecessor,  and  adopt  his 
arrangement,  or  do  it  with  only  colourable  variations, 
that  would  not  be  a  hond  fde  use  of  the  common 
materials,  but  would  be  an  infringement.  But,  subject 
always  to  his  complying  with  the  above  distinctions, 
Identical  qno-  it  is  no  infringement  where  an  author  has  been  led 
eren'when  by  an  earlier  writer  to  consult  authorities  referred  to 
eliri1er*writori.  ^^  ^™*  ®^®^  though  he  may  quote  the  same  passages 
from  those  authorities  which  were  used  by  the  earlier 
writer  (z):  Neither  is  it  an  infringement  if  nothing 
material  is  taken  {a). 

Mapg,  caien-  As  regards  copyright  in  maps,  road-books,  calen- 
dwB,  tables,  ^^^^  chronological  and  other  tables,  the  materials  being 
equally  open  to  all,  and  the  result  also  necessarily 
showing  a  certain  identity  or  similitude,  there  is  a 
difl&culty  not  only  in  distinguishing  the  difference  in 
the  result,  but  also  in  detecting  any  unfair  use  of  a 
prior  existing  copyright  Suppose,  for  instance,  the 
case  of  maps ;  one  man  may  publish  the  map  of  a 
country ;  another  man  with  the  same  design,  if  he  has 
equal  skill  and  opportunity,  may  by  his  own  labour 
produce  almost  a  facsimile ;  and  the  fact  of  copy  or 
no  copy  has  generally  to  be  ascertained  by  the  appear- 
ance in  the  alleged  copy  of  the  same  inaccuracies  or 
blunders  (if  any)  thM  are  to  he  found  in  the  first  pub- 
lished upork ;  but  even  this  mode  of  proof  must  be 
applied  with  caution  (J). 

{y)  Campbell  y.  SeoUy  1 1  Sim.  31 ;  LewU  v.  FuUertottj  2  Beav.  6. 

{z)  Pike  V.  NichoUu,  L.  R  5  Ch.  251. 

(a)  ChaUerton  t.  Cave,  3  App.  Ca.  483. 

{b)  Wilhint  y.  Aikin,  17  Ves.  424 ;  Longman  y.  IFinc/i^fter,  16  Vea. 
269  ;  and  aee  Luca$  y.  C(w£e,  13  Cb.  Diy.  872 ;  aod  Dida  y.  Bro6k»,  15 
Ch.  Diy.  52. 
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In  Abemethy  v.  Hutchinson  (c),  it  was  held  that  Copyright  in 
persons  admitted  as  pupils  or  otherwise  to  hear  ***'*'*■• 
lectures  orally  delivered  cannot  publish  those  lectures 
for  profit;  consequently,  any  such  person,  and  also 
every  other  person  to  whom  he  might  communicate 
them,  would  be  restrained ;  also,  copyright  in  lectures 
is  now,  under  certain  conditions,  protected  by  legisla- 
tive enactment  (d). 


y, 


There  may  be  a  valid  copyright  in  the  mere  title  to  Copyright  ia 
a  book.  e.g.,  in  the  title  "Trial  and  Friendship"  (e)>^^^^^othook. 
but  this  has  been  recently  questioned  (/).     There  may 
also  be  copyright  in  the  mere  external  appearance  of 
a  newspaper,  e,g,,  The  Times  (g). 

As  to  private  letters,  whether  on  literary  subjects  or  Copyright  in 
on  matters  of  private  business,  personal  friendships,  or itSywibJeiia " 
family  concerns,  a  learned  writer  lays  down  the  follow-  ^J^J^^** 
ing  conclusions  (h) : — 

1.  That  the  writer  of  private  letters  has  such  a  i.  The  writer 
qualified  right  of  property  in  them  as  will  entitle  him  SSr  public^, 
to  an  injunction  to  restrain  their  publication  by  the  ^^^^ 
party  written  to,  or  his  assignees  {i). 

2.  That  the  party  written  to  has  such  a  qualified  2.  The  party 
right  of  property  in  the  letters  written  to  him  as  will  ^y*a£o*re. 
entitle  him  or  his  personal  representative  to  restrain  ■*'^*||**Jl®'*^, 
the  publication  of  them  by  a  stranger  (j).  r  stranger. 

3.  That   such    qualified   right   may   be   displaced  3- PibUcation 

permitted  on 

(c)  1  H.  k  Tw.  40 ;  8.  c.  3  L.  J.  Ch.  209.     (c?)  5  &  6  WilL  IV.,  c.  65. 

(e)  Wddon  v.  JHckt,  10  Ch.  Diy.  247. 

(/)  Dicks  V.  Tatea,  i8  Ch.  Div.  76. 

(g)  Walter  v.  JSTowc,  17  Ch.  Div.  708. 

(h)  Drew,  on  Inj.  208,  209 ;  and  see  Copinger  on  Copyright,  2d  ed., 

PP-  43-53- 

(i)  Pope  V.  Curl,  2  Atk.  342 ;  Oee  v.  PrUchard,  2  Swanat.  402. 

(j)  Oranard  y.  Dwnkin,  i  Ball  &  Beat.  207 ;  Thompson  y.  Stanhopt, 
Amb.  737. 
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monopoly,  such  a  privilege,  as  to  prevent  any  man  from 
making  essence  of  anchovies,  and  selling  it  under  his 
own  name  "  (r). 

Cockt  V.  In  Cocks  V.  Chandler  (s),  the  bill  was  filed  by  the 

use  of  w^rT  successor  in  title  of  the  inventor  of  a  sauce  known  as 
a  fraifd"^  *  "  Heading  Sauce,"  to  restrain  a  rival  manufacturer  from 
public  selling  his  preparation  under  the  name  of  "  The  Ori- 

ginal Beading  Sauce ; "  and  on  proof  by  the  plaintiff 
that  he  alone  was  entitled  to  the  original  receipt,  and 
that  on  that  ground  his  sauce  had  attained  a  high 
reputation  in  the  market,  an  injunction  was  granted 
against  the  use  by  the  defendant  of  the  word  *'  original," 
as  being  a  device  to  mislead  the  public  (t), 

Cairns'i  and  Before  leaving  this  branch  of  the  concurrent  juris- 
objTOteo?*'"  diction  of  the  Court  of  Chancery,  it  is  appropriate 
briefly  to  mention  certain  legislative  enactments  which 
(prior  to  the  Judicature  Acts,  1873-75)  had  to  a  con- 
siderable extent  increased  the  power  and  usefulness 
of  the  Court  of  Chancery,  by  conferring  on  it  powers 
theretofore  exclusively  belonging  to  the  courts  of  com- 
mon law. 

Lord  CainiB'B  Firstly,  by  Lord  Caims's  Act  (u),  it  was  enacted 
Equity  xnaj  that  in  oll  coses  in  which  the  court  had  jurisdiction  to 
where^^a  ^i^tertain  an  application  for  an  injunction  against  a 
jurisdiction  to  breach  of  any  covenant,  contract,  or  agreement,  or 
Son  or^^^ifio  against  the  commission  or  continuance  of  any  wrong- 
performance.  £^  ^^^  ^^  f^^  ^j^^  specific  performance  of  any  covenant, 
contract,  or  agreement,  in  all  these  cases  it  should  be 
lawful  for  the  same  court,  if  it  should  think  fit^  to 


(r)  See  also  C%rt«eMV.  ChrUUe,  W.  N.  1875.  p.  3  ;  Cope  v.  Evan»y  L. 
R.  18  Eq.  138  ;  Maa$am  v.  ThorUy^s  CaUU  Food  Co.,  14  Ch.  Div.  748. 

(t)  L.  R.  II  Eq.  446 ;  Marshatt  v.  MoUy  L.  li.  8  Eq.  651 ;  Ora^urd 
T.  SkuUockf  13  Gr.  149 ;  I>avia  v.  Kennedy,  13  Or.  523. 

{t)  See  also  RaggeU  v.  Findlater,  L.  R.  17  £q.  29 ;  C/iMvin  v.  Walker, 
L.  R.  5  Ch.  Div.  850 ;  Sieyert  t.  Findlattr,  7  Ch.  Div.  801  ;  Brdham  v. 
BroGhim^  7  Ch.  Div.  848.  (v)  21  ft  22  Vict,  c.  27. 
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award  damages  to  the  party  injured  either  in  addition 
to  or  in  substittUion  for  such   injunction,  and   such 
damages  might  be  assessed  in  such  manner  as  the 
court  should  direct.  '  Bj  subsequent  sections,  provi-  u»j  asstss 
sion  was  made  for  the  assessment  of  damages,  and  the  o^^Sout^a^ 
trial  of  questions  of  fact,  either  by  a  jury  before  the  i^*7»  ^^  ^^^^^ 
court  itself,  or  by  the  court  alone,  or  for  the  assess- 
ment of  damages  by  a  jury  before  any  judge  of  one  of 
the  superior  courts  of  common  law,  at  nisi  pritcs,  or  at 
the  assizes,  or  before  a  sheriff,  as  is  done  in  writs  of 
inquiry  at  common  law  (v). 

Upon  this  statute  the  following  points  were  set-  Constmetion 

xi   J*  and  effect  uf 

tied : the  Act. 

1.  That  the  statute  did  not  extend  "  the  jurisdiction  z.  Eaaity 
of  the  court  to  cases  where  there  was  a  plaiu  common  n'SJ^xtonded 
law  remedy,  and  where,  before  the  statute,  the  court  ^^«"  ^^^^^ 

•^  was  a  plain 

would  not  have  interfered  "  (w).  common  law 

remedy. 

2.  '*  Where  a  plaintiff  came  to  the  court  for  the  2.  Damages 
specific  performance  of  a  contract  which  could  not  be  ^here7he  con- 
performed  at  all,  there  damages  could  not  be  given  in  j^*®*  ^^^^  ^^t 
lieu  of  specific  performance  "  Xx).  at  all. 

3.  So,  again,  there  could  be  no  relief  in  a  court  of  3.  NoreUef 
equity  "  where  a  bill  was  filed  for  damages,  and  damages  ^^  ^[y 
only  "  (y).  J^«™  ^^^ 

4.  But  though, 'as  a  general  rule,  damages  would  be  4-  Damiiges 
awarded  only  as»  incidental  to  granting  specific  per-  tlon  not^"***^ 
formance  or  an  injunction,  yet  damages  might  be  given  8'*^*«^ 


(tr)  21  &  22  Vict,  c.  27,  Bs.  2-6 ;  and  see  Jaques  y.  MiUar,  L.  R.  6 
Ch.  Div.  153. 

(w)  Wick$  V.  Hunt,  Johnson,  3S0. 

(x)  Per  Wood,  V.  C,  in  MiddUtan  v.  Magnay,  2  H.  &  M.  236 ;  Jiogen 
V.  Challit,  27  Beay.  175  ;  ScoU  v.  HaymerU,  L.  R.  7  Eq.  112. 

(y)  MidcUeton  y.  Magnay,  2  H.  &  M.  237 ;  Lewtn  v.  £arl  of  Shaftes- 
bury, L.  R.  2  Eq.  270. 
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where  the  evidence  was  insufficient  to  support  a  case 
for  an  injunction  (z). 

5.  Injunction  5-  But  the  court  could  notj  in  its  discretion,  give 
damagee.         damages  in  lieu  of  an  injunction  where  the  plaintiff 

made  out  his  right  to  an  injunction  (a). 

6.  Where  6.  Where  a  court  had  jurisdiction  to  compel  specific 
compeT^ific  performance  of  a  part  of  a  contract,  it  had  also  power 
performance     under  the  statute  to  award  damages  for  the  breach  of 

of  one  part  .  ° 

of  an  agree-  another  part  of  that  contract,  m  respect  of  which  it 
Sve  damage  could  uot  have  Compelled  specific  performance.  Thus 
anotherpart or  ^^  *  ^^®  wherc  the  plaintiff  had  agreed  to  grant  a 
for  the  whole,  lease  to  defendant  when  and  so  soon  as  he,  the  defen- 
dant, should  have  built  a  new  house  on  the  land ;  and 
the  defendant  agreed  to  accept  such  lease  when  re- 
quired, and  to  pull  down  an  old  house  then  standing 
on  the  land,  and  to  build  a  new  one  on  the  site  there- 
of. It  was  held  that  the  plaintiff  was  entitled  to 
damages  for  the  non-building  of  the  house,  and  to 
specific  performance  of  the  contract  to  accept  the 
lease.  Wood,  V.C,  spying :  "  The  defendant  has  agreed 
to  accept  a  lease  when  required,  and  the  court  has 
therefore  jurisdiction.  .  .  .  The  court  having  therefore 
acquired  jurisdiction^  may  give  damxiges  either  in  addi- 
tion to  or  in  substitution  for  specific  performance.  The 
meaning  of  the  statute  can  only  be,  that  where  the 
court  has  jurisdiction  in  the  suit,  it  may  award  damages 
in  substitution  for  specific  performance  "  (J). 

Sir  John  Secondly,  By  Rolfs  Act  (c)  it  was  enacted,  that  in 

?etenntnaiio^  ^  cases  in  which  any  relief  or  remedy  within  the 

of  legal  quei-  jurisdiction  of  the  Court  of  Chancery  was  sought  in 

any  Chancery  cause  or  matter,  whether  the  title  to 


(z)  City  of  London  Brewery  Company  v.  Tennant^  L.  B,  9  Ch.  212. 
(o)  Krehl  V.  BurreU,  7  Ch.  Div.  551 ;  10  Ch.  Div.  146. 
(6)  Soama  y.  Edge,  John.  669  ;  MiddleUm  v.  Oreenwood,  2  Do  Q.  J. 
&  S.  X42.  (c)  25  &  26  Vict.  c.  42. 
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such  relief  or  remedy  was  or  was  not  incident  to,  or 
dependent  upon,  a  legal  right,  every  question  of  law 
or  fact  cognisable  in  a  court  of  common  law  on  the 
determination  of  which  the  title  to  such  relief  or 
remedy  depended,  should  be  determined  by  or  before  ^(^^ 
the  same  court ;  or,  when  more  convenient,  an  issue  / 
or  issues  might  be  directed  to  be  tried  at  the  assizes ; 
and  in  all  cases  subject  to  the  court's  being  of  opinion 
in  a  matter  of  concurrent  jurisdiction  that  the  case  was 
properly  brought  into  equity  (d). 

The  courts  of  common  law  were  also  (prior  to  the  injunction  at 
Judicature  Acts)  invested  with  equitable  powers,  and  ^°^®'*  ^^' 
might  have  granted  an  injunction ;  for  by  the  Common 
Law  Procedure  Act,  1854(e),  s.  79,  it  was  enacted, 
that  in  all  cases  of  breach  of  contract  or  other  injury, 
where  the  party  injured  was  entitled  to  maintain  and 
had  brought  an  action,  he  might  in  like   case  and 
manner   as   thereinbefore  provided  with   respect  to 
mandamus,  claim  a   writ  of   injunction  against  the  An  action 
repetition  or  continuance  of  such  breach  of  contract  £JJi  aiJ^^y 
or  other  injury,  or  the  committal  of   any  breach  of  *'**°*™*"*^®^ 
contract  or  injury  of  a  like  kind,  arising  out  of  the 
same  contract,  or  relating  to  the  same  property  or 
right;  and  he  might,  in  the  same  action,  include  a 
claim  for  damages  or  other  redress  (/). 

Of  course  now,  under  the  Judicature  Acts,  the 
Chancery  Division  and  the  Queen's  Bench  Division 
are  in  all  respects  upon  a  level,  each  having  its  own 
original  jurisdiction,  and  also  all  the  original  jurisdic- 
tion of  the  other,  as  regards  all  matters  calling  for  an 
injunction,  with  or  without  damages  or  promts. 

(d)  DwrtU  V.  Pritchardy  L.  R.  I  Ch.  App.  244. 
(«)  17  &  18  Vict.,  c.  125. 

(/)  MaydlY.  Higbey,  31  L.  J.  Exch.  329;  Jesidy,  Chaplin,  2  Jur. 
N.S.931. 
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CHAPTEE  XL 


PABTITION. 


Origin  of 
jurisdiction. 


The  ground  of  the  equity  jurisdiction  in  partition  has 
been  thus  stated  by  Lord  Eedesdale : — "  In  the  case 
of  partition  of  an  estate,  if  the  titles  of  the  parties  are 
in  any  degree  complicated,  the  difficulties  which  have 
occurred  in  proceeding  at  the  common  law  have  led  to 
applications  to  courts  of  equity  for  partitions,  which  are 
effected  by  first  ascertaining  the  rights  of  the  several  per- 
sons interested,  and  then  issuing  a  commission  to  make 
the  partition  required ;  and  upon  return  of  the  commis- 
sion, and  confirmation  of  that  return  by  the  court,  the 
partition  is  finally  completed  by  mutual  conveyances 
of  the  allotments  made  to  the  several  parties  "  (a). 


Writ  of  par- 
tition at  law 
inadequate. 


f 


The  common  law  remedy  by  writ  of  partition  was 
early  found  to  be  inadequate  and  incomplete,  on  ac- 
count of  the  various  and  complicated  interests  which 
arose  in  the  ownership  of  real  estate,  and  because  the 
couits  of  law  were  incapable^xij.  efifecjuating  in  fact  the 
partition  by  mutual  conveyances.     It  was  for  these 


reasons,  coupled  also  with  the  necessity  for  the  dis- 
covery of  titles  and  of  making  all  appropmte  compen- 
satory adjustments,  that  the  courts  of  equity  assume^ 
a  general  concurrent  jurisdiction  with  courts  of  law  in 
all  cases  of  partition ;  but  the  courts  of  equity  inter- 
fered also  in  cases  where  a  partition  would  not  have 
been  directed  at  law ;  for  instance,  where  an  equitable 
title  was  set  up  (6).  ^*^ 


(a)  Mitford  on  Pleading,  120. 
(6)  Will*  V.  Slade,  6  Yea.  498 ;  Cartvfright  v.  PuUcney,  2  Atk.  380. 
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A  suit  for  partition  could  not  have  been  and  cannot  Caaeg  in  which 
be  maintained  by  a  person  interested  as  a  joint-tenant  Jfrected?  "*** 
I      or  tenant  in  common  in  reversion  ;  for  it  would  be  un- 
reasonable  that  a  reversioner  should  disturb  the  exist- 
ing state  of  things  during  the  possession  of  the  tenant 
for  life,  or  other  prior  tenant  (c) ;    also  a  partition 
will  not  be  granted,  when  there  is  an  overriding  power 
_or  trust,  during  the  continuance  of   such  power  or 
thist  (d).     And  of  course  a  bill  or  action  for  partition 
will  not  lie  where  the  purpose  of  the  action  is  not 
^     partition^  but  to  prove  the  legal  title  (e). 

In  suits  for  partition,  diflSculties  often  arise  from  Provieions  of 
the  incapacity  of  some  of  the  persons  interested  in  the  S5o,*when** 
property.     But  now,  where  any  decree  has  been  made  penoM  in- 
by  the  court  for  a  partition,  or  for  a  sale  in  lieu  of  under  inca- 
partition  (/),  of  any  lands,  the  court  may  declare  that  P'®**^' 
any  of  the  parties  to  the  suit  are  trustees  of  such 
lands,  or  any  part  thereof,  within  the  meaning  of  the 
Trustee  Act,  1850;  or  that -the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  suit,  or 
by  other  ways  mentioned  in  the  Act,  are  the  interests 
of  persons  who,  upon  coming  into  existence,  would  be 
trustees  within  the  meaning  of  the  Act ;  and  thereupon 
the  Lord  Chancellor,  intrusted  by  the  sign  manual  with 
the  care  of  the  persons  and  estates  of  lunatics,  may, 
as  to  any  lunatic  or  person  of  unsound. mind,  or  the 
Chancery  Division  or  any  judge  thereof  may,  in  other 
cases,  make  such  orders  as  to  the  estates,  rights,  and 
interests  of  such  persons,  born  or  unborn,  as  he  or  the 
court  mighty  under  the  provisions  of  the  Act,  make 
concerning  the  estates,  rights,  and  interests  of  trustees 


(c)  Evam  v.  BagnhaWy  L.  R.  8  Eq.  469 ;  L.  R.  5  Cb.  340. 

{d)  Stoaine  v.  Denby,  14  Ch.  Div.  326  ;  Taylor  v.  Grange,  13  Cb.  Div. 
223,  and  15  Ch.  Div.  165  ;  Biggt  v.  Peacock,  20  Ch.  Div.  200. 

(e)  Oiffard  v.  WUliafni,  L.  R.  5  Ch.  546 ;  Slade  v.  Barlow,  L.  R.  7 
Eq.  296. 

(/)  The  Partition  Act,  1868  (31  k  32  Vict.,  c.  40),  s.  7,  amended  by 
the  Partition  Act,  1876  (39  &  40  Vict,  c.  17). 
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bom  or  unborn  {g).  Accordingly,  if  any  of  the  persons 
interested  are  infants,  lunatics,  or  persons  of  unsound 
mind,  the  court  will  carry  into  efifect  the  decree  for 
partition,  by  making  an  order  vesting  their  shares  in 
or  directing  a  conveyance  of  their  shares  by  such  per- 
sons as  the  court  shall  direct  (A). 

Partition,  how      Formerly  a  partition  was .  usually  made  by  a  pom- 

""*^®*  mission  issued  to  inspect  and  apportion  the   estate 

among  the  several  persons  entitled.    Now,  however,  it 

is  more  usually  made  upon  a  reference  to  Chambers,  or 

(but  very  rarely)  by  the  decree  at  the  hearing. 

Difficulties,  Where  the  property  is  small  and  the  persons  inter- 

pirty^mjoi.  of  ^^^  ^^  Daany,  the  difficirities  in  the  way  of .  carrying 
cArrying  par-    a  partition  into  effect  were  often  so  great  as  to  render 

tition  into  -^  A  1  />   .  1       mi 

effect.  the  step  the  reverse  of  benenciaL    The  court  in  one 

case  (i)  directed  the  partition  of  a  house,  and  the  com- 
mission having  been  executed,  an  exception  was  taken 
by  the  defendant  on  the  ground  that  the  commissioners 
had  allotted  to  the  plaintiff  the  whole  stack  of  chim- 
neys, all  the  fireplaces,  the  only  staircase,  and  all  the 
conveniences  in  the  yard.  The  Lord  Chancellor  over- 
ruled the  exception,  saying  that  he  did  not  know  how 
to  make  a  better  partition  for  them ;  that  he  granted 
the  commission  with  great  reluctance,  but  was  bound 
by  authority. 

Now  remedied      These  difficulties  are  now  in  great  measure  removed 
pUuionAot.,  by  the  Partition  Act,  i868,  amended  by  the  Partition 
^868  and         Act,  1 8 76  (j),  by  which  it  is  provided,  that  if  it  ap- 
pears to  the  court  that,  by  reason  of  the  nature  of 
the  property  or  of  the  number  of  the  parties  interested 
or  presumptively  interested,  or  of  the  absence  or  dis- 


ig)  Trustee  Act,  1850  (13  &  14  Vict,  c.  60),  ».  30. 
(A)  76id.,  88.  3,  7,  30;  Dan.  Ch.  Pr.  1031. 
(»)   Turner  v.  Morgan,  8  Vea.  143. 
U)  39  &  40  Vict.,  c.  17. 
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ability  of  some  of  the  parties,  or  of  any  other  circum- 
stance,  a  sale  of  the  property  and  a  distribution  of 
the  proceeds  would  be  more  beneficial  than  a  parti- 
tion, the  court  may,  if  it  thinks  fiit,  on  the  request  of 
any  of  the  parties  interested^  and  notwithstanding 
the  dissent  or  disaWty  of  any  others,  direct  a  sale 
accordingly  (A).  Also,  upon  the  request  of  a  moietv 
or  upwards  of  the  co-owners,  the  court  is  required  to 
direct  a  sale,  imless  it  sees  good  cause  to  the  con- 
trary (/). 

The  sale  may  be  directed  on  motion  upon  admissions  Sale,-^modeof 
in  the  pleadings  (m) ;  and  usually  all  the  co-owners  (other    ^*  "**' 
than  tlie  party  having  the  conduct  of  the  sale)  have 
leave  to  bid  (n). 

(k)  31  &  32  Vict.,  c.  40^  8.  3  ;  Dan.  Ch.  Pr.  1019-1022.  See  ^owe 
▼.  Gray,  L.  R.  5  Ch.  Div.  263  ;  Wilkmton  y.  Jchenu,  L.  R.  16  Eq.  14  ; 
J>rmhwater  v.  Ratdiffe,  L.  R.  ao  Eq.  52S  ;  QUberi  v.  Smith,  8  Ch.  Diy. 
^48 ;  II  Ch.  Diy.  78.  And  see  also  Qregory  Wftlker*a  Manual  of  the 
Partition  Acta,  1868  and  1876. 

(0  Porter  y.  Lopet,  7  Ch.  Diy.  358 ;  Saxton  y.  Bartle^,  W.  N.  1879, 
p.  94. 

(m)  Order  xl.  rule  11  ;  Burndl  r.  Bumdly  II  Ch.  Diy.  213. 

(n)  VerraU  y.  Caihcart,  W.  N.  1879,  p.  loo. 
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INTERPLEADER. 

interpieiwier  in  WHERE  two  Or  more  persons,  who8e  titles  were  con- 
two^armorr  i^Gcted  by  reason  either  of  one  being  derived  from  the 
pertODB  claim   other,  or  of  both  being  derived  from  a  common  source, 

the  same  thing  ® 

from  a  third  claimed  the  same  thing  from  a  third  person,  and  he,  not 
^™?°'  knowing  to  which  of  the  claimants  he  ought  of  right 

to  render  it,  feared  he  might  be  hurt  by  one  or  other 
of  them,  he  might  have  exhibited  a  bill  of  interpleader 
against  them,  stating  their  several  claims  and  bis  own 
position  in  regard  to  the  matter,  and  praying  that  the 
claimants  might  interplead,  so  that  the  court  might 
adjudge  to  whom  the  thing  belonged;  and  .if  any 
suits  at  law  had  been  brought  against  him,  he  might 
also  have  prayed  that  the  claimants  might  be  re- 
strained from  proceeding  with  those  suits  or  actions 
till  the  right  was  determined  (a). 

Interpleader        It  is  true  the  remedy  of  interpleader  existed  also 
**^7ofK  ^^  *^«  common  law;  but  it  had  at  law  a  very  narrow 
range  of  purpose  and   application,  lying  only  in  the 
case  of  a  joint^bailment  by  the  claimants  (6). 


bailment. 


MiuheU  v.  ^^  Order  that  a  party  might  interplead  in  equity, 

TaintSTto  a  ^^  ^^  essential  that  he  should  have  no  personal  in- 

biii  of  inter-  terest  in  the  subject-matter.     Therefore  where,  as  in 

Lve htAno  Mitchell  V.  JSdyne  (c),  plaintiff,  an  auctioneer,  had  sold 

(a)  Mitford  on  Pleading,  58, 59 ;  Jones  y,  Thomas,  2  Sm.  k  Qiff.  186 ; 
and  see  Prvdenlial  Auurance  Company  t.  Thomas,  L.  K  3  Ch.  74. 

(b)  Oratoshay  v.  Thornton,  2  My.  &  Cr.  I,  21. 
(e)  2  Sim.  &  Stu.  63. 
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an  estate  for  one  of  the  defendants,  and  the  other  penonai 
defendant,  who  was  the  purchaser,  had  commenced  an  S^robject- 
action  against  the  plaintifif  for  the  deposit,  and  the"*^*®*^- 
plaintiff  prayed  an  interpleader  and  injunction,  offer- 
ing, at  the  same  time,  to  pay  the  deposit  money  into 
court,  after  dedv>eting   his   commission,  —  the  Vice- 
Chancellor  refused  the  bill,  saying,  "  Interpleader  is 
where  the  plaintifif  is  the  holder  of  a  stake  which  is 
equally  contested  by  the  defendants,  and  as  to  which 
the  plaintiff  is  wholly  indifferent  between  the  parties, 
and  the  right  to  which  will  be  fully  settled  by  the 
interpleader  between  the  defendants  "  (d). 

Moreover,'  the  plaintiff  in  interpleader,  besides  hav-  Crawthap  v. 
ing  had  no  personal  interest  in  the  subject-matter,  plaintiff  mutt 
must  also   have  been  under  no  personal  liabiljtv  to^^^^^^*^ 
either  of  the  claimants;  and  therefore  where,  as  inpe»onai 
Crawshay  v.  ThorrUon  (e),  A.  deposited  certain  iron 
with  B.  &  Co.,  who  were  wharfingers,  and  afterwards 
directed  them  to  deliver  it  to  C. ;  and  C.  applied  to 

B.  &  Co.  to  know  the  particulars  of  the  iron  held  by 
them  on  his  account ;  and  B.  &  Co.  then  wrote  a  letter 
to  C,  saying  that  in  compliance  with  his  request  they 
annexed  a  note  to  the  landing  weights  of  the  iron 
transferred  into  his  name  by  A.,  and  now  held  by 
them  (B.  &  Co.)  at  his  (C.'s)  disposal;  and  B.  &  Co. 
subsequently  received  notice  from  D.  that  the  iron 
belonged  to  him;  and  B.  &  Co.  then  filed  a  bill  of 
interpleader  against  C.  and  D, — ^it  was  held  that  they 
could  not  maintain  interpleader,  for  after  their  letter  to 

C,  he  had  a  right  against  them  independently  of  the 
question  whether  D.  was  or  was  not  entitled  to  the 
iron, — the  Lord  Chancellor  saying  as  follows : — 

"  The  case  tendered  by  every  such  bill  of  inter-  it  wu  eaen- 
pleader  ought  to  be,  that  the  whole  of  the  rights  claimed  S^i^itSder 

((2)  Langtttm  y.  Soyltkm,  2  Yes.  Jr.  109 ;  and  see  AUenbonmgh  v. 
SL  Catharine  Docka  Co,,  3  C.  P.  D.  373,  467. 
(e)  2  My.  &  Cr.  I,  19. 
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that  the  whole  by  the  defendants  may  be  properly  determined  by  liti- 
chumed  It  gation  between  them,  and  that  the  plaintiffs  are  not 
■hoiUdbe      '  ^J^Aqt  any  liabilities  to  either  of  the  defendants  beyond 

finaUj  deter-  thoso  which  arise  from  the  title  to  the  property  in  con- 
mined  bj  the     ^      ^       ,  .  -  ,,         7     .    ..i,.    I  , 

litigation.  test ;  oecaiMc  %j  the  plaint%ffs  have  canu  wmer  any  per- 
sonal obligation,  independently  of  the  qtiestion  of  property, 
BO  that  either  of  the  defendants  may  recovei*  against  them 
at  law  without  establishing  a  right  to  the  property,  it  is 
obvious  that  no  litigation  between  the  defmdarUs  can 
ascertain  their  respective  rights  as  against  the  plaintiffs; 
and  the  injunction^  which  is  of  course  if  the  case  be  a 
proper  subject  for  interpleader,  would  deprive  a  defen- 
dant having  such  a  case,  beyond  the  question  of  pro- 
perty, of  part  of  his  legal  remedy,  with  the  possibility, 
at  least,  of  failing  in  the  contest  with  his  co-defendant ; 
in  which  case  the  injunction  would  deprive  him  of  a 
legal  right,  without  affording  him  any  equivalent  or 
compensation." 

Interpleader  It  was  sufl&cient  to  give  jurisdiction  in  interpleader, 
titiewM legal  ^^^^  ^®  *^^^®  ^^  ^^®  ^^  ^^^  claimants  was  legal  and  of 
ftnd  the  other  the  Other  equitable  (/),  and  it  was  not  necessary  that 
the  titles  of  both  claimants  should  be  legal  or  should 
be  equitable.  Therefore,  if  a  debt  had  been  assigned, 
and  a  controversy  arose  between  the  assignor  and  the 
assignee  respecting  the  title,  a  bill  of  interpleader 
might  have  been  brought  by  the  debtor  to  have  the 
point  settled  to  whom  he  should  pay  {g) ;  and  in  fact, 
where  one  of  the  claims  was  purely  equitable,  it  was 
formerly  indispensable  to  come  into  equity;  for  in 
such  a  case  there  could  have  been  no  interpleader  at 
law  (A) ;  but  after  the  Common  Law  Procedure  Act, 
i860,  courts  of  law  would  on  an  interpleader  issue 
have  taken  into  consideration  the  equitable  rights  of 
the  parties  (i).     And,  on  the  other  hand,  in  the  case 

(/)  Parit  V.  OiViam,  Coop.  56  ;  Morgan  v.  Manacle,  2  Mer.  107. 

(9)  Wright  Y,  Ward,  4  Rues.  215. 

ih)  BoUonv.  WUlianu,  4  Bro.  C.  C.  309. 

(i)  Itutden  v.  Pope,  L.  B.  3  Ex.  269. 
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of  adverse  independent  legal  titles,  the  party  holding  No  inter- 
the  property  was  not  entitled  to  interplead  in  equity,  L»e  oTadvewe 
for  that  would  have  been  to  assume  the  right  to  try  j^^^*^"' 
merely  legal  questions  (j). 

It  was  a  settled  rule  of  law,  and  of  equity  also,  that  Agent  could 
an  agent  should  not  be  allowed  to  dispute  the  title  of  pkader  a^nat 
his  principal  to  property  which  he  had  received  from'*"P"°°^P*^* 
or  for  his  principal  (i) ;  and  he  could  not  therefore  in 
general  interplead,  although  in  exceptional  cases  he 
might  do  so.    For  example,  if  the  principal  had  created 
an  interest  in  or  lien  on  the  fund  or  property  in  favour 
of  a  third  person,  and  the  nature  and  extent  of  that 
interest  or  lien  was  in  controversy  between  the  prin-  Except  where 
cipal  and  such  third  person,  then  the  agent  might,  f or  cmtodTi  Uen 
his  own  protection,  have  had  interpleader  to  compel  jhird^p^y^  * 
the  principal  and  such  third  person  to  litigate  their 
respective  titles  to  the  fund  or  property  (l). 

Also,  a  tenant  could  not  in  general  have  had  inter-  Tenant  conid 
pleader  against  his  landlord  and  a  stranger  claiming  ^imt  hia 
under  a  title  adverse  to  his  landlord;  for  a  bill  of  Jj^^^'^/'^*^ 
interpleader  was  where  two  persons  claimed  of  a  third  claiming  by  a 
the  8a7ne  debt  or  the  same  duty,  and  in  the  case  of  an  title.  ^ 
adverse  claimant  it  was  dear  he  could  not  be  claiming 
the  same  debt ;  for  the  rent  due  upon  the  demise  was 
a  di^erent  demand  from  that  which  some  other  person 
might  have  upon  the  occupation  qf  the  premises  (m). 
But  equity  would,  even  in  the  case  of  a  tenant,  have  Caeei  where  a 
granted  relief  by  way  of  interpleader  if  the  persons  bSog  a  biS  of 
claiming  the  same  rent  claimed  in  privity  of  contract  ^'^^^^rleader. 
or  of  tenure,  as  in  the  case  of  a  mortgagor  and  a 
mortgagee ;  and  as  in  the  case  of  a  trustee  and  a  cestui 

ij)  Peanon  r,  Cardcn,  2  Rub&  &  M.  606,  610. 

{k)  Dixon  v.  Ha/nmond,  2  B.  &  Aid.  313  ;  NichjoUon  v.  KncvfUi,  5 
Madd.  47. 

(0  SmUh  T.  Mummcnd^  6  Sim.  10;  Wright  r.  Wwrd,  4  Rasa.  215, 
220. 

(m)  Dungey  y.  Avgove,  2  Vea.  Jr.  3x0;  (7ooi  ▼.  Ro$dyn,  I  Oiff.  167. 
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qtie  trust;  or  where  an  estate  was  settled  to  the  sepa- 
rate use  of  a  married  woman,  of  which  the  tenant  had 
notice,  and  the  husband  had  been  in  receipt  of  the 
rent  (n).  In  cases  of  this  sort  the  tenant  did  not  dis- 
pute the  title  of  his  landlord,  but  he  aflirmed  that 
title,  and  the  tenure  and  contract  by  which  the  rent 
was  payable,  and  put  himself  upon  the  mere  uncer- 
tainty of  the  person  to  whom  he  was  to  pay  the  rent. 

sheriflp  seizing       A  bill  of  interpleader  could  not  have  been  filed  by 

not  file  a^biu    *  sheriff  who  had  seized  goods  in  execution  against 

pleader.  ^^^  ^^  °^^^  persons  putting  forward  adverse  claims 

to  the  property,  scU.  because  interpleader  lay  "where 

two  pftTflOT^j^^^laimed^of^  thiij^  debt  orjhe 

j^e  duty,'"  and  by  the  seizure  the  sheriff,  as  to  one 

of  the  defendants,  admitted  himself  a  wrong-doer  {o) ; 

nevertheless,  equity  would  have  allowed  interpleader 

by  a  sheriJBf  where  there  were  conflicting  equitable 

claims  on  the  property  which  he  had  seized  (p). 

Interpleader  And  Under  the  statutes  I  &  2  Will.  IV.,  c.  58,  and 
dicatnreActa,  23  &  24  Vict.,  c.  126,  the  common  law  courts  ac- 
s^utea prior  ^^^^^^  ^  ™^^®  cxtcnsivc  jurisdiction  in  interpleader; 
thereto.  for  by  the  former  of  these  Acts  the  benefit  of  an  inter- 

pleader was  extended  to  the  sheriff;  and  by  the  latter 
of  them,  the  parties  might  have  interpleader,  although 
their  titles  were  not  derived  from  one  common  source. 
y\.  And  by  Order  i.,  Eule  2,  oFthe  new  procedure  under 
the  Judicature  Acts,  it  is  provided  with  respect  to 
interpleader,  that  the  procedure  and  practice  in  use  at 
common  law  under  the  two  last-mentioned  Acts  shall 
apply  to  all  actions  in  all  the  divisions  of  the  High 
Court  of  Justice.     Under  these  Acts,  the  application 

(n)  ffodget  v.  Smith,  i  Cox,  357 ;  Clarke  v.  Byn^  13  Vea.  383 ; 
Johnwn  V.  Atkinson,  3  Anst.  798. 

(0)  SUnffsby  v.  Boidton,  i  V.  &  B.  335. 

(p)  Danieira  Ch.  Pr.  1416;  Tt{ft<nt  v.  Hwrdimg,  6  Jar.  N.S.  116  ; 
Hale  ▼.  Saloon  Omnibua  Co.,  4  Drew.  492 ;  Button  v.  Fumess,  12  Jar. 
N.S,  3S6  ;  a.  c.  35  Beay.  461. 
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is   made  to  a  judge  at  Chambers,  and  if  made  by  a 

defendant,  it  is  made  at  any  time  after  service  of  the 

writ  in  the  action,  and  after  the  defendant's  appearance 

thereto,  but  before  delivery  of  his  statement  of  defence  \(y^^  tO^^Orit-*  I 

and  if  made  by  the  sheriff,  it  is  made  immediately 

after  he  has  seized  the  goods  in  execution.    Apparently, 

therefore,  all  the  old  distinctions  between  law  and  equity 

in  respect  of  interpleader  have  been  merged,  and  the 

slow  and  cumbrous  procedure  in  equity  has  also  been 

abolished,  and  the  procedure  at  law  has  been  adopted ; 

but   equities    and   equitable    estates   are   now    fully 

regarded  in  the   Queen's  Bench  as  well  as  in  the 

Chancery  Division  {q), 

(g)  See  Book  II.  of  this  work,  "  The  Practice  in  Bquity,"  e.  24. 
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And  (12.)  That  the  discovery  was  not  material  at 
the  then  stage  of  the  action,  or  that  the  plainti£[*s 
right  to  it  depended  upon  the  prior  decision  of  some 
matter  in  dispute  between  himself  and  the  defendant. 

And  all  these  defences  (it  is  to  be  observed)  are 
still  open  to  either  party  to  an  action,  as  objections 
which  he  may  take  to  discovery  under  the  present 
practice,  whether  sought  to  be  obtained  by  interroga- 
tories, affidavit  of  documents,  or  otherwise. 

lUastrations.        A  few  illustrations  of  these  various  defences  will 
bring  out  their  true  character  and  applicability.    Thus, 

(i.)  An  heir-at-law  could  not,  during  the  life  of  his 
ancestor,  have  obtained  discovery  of  title-deeds  of  the 
ancestor's  estate,  for  he  had  no  present  title  what- 
ever ;  but  an  heir-in-tail  was  entitled  to  see  the  deed 
creating  the  estate-tail,  for  he  had  a  present  and 
existing  title. 

(2.)  If  it  clearly  appeared  that  the  action  was  not 
maintainable  at  law,  the  discovery  must  have  been 
useless,  and  therefore  would  have  been  refused  (b) ;  on 
the  other  hand,  if  the  point  was  fairly  open  to  doubt, 
the  discovery,  as  it  might  prove  useful  in  the  action, 
would  in  general  have  been  granted  (c),  unless  it  was 
of  a  kind  to  be  not  material  at  the  then  stage  of  the 
action. 
^  (3.)  No  discovery  would  be  granted  for  any  action 
not  purely  civil,  e.^.,  a  criminal  prosecution.     And, 

(3a).  Discovery  would  not  be  compelled  where  the 
effect  of  it  would  be  a  confiscation  of  the  defendant's 
property  {d). 

(4.)  Again,  no  discovery  would  be  granted  against  a 
married  woman  to  compel  her  to  disclose  facts  which 


(6)  See  WalltM  v.  Duke  ofPorOand,  3  Vas.  Jr.  494  ;  Lord  Kennngtan 
V.  ManuU,  13  Ves.  240. 
(e)  Thanat  v.  Tyler,  3  Toange  &  Col.  Ex.  255. 
(d)  United  StaUi  0/ America  y.  M*Jiae,  L.  R.  3  Cb.  79. 
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might  charge  her  husband ;  or  against  a  person  stand- 
ing in  a  relation  of  professional  confidence  to  disclose 
the  secrets  of  his  client. 

(5.)  Where  the  objection  to  the  discovery  was  that 
the  defendant  was  a  mere  witness  and  had  no  interest 
in  the  suit,  he  might  of  course  be  examined  in  the  suit 
as  a  witness,  and  there  was  therefore  no  ground  for 
any  discovery  in  aid  (e). 

And  (6.)  A  defendant  might  always  object  to  dis- 
covery if  he  was  a  bond  fide  purchaser  for  value  with- 
out notice  of  the  plaintiffs  claim  (/). 

Also,  (7.)  Courts  of  equity  would  not  have  granted  DUooyery,— 
discovery  in  aid  of  an  action  in  another  court  if  the  latter  ^ieli  wfiSed 
court  was  competent  to  give  discovery,  and  had  always 
been  so  competent ;  but  courts  of  equity  did  not  lose  the 
jurisdiction  to  grant  discovery  in  aid  of  an  action  at 
law  merely  because  the  courts  of  common  law  subse- 
quently (scH.  by  the  stats.  14  &  r  5  Vict.,  c.  99,  and  17 
&  18  Vict.,  c.  126)  acquired  the  like  jurisdiction  (g); 
and  it  was  not,  in  fact,  until  the  Judicature  Act,  1873, 
that  the  peculiar  jurisdiction  of  equity  to  grant  dis- 
covery in  aid  became  obsolete  and  superfluous  (h). 

Courts  of  equity  would  not  have  granted  discovery  No  discovery 
in  aid  of  a  voluntarv  arbitration  (i),  but  would  have  [^t-^j^' *''***" 
done  so  in  aid  of  a   compulsory  agbitration  in  an  Except  aru- 

A»4■;r^*«  /  A  tration  were 

f0mSJ)'  oompulsory. 

SEOnoir  la.— Oti  Bills  to  Perpetuate  Testimony,  and  to 
take  SvideTice  De  bene  esse. 

Bills  to  perpetuate  testimony  were  a  branch  of  the 

(e)  Dan.  Ch.  Pr.  255. 

(/)  See  Stcmhope  v.  J^H  Vemey,  2  Eden,  81  ;  WiUoughby  ▼.  Wil- 
lougkbif,  I  Term  k  763. 

Q)  LoveUy,  OaUotoay,  17  Beav.   I  ;  BritUk  Emp,  Shipping  Co,  y. 
8ome$t  3  E.  &  J.  433. 

{h)  See  Orr  v.  £iaper,  L.  R  4  Ch.  Div.  92  ;  and  compare  IHaoon 
T.  Enoekj  L.  R  13  Eq.  400 ;  Carver  v.  PiiUo  LieUf  L.  R.  7  Ch.  App.  9a 

{%)  Street  v.  Rigby,  6  Vesey,  821. 

Ij)  British  £mp.  Shipping.  Co.  v.  Somes,  3  E.  &  J.  333. 

2  P 


594  THE  AUXILIARY  JURISDICTION. 

(a.)BiU8toper-law  of  discovery  in  equity.  The  object  of  such  bills 
mony.**  ^^^  ^^^  ^o  preserve,  that  is,  to  perpetuate,  evidence  when 
To  preaenre      j^  ^as  in  danger  of  being  lost,  before  the  matter  to 

evidence  m  o  o  » 

danger  of  which  it  related  could  be  made  the  subject  of  judicial 
before  VavLes-  investigation.  The  depositions  taken  under  the  decree^ 
utigatedl  ***  ^^  order  made  in  such  cases  were  not  published  until 
The  objection  after  the  death  of  the  witnesses ;  and  for  this  reason 
depositions  *  chiefly,  courts  of  equity  did  not  generally  entertain 
lUheiftuf'*^"  such  bills,  unless  where  it  was  absolutely  necessary  to 
after  death  of  prevent  a  failure  of  justice  (i),  or  unless  where  the  pre- 
servation of  the  evidence  would  clearly  tend  to  pre- 
vent future  litigation  (Z). 

If  matter  If,  therefore,  it  were  possible  that  the  matter  in  con- 

^oe^u^tedl  troversy  could  be  made  the  subjgct  of  immediate  judi- 
fuMd^tT'  cial  mvestigiEttion  by  the  party  who  souglitTo  perpetuate 
petnate  testi-  the  testimony,  there  was  no  reason  for  giving  him  the 
^^^^'  advantage  of  deferring  his    proceedings  to  a  future 

time,  and  of  substituting  written  depositions  for  vivd 
But  equity  voce  evidence  (m).  But  if  the  party  who  filed  the  bill 
refuse  S^the  could  uot  bring  the  matter  into  immediate  judicial 
not^w^**  investigation  (which  might  have  happened  when -his 
means  be  at  title  was  in  remainder),  or  if  he  himself  was  in  actual 
once    iga    .  p^gg^ggj^^  q£  ^jj^g  property,  in  either  of  these  cases 

equity  would  have  entertained  a  suit  to  perpetuate  the 

testimony  (n). 

Equity  would  So  also  the  court  declined  to  entertain  a  bill  to 
eF?denS*ofa**  perpetuate  testimony  in  support  of  a  right  which  mi^ht 
fti^^htllm^'?  ^  immediately  barred,  as  in  the  case  of  a  remainder- 
barred,  man  filing  a  bill  against  the  tenant-in-tail  in  posses- 
sion (o). 


{k)  AngtU  ▼.  AngeU,  I  Sim.  k  Stu.  83  ;  Hanover  ▼.  Eamfray,  13  Ch. 
Div.  380. 

(0   Mitford  PI.  172,  173. 

(n»)  ElUoe  t.  Jtoupdl  (No.  i),  32  BeaT.  299. 

(n)  Si.  1508  ;  Earl  Spencer  t.  Peek,  L.  K.  3  Eq.  415 ;  Llanover  v. 
Eomfray,  19  Ch.  Dir.  224. 

(0)  DunUjf  V.  FiUhardinge,  6  Yes.  261. 
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By  the  statute  5  &  6  Vict,  c.  6g,  it  was  enacted,  Under  s  &  6 
that  any  person  who  would,  under  the  circumstances  eyeryspeoieB 
alleged  by  him  to   exist,  become  entitled,  ifpon  tlte^l^^^^^' 
Ttapfferiinff  of  any  future  event,  to  any  honour,  title, 
dignity,  or  offi«e,  or  to  any  estate  or  interest  in  any 
property,  real  or  personal,  the  right  or  claim  to  which 
could  not  by  him  be  brought  to  trial  he/ore  the  happen- 
ing of  stcch  eventy  should  be  entitled  to  file  a  bill  in 
Chancery  to  perpetuate  any  testimony  which  might 
be  material  for  establishing  such  claim  or  right  (p). 
Before  this  statute,  a  mere   expectancy  or  spes  sue-  Before  the 
cessionis,  as  that  of  an  heir-at-law,  was  not  considered  expectancy*" 
sufficient  to  sustain  a  bill  to  perpetuate  testimony,  ^^^^"^^^^ 
though  any  interest,  however  small  or  remote,  even  enoagh. 
though,  contbgent,  which   the    law  would  recognise, 
entitled  a  party  to  the  relief  (j).     So  also,  before  the  And  there 
statute,  a  bill  to  perpetuate  testimony  was  only  allowed  £,e*  .ome 
where  some  right  to  property  was  involved  (r).  "k^*  *<>  P'°" 

Also,  imder  the  Legitimacy  Declaration  Act,  1 8  5  8  Legitimacy 
(5),  the  Court  of  Divorce  (now  the  Probate  and  Divorce  ^0^1858^— 
division  of  the  High  Court,  or  indeed  any  division  of  ^j*!^A^**^°'^ 
that  court)  is  empowered,  on  the  petition  of  certain  under, 
persons  specially  interested,  to  make  decrees  declaratory 
of  the  legitimacy  or  illegitimacy  of  any  such  petitioner, 
or  of  the  validity  or  invalidity  of  the  marriage  of  his 
parents  or  grandparents,  or  of  his  own  marriage,  or  of 
his  right  to  be  deemed  a  natural-born  subject  (t) ;  but 
this  statute  does  not  extend,  e.^.,  to  a  petitioner  claiming 
to  be  declared  entitled  to  an  honoua*  or  baronetcy  (u). 
And  for  that  and  many  other  purposes,  even  since  the 
Judicature  Acts,  which  appear  to  contain  no  specific  The  Judica- 
provision  regarding  the  subject,  an  action  in  the  nature  effect  of. ' 

(p)  CampbeU  t.  Earl  of  Daihoune,  L.  R.  i  H.  L.  So.  App.  462. 

{q)  DurtUy  r.  FUzhardinge,  6  Vea.  251. 

(r)  TownJund  Peerage  Case,  10  CI.  &  Fin.  289. 

(f)  21  &  22  Vict.,  c.  93. 

(t)  Frederick  v.  AU.'Qm,,  L.  R.  3  P.  &  M.  270. 

(tt)  lhid,y  L.  R.  3  P.  &  M.  196. 
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of  a  bill  to  perpetuate  testimony  still  lies,  upon  the 
grounds  and  under  the  circumstances  upon  and  under 
which  it  previously  lay. 

(6.)  BiUs  to  Bills  to  take  testimony  de  bene  esse,  and  bills  to  take 

de  6ene*«S°"^  the  testimony  of  persons  resident  abroad,  to  b^  used^  ^n 

suits  actugj^y  pendi^nq  in  the  courts,  were  another  branch 

of  the  law  of  discovery  in  equity.     There  was  this 

How  dis-         broad  distinction  between  bills  of  this  sort  and  bills  to 

f ronTbiiu  to     perpetuate  testimony,  that  the  latter  could  be  brought 

^^toon*^      by  persons  only  who  were  in  possession  or  who  could 

shg^Lliy^,  and  who  could  not  for  the  present  sue  at 

law,  while  bills  to  take  testimony  (^hene  esse  might  be 

brought,  not  only  by  persons  who  were  in  possession  or 

who  could  show  title,  but  also  by  persons  who  were  out 

of  possession  and  who  showed  no  title,  or  only  the  title 

in  dispute,  and  who  were  then  actually  litigating  the 

matter  at  law ;  for  bills  de  bene  esse  could  be  brought 

only  when  an  action  was  then  rlppftTK^^nyr^   and  not 

before  1(5)^ 

Qroonds  for  Bills  to  take  evidence  de  iene  esse  would  be  enter- 
jurilSiction!**  tained  where  important  witnesses  were  so  old  and 
infirm  that  they  could  not  safely  travel,  or  were  in  a 
precarious  state  of  health,  or  were  abroad  at  the  time 
of  trial,  or  wherever,  in  fact,  the  justice  of  the  case 
appeared  to  require  it  {w). 

The  Judica-  The  equity  jurisdiction,  with  reference  to  testimony 
iflSo^^""  ^«  ^«^  «^>  and  to  take  the  evidence  of  persons  resident 
abroad,  became  of  considerably  less  practical  import- 
ance after  the  courts  of  common  law  were  invested 
with  ample  powers  for  that  purpose  by  the  statutes  1 3 
Geo.  Ill,  c.  63,  s.  44,  and   i  Will.  IV.,  c.  22,  s.  i ; 


(v)  St.  1513  ;  AngeU  r.  AngOL,  I  Sim.  k  Stu.  83. 

(»)  Danieirs  Gh.  Pr.  816;  see  Warners,  MasM,  16  Ch.  Dir.  100; 
Hanover  t,  ffomfray,  PhUlipi  t.  Hanover,  19  Ch.  Dir.  224 ;  and  tee 
sect.  64  of  the  Practice  in  Equity,  Book  ii.,  infrck. 
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and,  of  course,  under  the  Judicature  Acts,  in  lieu  of 
a  bill  or  action  to  take  evidence  de  bene  esse,  there 
would  now  be  a  mere  order  to  examine  de  bene  esse, 
obtained  (under  Order  xxxvii.,  Kule  4)  from  the  court 
or  judge  before  whom  the  action  or  matter  is  proceed- 
ing, on  a  summary  application  in  the  pending  cause  or 
matter. 


Section  II. — On  BUls  Quia  timet  and  Bills  of  Peace. 

Bills  quia  timet  were  in  the  nature  of  writs  of  pre-  {a.)qviatim€t, 
vention  or  of  precaution.     The  party  sought  the  aid 
of   the  court    because  he  feared    {quia   timet)  some  in  order  to 
future  probable  injury  to  his  rights  or  interests,  and  wrongi! 
not  because  an  injury  had  already  occurred  which 
required  compensation  or  other  relief.     The  nature 
of  the  relief  given  by  courts  of  equity  was  dependent 
on  curcumstances.     They  interfered  sometimes  by  the  Appointment 
/    nppnriTihmft^^  nf  y^  ronpivflr  nf  rcnts  or  Other  iucome,  ***  ^®*^*^®"- 

sometimes  by  an  order  to  pay  a  pecuqiary  fund  into 
3   ^2P^'  sometimes  by  directinp;  flpnufitiy  tn  be  given  or  Directing 
^    money  to  be  paid  over,  and  sometimes  by  the  mere  STgiven.*^ 
J-'  issuing^  of  an  injunction  or  other  remedial  process,  Granting 
thus  adapting  their  relief  to  the  precise  nature  of  the  '"J^*^®**°"*- 
particular  case  and  the  remedial  justice  required  by  it. 
And  even  since  the  Judicature  Acts,  an  action  in  the 
nature  of  a  bill  quia  tim^  may  still  be  brought,  but  in 
general  the  action  at  the  present  day  is  not  exclusively 
in  the  nature  of  the  old  bill  quia  timet,  but  seeks 
other  substantive  relief,  the  preventive  or  precautionary 
relief  being  merely  incidentcd  to  such  other  substan- 
tive reUef  {x).  b^^^O.ir  C :  '  >  r/.LV'| 

Bills  of  peace  bore  some  resemblance  to  bills  quia{h.)Bmaot 
iim£t,  although  occasionally  brought  before  any  suit  Sui^^^hed 


-t. 


{x)  See  seota.  i  iS,  123  of  the  Practice  in  Equity,  Book  ii.,  infra;  alao 
Bendriki  t.  Montagu,  17  Ch.  Div.  638. 


from  bills 
quia  timet. 
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was  instituted,  and  were  most  generally  brought  after 
the  right  had  been  tried  at  law. 

Bills  of  peace,  By  a  bill  of  peace  properly  so  called  was  understood 
—their  object.  ^  ^^yj  brought  by  a  person  to  establish  and  perpetuate 
a  right  which  he  claimed,  and  which,  from  its  very 
nature,  was  or  might  be  controverted  by  different 
persons  in  different  actions,  and  justice  required  that 
the  party  should  be  quieted  in  the  right,  if  it  was 
already  sufficiently  established,  or  if  it  should  be 
sufficiently  established  under  the  direction  of  the 
court, — Interest  reipuUicce  ut  sit  finis  litium, 

BiUs  of  peace,  Thus,  where  there  was  one  general  right  to  be 
Mses^for/^  established  against  a  great  number  of  persons;  or 
where  one  person  claimed  or  defended  a  right  against 
many,  or  where  many  claimed  or  defended  a  right 
against  one  (y),  the  court  of  equity,  having  power  to 
bring  all  the  parties  before  it,  would,  in  order  to  pre- 
vent a  multiplicity  of  suits,  proceed  to  ascertain  the 
general  right,  either  by  directing  an  action  or  issue 
at  law  to  try  the  right,  or  by  determining  the  right 
itself  under  Rolfs  Act(2;),  and  would  then  make  a 
BiUs  of  peace,  decree  finally  binding  on  all  the  parties  (a).  And  this 
— iustances  of.  j^g^  heen  done,  for  example,  in  an  action  by  a  lord 
against  his  tenants  to  recover  an  encroachment  made 
under  colour  of  a  right  of  common ;  by  a  party  inte- 
rested, to  establish  his  right  to  a  toll  due  by  custom, 
or  to  the  profits  of  a  fair ;  and  where  a  party  claimed 
to  be  in  possession  of  a  right  of  fishing  for  a  consider- 
able distance  in  a  river,  and  the  riparian  proprietors 
set  up  several  adverse  rights,  he  might  have  had  a 
bill  of  peace  against  all  of  them  to  establish  his  right 


(y)  Sheffield  WaterworJct  v.  Teomant,  L.  R,  2  Ch.  8. 
(2)  25  &  26  Vict.,  c.  42. 

(a)  Smith  ▼.  Earl  Brotpnlow,  L.  R.  9  £q.  241 ;  Warrick  v.  Queen's 
College,  Oxford,  L.  R.  6  Ch.  App.  716. 
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and  to  quiet  his  possession  (6).     And  so  also  where  Where  a  party 
the  plaintiff  had,  after  repeated  trials,  established  his  siv^eiT^stab- 
right  at  law,  and  yet  was  in  danger  of  further  litiga-  J^^T*^^  j, 
tion  and  obstruction  to  his  right  from  new  attempts  threatened 
to  controvert  it,  e.g.,  in  the  case  of  Earl  of  Bath  v.  ntigation. 
Sherwin{e\  where  the  title  to  land  had  been  five 
several  times  tried  in  an  ejectment,  and  five  several  Ejectment,-- 
verdicts  had  been  given  in  favour  of  the  plaintiff,  the  ^^*ng  op '' 
House  of  Lords  granted  a  perpetual  injunction  upon  p^oMive. 
the  ground  that  it  was  the  only  adequate  means  of 
suppressing  vexatious  litigation,  the  expense  and  con- 
tinuance of  which  was  doing  irreparable  mischief. 

It  does  not  appear  that  bills  of  peace  are  in  the  Judicature 
slightest  degree  affected  by  the  Judicature  Acts,  or  by  ^^— ®*f«®* 
the  orders  and  rules  thereunder,  excepting  that  they 
would  now  be  called  actions  in  the  nature  of  bills  of 
peace,  and  excepting  that  the  High  Court  (either  the 
Chancery  division  or  the  Queen's  Bench  division  there- 
of) would  both  establish  the  right  and  grant  the  per- 
petual injunction  quieting  the  title  thereto  in  one  and 
the  same  action  and  by  one  and  the  same  judgment 

Section  III. — On  the  Cancelling  arid  Delivery  up  of 
Documents, 

The  jurisdiction  of  the  court  of  equity  to  direct  instrament 
the    cancellation  or  delivery  up  of    certain  void  or  delivered  up- 
voidable  instruments  was  of  a  protective  or  preventive  ^^®'*^ 
character,  analogous  to  the  jurisdiction  guia  timet,  that 
is  to  say,  for  fear  that  such  instruments  might  after- 
wards be  vexatiously  used,  when    the    evidence    to 
impeach  them  was  lost,  or  because  they  were  a  cloud 
upon  the  title  of  the  party  (rf).     It  was  not  usually 

(6)  Mayor  of  York  v.  PUHngton,  I  Atk.  282  ;  and  aee  Sheffield  Water- 
toorks  V.  Yeomans,  L.  R.  2  Ch.  App.  8. 

(c)  Prec.  Ch.  261  ;  4  Bro.  P.  C.  373. 

id)  Cooper  v.  Jod,  27  Beav.  313  ;  WiUiatM  v.  BnU,  32  Bear.  574 ; 
Onions  ▼.  Cohen,  2  H.  &  M.  354 ;  Peake  t.  Highfiddf  I  Rues.  559. 


600  THE  AUXILIAKT  JUfilSDICTION. 

Qranting  of     a  matter  of  absolute  right  in  the  plaintiff,  but  it  was 

not  a^nt^ter    a  matter  of  judicial  discretion  with  the  court  to  grant  or 

of  j^dioiia'^*    *^  refuse  the  relief  prayed,  according  to  the  court's  own 

discretion  in    notions  of  what  was  proper.     For  example,  voluntary 

Voluntary       agreements,  although  free  from  fraud,  were  not  en* 

mentTnof*^  forceable  in  a  court  of  equity,  and  yet  they  would  not 

ordinarii^        Ordinarily  be  set  aside  by  the  court,  being  free  from 

agafntt.  fraud ;  for  if  a  man  would  bind  himself  in  a  voluntary 

deed,  and  not  reserve  a  liberty  to  himself,  a  power  o( 

revocation,  a  court  of  equity  would  not  loose  the 

fetters  he  had  put  upon  himself,  but  would  leave  him 

If  court  grant-  to  lie  down  undcT  his  own  folly  (e).     And  even  in 

dfd'roon**      those  cases  in  which  the  court  would   grant  relief, 

term*.  j^  imposcd   such  terms  as  it  thought  fit  upon  the 

plaintiff,  upon  the  maxim,  he  who  seeks  equity  must 

do  equity ;  and  if  he  refused  to  comply  with  such 

terms,  his  bill  was  dismissed. 

wiiere  plain-  A  party  had  a  right  to  come  into  equity  to  have 
defence towi  agreements,  deeds,  or  securities  cancelled,  rescinded,  or 
instrument  in  delivered  up,  wherc  he  had  a  defence  to  them  good  in 

equity,  though  *-  ° 

not  at  law.       equity,  but  not  capable  of  being  made  available  at 
law. 

I.  Voidable  Courts  of  equity  would  also,  in  general,  set  aside  and 

(Tfmen  can-  Cancel  agreements  and  securities  which  were   void- 
celled,  able  merely,  and  not  void,  under  the  following  circum- 
stances : — 

1.  Where  there  was  some  actual  fraud  in  the  party 
defendant^  in  which  the  party  plaintiff  had  not  partici- 
pated. 

2.  Where  there  was  some  constructive  fraud  against 

(e)  See  ViUers  ▼.  Beaumont,  I  Vera.  loi ;  Bill  ▼.  OureUm,  2  My.  k  K. 
503;  Petre  v.  Eapinauey  2  My.  k  K.  496  ;  and  see  also  the  more  modem 
cases,  haU  v.  HaU,  L.  R.  8  Ch.  App.  430 ;  Cfc«tt»  v.  Acworth,  L.  R.  8 
Eki.  558  ;  WoUatton  v.  Tribe,  L.  R.  9  Eq.  44 ;  BenrifY.  Artnttrong,  18 
Ch.  DiT.  668. 
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public  policy,  and  the  party  plaintiff  bad  not  partici- 
pated therein. 

3.  Where  there  was  some  constructive  fraud  against 
public  policy,  and  the  party  plaintiff  had  participated 
therein,  e.^.,  gaining  securities,  which  would  be  de- 
creed to  be  delivered  up,  notwithstanding  both  parties 
had  participated  in  the  fraud,  because  public  policy 
would  be  best  served  by  ftuch  a  course  (/). 

4.  Where  there  was  some  constructive  fraud  in  both 
parties,  but  they  were  not  both  of  them  in  pari  delicto, 
e.ff.,  cases  in  which  the  party  seeking  relief  had  acted 
under  circumstances  of  oppression,  imposition,  hard- A 
ship,  or  other  undue  influence. 

On  the  other  hand,  where  the  party  seeking  relief  i.  VoiddUe 
was  the  sole  guilty  party,  or  where  he  had  participated  (J^/wSen^'oT 
equally  and  deliberately  in  the  fraud,  or  where  the«^<*^®^ 
agreement  which  he  wanted  to  set  aside  was  founded 
on  illegality,  immorality,  or  some  base  or  unconscion- 
able conduct  on  his  own  part;  in  such  cases,  courts 
of  equity  would  leave  him  to  the  consequences  of  his 
own  iniquity,  and  would  decline  to  assist  him  to  escape 
from  the  toils  which  he  had  studiously  prepared  for 
others,  or  wheceby  he  had  sought  to  violate  with  im- 
punity the  interests  or  the  morals  of  society  (g). 

As  regards,  on  the  other  hand,  instruments  which  11.  Void  in- 
were  utterly  void,  and  not  merely  voidable,  there  used  SffiadSy '" 
to  be  some  doubt  among  equity  practitioners  whether,  ^^*^ 
the  instrument  being  utterly  void  and  incapable  of 
being  enforced  even  at  law,  the  remedial  justice  of 
courts  of  law  to  protect  the  party  was  not  adequate 

(/)  EaH  of  MUUowh  ▼.  Stewart,  3  Mylne  &  Cmig,  18  ;   W ▼. 

B ,  32  Beav.  574  ;  Quarrier  v.  CoUUm,  I  Phillips,  Ch.  R.  147. 

ig)  Franco  t.  BoUon,  3  Ves.  Jr.  3S6,  372 ;  St,  John  t.  SL  John,  1 1 
Vea.  535,  536  ;  Ayertt  v.  Jenkim,  K  R.  16  £q.  275. 
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and  complete,  so  as  to  obviate  the  necessity  of  the 
interposition  of  courts  of  equity  (A) ;  but  this  doubt 
(a.)  When  de-  has  been  put  to  rest  by  the  modem  decisions,  and  the 
and  upon^what  jurisdiction  of  equity  to  order  a  delivery  up  of  void 
grounda.  documents  has  been  fully  established  in  all  cases  in 
which  the  delivery  up  of  the  document  might  help  to 
prevent  the  perpetration  of  some  further  wrong  ({). 
Moreover,  the  jurisdiction  in  these  cases  has  been  put 
on  the  general  principle  of  equity,  that  it  is  better  to 
prevent  than  to  relieve.  If,  therefore,  an  instrument 
was  of  such  turpitude  that  it  ought  not  to  be  used  or 
enforced,  it  was  against  conscience  for  the  party  hold- 
ing it  to  retain  it,  since  he  could  only  retain  it  for 
some  sinister  purpose.  If  it  was  a  negotiable  instru- 
ment, it  might  also  have  been  used  for  a  fraudulent  or 
improper  purpose  to  the  injury  of  some  one  or  other. 
If  it  was  a  deed  purporting  to  convey  lands  or  other 
hereditaments,  its  existence  in  an  uncancelled  state 
necessarily  had  a  tendency  to  throw  a  cloud  upon  the 
title.  If  it  was  a  written  agreement,  solemn  or  other- 
wise, while  it  existed  it  was  always  liable  to  be  applied 
to  improper  purposes,  and  it  might  be  vexatiously  liti- 
gated at  a  distance  of  time,  when  the  proper  evidence  to 
repel  the  claim  might  have  been  lost  or  obscured  (/). 

(6.)  When  not  On  the  Other  hand,  where  the  illegality  of  the 
•nd^uponw^at  ^g^®®°^®^^>  deed,  or  other  instrument  appeared  upon 
groundB.  the  facc  of  it,  so  that  its  nullity  could  admit  of  no 
doubt,  and  its  capacity  therefore  to  be  made  the  means 
of  perpetrating  some  further  wrong  was  wholly  para- 
lysed, there  was  not  the  same  reason  for  the  inter- 
ference of  a  court  of  equity  to  direct  it  to  be  cancelled 
or  delivered  up.     In  such  a  case  there  could  be  no 

{h)  HUton  V.  Barrouf,  i  Vee,  Jr.  284 ;  Byan  v.  Maekmath,  3  Bro.  C. 
C.  15,  16. 
(t)  Mr.  Swanaton's  note  to  JDavit  ▼.  Duke  of  AfaHb&roughf  2  Swans. 

157. 
{j)  Brondty  v.  Holland,  7  Vea.  20,  21  ;  Kemp  v.  Prior,  Ves.  248, 

249. 
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danger  that  the  lapse  of  time  would  deprive  the  party 
of  his  full  means  of  defence ;  nor  could  such  a  paper 
throw  a  cloud  upon  any  title,  or  diminish  any  one's 
security,  or  be  used  as  a  means  of  vexatious  litiga- 
tion, or  for  any  other  or  sensible  injury.  And,  accord- 
ingly, it  was  fully  established  that  in  such  cases  courts 
of  equity  would  not  interpose  their  authority  to  order 
the  delivery  up  of  the  void  instrument  (A). 

Under  the  Judicature  Acts,  every  ground  of  defence  Judicature 
and  every  variety  of  relief  and  of  protection  and  pre-  ^^^*~^^^^ 
vention  being  now  equally  available  in,  and  equally 
procurable  from,  all  the  divisions  of  the  High  Court 
of  Justice,  it  is  clear  that  the  jurisdiction  in  equity  in 
such  matters,  so  far  as  it  survives,  is  no  longer  either 
exclusive  or  auxiliary,  but  is  strictly  speaking  ameurreTUy 
although  (for  reasons  of  convenience)  it  is  by  the 
Judicature  Act,  1873  (/),  assigned  to  the  Chancery 
Division  as  portion  of  its  exclusive  jurisdiction;  but 
the  grounds  of  the  jurisdiction  in  equity  do  not  appear 
to  be  otherwise  materially  altered. 


Section  IV. — On  Mis  to  Establish  Wilis. 

Although  courts  of  equity  had  no  general  jurisdiction  Court  of  Pro- 
over  wills,  the  proper  court  having  been,  as  regards  per-  Equity  dealt 
sonalty,  the  Ecclesiastical  Court,  and  latterly  the  Court  '^f^T^*  *"" 
of  Probate,  its  successor  (?»),  and  as  regards  realty,  the 
Court  of  Common  Pleas  or  of  the  Queen's  Bench,  and 
latterly  (upon  citation   of  the  heir  and  devisee)  the 
Court  of  Probate  (n),  yet  whenever  a  will  came  inci- 
dentally into  question  before  courts  of  equity,  as  when 
these  courts  were  called  upon  to  execute  the  trusts  of 


{h)  Simpum  v.  Lord  Hotoden,  3  Mylne  &  Cr.  97  ;  Bromley  v.  HoUand, 
7  Vefc  16  J  ThrtfaU  y.  Lunt,  7  Sim.  627  ;  Hurd  v.  Bilinton,  6  Gr.  145. 
(Q  Sect.  34,  aub-sect.  3. 
(m)  20  &  21  Vict.,  c.  77,  88.  61,  62.  (n)  Ilnd. 
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the  will,  they  necessarily  acquired  some  furisdiction 
regarding  wills  (o).  In  such  a  case,  if  the  validity  of 
the  will  was  admitted^  or  already  established  else- 
where, the  courts  of  equity  acted  upon  it  to  the  fullest 
extent ;  but  if  the  parties  did  not  admit  the  validity 
of  the  will,  and  the  same  had  not  been  established  else- 
where, the  court  of  equity  in  which  the  cause  was 
depending  would  have  caused  the  validity  of  the  will 
to  be  established,  and  for  that  purpose  would  either 
have  directed  an  issue  or  issues  to  be  tried  at  the 
assizes,  and  upon  the  finding,  or  ultimate  finding, 
would  have  declared  the  will  established,  or  would 
itself  have  tried  the  question  and  established  the  will 
on  its  own  finding,  which  latter  course  was  called  prov- 
U o/Jb^  ^(1  ,^ .  I  ^  ing  the  will  in  Chancery  per  testes  (p) ;  and  if  the  wiU 
'  ■  J  were  once  established,  a  perpetual  injunction  would 
have  been  decreed  against  the  heir. 

Devisee  might      But  further,  it  was  often  the  principal  object  of  a 

eqnitTto*       ®^^  ^  equity,  e.g,,  when  brought  by  the  devisee  or 

es^biish  a       dcvisccs,  to  establish  the  validity  of  the  will,  being  a 

heir-at-law.      wiU  of  real  estate,  and  to  obtain  thereupon  a  perpetual 

injunction  against  the  heir-at-law,  to  prevent  him  from 

contesting  its  validity  in  the  future  (g).     And  the 

jurisdiction  was  assumed  in  such  a  case  by  the  court 

of  equity  because  the  devisee  had  no  present  power 

to  actively  litigate  the  validity  of  the  will  at  law,  but 

was  obliged  to  wait  until  the  heir-at-law  should  (if 

he  ever  would)  commence  an  ejectment  at  law.     And 

Even  thoiigh    accordingly,  in  the  case  of  JBoyse  v.  Rossborough  (r),  it 

the  heir-at-law  ^as  decided  that  a  devisee  in  possession  was  entitled 

had  brought  ^ 

no  ejeotmeot.  to  have  the  will  established  against  the  heir-at-law  of 
the  testator,  although  the  heir  had  brought  no  action 
of  ejectment  against  the  devisee,  although  no  trusts 

(o)  SJuiffield  V.  Duekeis  of  Buctittgham^irtt  i  Atk.  630. 

( p)  See  alio  Rolt's  Act»  25  &  26  Vict.  0. 42. 

(q)  BooUe  V.  Blundell,  19  Ves.  494,  509. 

(r)  Kay,  71 ;  I  E.  &  J.  124 ;  3  De  O.  K.  &  G.  817  ;  6  H.  L.  daa.  I. 
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were  declared  by  the  will,  and  although  it  was  not 
necessary  to  administer  the  estate  under  the  direction 
of  the  Court  of  Chancery.     And  it  was  further  deter- 
mined, that  the  Court  of  Chancery  had  power  to  estab-  Demee  might 
lish  a  will  against  parties  claiming  under  a  prior  will,  JJjjJ^JijJnst 
and  disputing  the  plaintiffs   claim,  a  devisee  being  *ii  getting  up 
entitled  to  have  the  will  established  and  his  title  quieted,  right, 
not  only  as  against  the  heir,  but  against  all  persons 
setting  up  adverse  rights  (s).     In  such  cases  the  juris- 
diction exercised  by  courts  of   equity  was  obviously 
analogous  to  that  exercised  in  the  case  of  bills  qtda 
timet,  and  was  founded  upon  the  like  considerations, 
namely,  to  give  security  and  repose  to  titles  while  the 
evidence  for  them  was  abundant 

But  on  the  other  hand,  the  heir-at-law  could  not  The  heir-»t- 
come  into  a  court  of  equity  (excepting  by  consent  of  l^^fiS^  ^"^^ 
the  devisee)  to  have  the  validity  of  the  will  tried,  seU.  eq«*y j>y 
because  he  had  a  legal  remedy  by  ejectment ;  but  if 
there  were  any  impediments  to  the  proper  trial  of  the 
merits  of  such  an  ejectment,  he  might  have  come  into 
equity  to  have  such  impediments  removed  (t);  and 
on  a  bill  by  such  heir,  praying  an  issue  devisavit  vel 
non,  for  the  purpose  of  obtaining  incidental  relief,  the 
court  might,  under  Eolt's  Act  (u),  s.  2,  have  deter- 
mined the  question  itself,  or  in  its  discretion  might 
have  directed  an  issue  to  be  tried  at  law,  and  in  these 
cases  the  heir  was  entitled  as  of  right  to  a  trial  by 
jury  (v). 

The  facilities  of   proving  a  will  in  the   Probate  Proof  of  wiu 
Division  are  now  very  great     When  the  will  has  the  ^.^S!— 
usual  attestation  clause,  it  is  proved  by  the  simple  «^®®*  <>^- 
oath  of  the  executor,  that  he  believes  the  will  to  be 

(f)  Lovett  Y.  LaveU,  3  E.  &  J.  I. 

(0  Sm.  Man.  409. 

(tt)  25  &  26  Vict.,  c.  42. 

(v)  Dan.  Ch.  Prao.  938,  945  ;  Bankt  r.  Cfood/Olow,  40  L.  J.  Ch.  511. 
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the  true  last  will;  but  when  the  will  has  not  that 
attestation  clause,  then,  in  addition  to  the  executor's 
oath  to  the  effect  aforesaid,  there  is  required  also  from 
one  of  the  subscribing  witnesses  an  affidavit  of  due 
execution  by  the  testator;  and  probate  in  either  of 
(i.)  When  wiu  these  forms  is  called  probate  in  common  form.     Pro- 
wfimn  form.    ^^^  ^^  Solemn  form  is  where  both  the  attesting  wit- 
nesses are  sworn  and  examined,  and  other  corrobora- 
tive evidence  is  taken,  in  the  presence  of  the  widow 
^and  next  of  kin,  including  the  heir.     When  the  will 
has  once  been  proved  in  solemn  form,  the  probate  is 
not  only  sufficient  but  conclusive  proof  of  the  will  (w) ; 
(2.)  When  wm  but  when  the  probate  has  been  in  common  form,  and 

u  proved  in       .  1  ^         ..  «.     .  •  1        ^    ^       ..     . 

common  form,  in  some  Subsequent  action  anectmg  real  estate  it  is 
necessary  to  establish  the  devise,  the  plaintiff  gives  to 
the  defendant  ten  days  at  least  before  the  trial  notice 
^  that  he  intends  using  at  the  trial  the  probate,  and 
thereupon  such  probate  becomes  sufficient  evidence, 
unless  the  defendant  within  four  days  after  receiving 
the  notice  gives  a  counter-notice  to  the  effect  that  he 
disputes  the  devise  {x);  and  in  that  latter  case,  it 
would  be  necessary  to  prove  the  will  as  a  substantive 
independent  fact,  in  accordance  with  the  ordinary 
rules  of  evidence. 

Allen  T.  In  connection  with  the  jurisdiction  in  equity  to 

the  fa^tT^r  establish  wills,  and  the  facilities  that  are  now  afforded 
aod  decision  j^  ^^0  Court  of  Probate  in  proving  a  will,  reference 
should  be  made  to  the  two  cases  of  Allen  y.  MPherson 
(y),  and  Meluish  v.  Milton  (z).  In  the  former  of  these 
two  cases,  it  appeared  that  a  testator  by  his  will  and 
certain  codicils  thereto  gave  R  A.  large  bequests,  and 
by  a  final  codicil  revoked  all  these  bequests  and  sub- 
stituted for  them  a  small  weekly  allowance  for  R  A.'s 

(to)  20  ft  21  Vict.,  c  77, 8.  62. 

(x)  20  ft  21  Vict.,  c.  77,  s.  64. 

(y)  I  H.  L.  Ca.  191. 

(t)  L.  R.  3  Gh.  Div.  27 ;  and  see  JHhoda  v.  Rhodea,  7  App.  Ca.  192. 
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life  only.  The  will  and  all  the  codicils  were  admitted 
to  probate  in  the  Ecclesiastical  Court  (being  the  then 
Court  of  Probate).  Subsequently  to  such  probate,  R. 
A.  filed  his  bill  in  the  Court  of  Chancery,  alleging  that 
the  testator  had  executed  the  last  codicil  under  the 
undue  influence  of  the  residuary  legatee,  who  had  falsely 
represented  R  A.'s  character  to  the  testator,  and  further 
alleging  that  it  had  not  been  open  to  him  in  the 
Ecclesiastical  Court  to  take  objection  to  the  validity 
of  such  codicil  on  that  ground,  and  praying  that  the 
residuary  legatee  might  be  declared  a  trustee  for  B.  A. 
to  the  extent  of  the  revoked  bequests.  But  it  was 
held  that  the  Court  of  Chancery  had  no  jurisdiction  in 
the  matter.  And  in  the  case  of  Mduish  v.  Milton,  Mduuk  v. 
mpra,  it  appeared  that  the  testator  made  a  will  giving  2^^"^^^ 
all  his  property  to  the  defendant  (whom  he  described  decidonin. 
as  his  wife),  and  also  appointing  her  sole  executrix. 
She  proved  the  will  in  the  Court  of  Probate.  The 
heir-at-law  and  sole  next  of  kin  of  the  testator  subse- 
quently filed  his  bill  against  the  defendant,  alleging 
that  the  defendant  was  not  the  testator's  lawful  wife, 
and  that  she  had  obtained  the  property  by  fraudu- 
lently deceiving  the  testator  on  that  head,  and  pray- 
ing that  she  might  be  declared  a  trustee  of  the  pro- 
perty for  him.  But  the  court  (James,  Mellish,  and 
Baggalay,  LJ.J.)  held  that  the  Court  of  Chancery 
had  no  jurisdiction  to  entertain  the  case,  which  was 
exclusively  within  the  jurisdiction  of  the  Court  of 
Probate. 

The  two  last-mentioned  cases  appear  to  be  con- The  preMnt 
elusive  against  the  jurisdiction  of  the  Chancery  Divi-  IS^^^JJ''^^ 
sion  of  the  High  Court,  as  regards  wiUs  and  codicils  division, 
^dealing  with  personal  estate  (with  or  without  real 
estate),  or  containing  even  an  appointment  of  an  exe- 
cutor, although  not  otherwise  purporting  to  deal  with 
personal  estate :  in  all  these  cases,  the  Court  of  Probate 
has  jurisdiction,  and  it  is  in  that  court  (or  the  now 
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corresponding  division  of  the  High  Court)  that  all 
objections  to  wills  or  to  parts  of  wills  on  the  ground 
of  fraud  or  mistake  must  now  be  taken,  the  decision 
of  the  Probate  Division  not  being  reversible  by  the 
Chancery  Division  (a).  But  the  Probate  Court  has  no 
jurisdiction,  even  since  the  Judicature  Acts  (6),  in  the 
.  matter  of  wills  not  dealing  with  personal  estate  and  not 
]\  containing  any  appointment  of  executors,  but  dealing 
with  real  estate  only.  Consequently,  in  the  case  of  a 
will  of  real  estate  only,  the  rule  contained  in  Boyse  v. 
Eossiborough,  mprOy  would  appear  still  to  hold  good,  and 
not  to  be  affected  by  the  cases  of  Allen  v.  M^Pherson 
and  Meluidh  v.  Milton,  supra,  so  that  in  this  case  the 
Chancery  Division  of  the  High  Court  would  still  have 
jurisdiction  to  establish  wills ;  and,  in  fact,  any  divi- 
sion of  the  High  Court  has,  under  the  Judicature  Acts, 
jurisdiction  to  grant  probate,  but  for  obvious  reasons 
does  not  choose  to  exercise  the  jurisdiction  (c). 


Sectioit  V. — On  the  Writ  "Ne  exeat  regno." 

To  prevent  The  Writ  of  tie  exeat  regiio  was  and  is  a  prerogative 

inrSS^reaim.  '^^^^  which  issued  and  issues  to  prevent  a  person  from 
leaving  the  realm ;  in  its  origin,  it  was  only  applied 
to  great  political  objects  and  purposes  of  state,  for  the 
safety  and  benefit  of  the  realm ;  and  such  having  been 
the  character  of  its  origin,  it  is  at  the  present  day  ap- 
plied in  favour  of  the  subject  and  his  alleged  private 
rights  with  great  caution  and  jealousy. 

General  rale.  In  general,  the  writ  of  ne  exeat  regno  would  not  and 
i^auIelTof ^'^ ^  will  not  be  granted  unless  in  cases  of  equitable  debts 
debtlT**^*^  and  claims ;  and  it  is,  in  f act^  a  kind  of  equitable  bail 

(a)  BetU  V.  Doughty,  5  P.  D.  26  ;  MorrdL  v.  MorreU,  7  P.  D.  68. 

(b)  See  Act  1873,  8.  34,  and  Aot  1875,  ^  lU  Bub-eeot.  3. 

(c)  Pinney  v.  Bunt,  L.  R.  6  Ch.  Dir.  98 ;  and  see  L.  R.  6  Cb.  Dir. 
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to  appear  to  and  to  abide  by  the  result  of  the  action ; 
and  therefore,  if  the  debt  was  or  is  one  demandable  at 
law,  the  writ  would  and  will  be  refused,  the  remedy  at 
ylaw  being  open  to  the  party.  Also,  the  equitable 
demand  must  have  been  and  must  be  certain  as  to  its 
nature,  and  actually  payable  and  not  contmgent ;  and 
it  should  also  have  been  and  should  be  for  some  debt 
or  pecuniary  demand;  for  the  writ  would  not  and  will 
not  be  issued  in  a  case  where  the  demand  was  or  is  of 
a  general  unliquidated  nature,  or  was  or  is  in  the 
nature  of  damages,  no  definite  amount  being  admitted 
by  the  defendant. 

To  the  general  rule  that  the  writ  of  ne  exeat  regno  Two  ezcep- 

lay  and  lies  only  in  respect  of  equitable  debts,  there  *^<^'^"»~ 

were  and  are  two  recognised  exceptions,  that  is  to 
say, — 

1.  Where  alimony  had  or  has  been  decreed  to  a  wife,  i.inoaseiof 
it  would  and  will  be  enforced  in  a  proper  case  against  «re™|*whCT« 
a  husband  by  a  writ  of  rie  exeat  regno,  provided  the  J^^^g^idn 
alimony  have  been  actually  decreed.  the  jurUdic- 

tion. 

2.  Where  the  defendant  admitted  a  balance  due  by  2.  in  oasei 
him  to  the  plaintiff,  but  a  larger  sum  was  claimed  by  h^^mkted 
the  plaintiff,  the  writ  would  be  issued,  for  the  uncer-  ^*jj?^^^  ^^^ 
tainty  of  the  whole  amount  claimed  did  not  matter  in  » larger  sum. 
such  a  case,  there  being  an  admitted  certainty  as  to  a 
sufficient  part,  and  matters  of  account  were  always 
properly  cognisable  in  the  court  of  equity  (rf). 

A  writ  of  ne  exeat  regno  may  also  now  issue  sum- 
marily under  the  Absconding  Debtors'  Act,  1870  (e), 
where  the  debtor  is  going  abroad  after  the  issue  of  a 
debtor's  summons  against  him  under  the  Bankruptcy 
Act,  1869  (/). 

id)  SobeyY.  Sobey,  L.  R.  15  Eq.  200.  (e)  33  &  34  Vict.,  c.  76. 

(/)  Lees  V.  Patterstm,  7  Ch.  Div.  866  ;   Ih'over  v.  Beyer,  13  Ch. 
Div.  242.    See  aUo  Debtors'  Act,  1869,  b.  6. 

2  Q 


6lO  THE  AUXILIARY  JURISDICTION. 

Judicature  The  Judicature  Acts  do  not  appear  to  have  in  any 

of!  ~*  ^^  respect  altered  the  equitable  jurisdiction  in  respect  of 
the  writ  ne  exeat  regno  ;  although  it  may  be  a  question 
whether  the  writ  would  not  now  issue  for  legal  as  well 
as  for  equitable  debts  {g\  assuming  that  the  other 
circumstances  of  the  case  were  proper  for  the  exercise 
by  the  court  of  this  jurisdiction. 

{g)  Judicature  Act,  1873,  "•  ^>  >ub-«ect.  7. 


BOOK  II. 


THE  PRACTICE   IN  EQUITY. 


Sections  1-4. 

the  courts  (supbrior  and  inferior,  original  and 
appellate)  having  jurisdiction  in  equity,— also, 
the  jurisdiction  thereof. 

§  I.  Th^OhaiicerylHmsion. — The  Courts  Original aTid 
Appellate. — Firstly,  there  is  the  High  Court,  consisting 
of  the  Eolls  Court,  and  the  courts  formerly  of  the 
three  Vice-Chancellors,  and  now  of  the  survivors  of 
them,  and  of  the  successors  of  such  of  them  as  are 
dead  (each  of  these  four  courts  having  chambers 
attached  to  it),  and  the  court  of  the  Additional  Judge 
appointed  under  the  Supreme  Court  of  Judicature  Act, 
1 877  (40  Vict,  c.  9),  but  having  no  chambers  attached 
to  it.  [The  Common  Law  Division,  formerly  consisting 
of  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  and  now  of  the  Queen's  Bench  Division 
simply,  has  also  full  jurisdiction  in  equity,  but  (for 
reasons  of  convenience)  does  not  choose  to  exercise  that 
jurisdiction,  excepting  where  and  so  far  as  equitable 
matters  arise  incidentally  in  the  course  of  the  proper 
jurisdiction  of  this  division.] 

Secondly,  There  is  the  Court  of  Appeal,  consisting  of 
the  Lords  Justices,  three  of  them,  at  the  least,  being 
required  upon  all  appeals  from  judgments  (final  or  in- 
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terlocutory),  and  two  of  them,  at  the  least,  in  all 
appeals  from  interlocutory  orders  (Act  1876,*  s.  12). 
There  are  usually  two  divisions  of  this  Court  sitting, 
one  at  Lincoln's  Inn  for  matters  arising  in  the  Chancery 
Division  (and  in  the  Probate  Division),  [and  one  at 
Westminster  for  matters  arising  in  the  Common  Law 
Division].  The  Court  of  Appeal  has  only  appellate 
jurisdiction,  but  may  exercise  such  original  jurisdic- 
tion as  is  incidental  thereto  (Act  1873,  s.  19)  (a). 

Thirdly,  There  is  the  House  of  Lords,  to  which  an 
appeal  lies  from  every  judgment  (whether  final  or  in- 
terlocutory), and  also  from  every  interlocutory  order  of 
the  Court  of  Appeal  in  Chancery  (6), 

§  2.  The  Chancery  Division.  —  General  Jurisdiction 
of, — The  matters  assigned  (and,  in  effect,  exclusively 
assigned)  to  the  Chancery  Division  of  the  High  Court 
(Act  1873,  8.  34)  are  the  following: — 

(i.)  All  causes  and  matters  (other  than  appeals 
from  County  Courts),  which,  by  any  particular 
or  general  statute,  have  been,  or  shall  be,  ex* 
clusively  assigned  to  that  division ;  and 

(2..)  All  causes  and  matters  connected  with  the  fol- 
lowing matters,  namely : 

{a)  Administration  of  Estates ; 

(6)  Partnerships, — Dissolution  and  Accounts ; 

*  Act  1873,  means  the  Judicature  Act,  1873 ;  Act  18751  m^^^i^  ^^ 
Judicature  Act,  1875  ;  Act  1876,  meaDi  the  Appellate  Jurisdiction  Act, 
1876;  and  Acts  1877,  1 879,  1881,  mean  respectively  the  Judicature 
Act,  1877,  i879,  1881  ;  also,  Roman  numerals  denote  the  number  of 
Order,  and  Arabic  numerals  denote  the  number  of  Mule,  the  Orders  and 
Rules  of  the  Supreme  Court  being  (for  the  sake  of  brevity)  so  denoted 
throughout  this  Epitome  of  Practice.  Matter  stated  within  tquare 
brackets,  thus  [  ],  appertains  mostly  to  the  Common  Law  Division. 

(a)  Wilton  v.  Church,  1 1  Cb.  Div.  576 ;  BribUk  DynamUe  Company 
V.  KrebA,  1 1  Ch.  Div.  448. 

(5)  Walaall  Oveneenv,  L,  ds  N,  W,  Railway  Co.,  4  App.  Coses,  30. 
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(c)  Mortgages, — Eedemption  and  Foreclosure  ; 

(d)  Portions  and  other  Charges  on  Land, — Eais- 

ing  of; 

(e)  Liens  and  Charges  on  Property, — Sale  of  such 

Property,  and  distribution  of  proceeds  of  sale; 

(/)  Trusts  (Public  or  Private), — ^Execution  of ; 

(g)  Deeds  and  other  Instruments, — Cancellation, 
or  Setting  aside,  or  Eectification  thereof; 

(h)  Sales  and  Leases,  Contracts  for, — Specific  Per- 
formance of; 

(t)  Real  Estate, — Partition  and  Sale  of ; 

(k)  Infants, — Custody  of  their  Persons  and 
Estates  (Act  1873,  s.  34);  and  (practically) 

(l)  Lunatics  so  found  by  inquisition  (Act  1875, 
s.  7) ;  besides,  also — 

(m)  Lunatics  not  so  found  (c),  and  besides  also— 

(n)  Married  Women, — in  all  the  intricate  ques- 
tions relating  to  their  property,  whether  set- 
tled to  their  separate  use  or  not. 

And  the  Chancery  Division  has  also  concurrerU  juris- 
diction in  every  matter  or  thing  (of  a  civil  character) 
in  which  the  Common  Law  Division  has  jurisdic- 
tion,— e.ff.,  a  matter  of  account,  however  simple,  is 
now  the  subject  of  equitable  jurisdiction,  and  even, 
semble,  an  injunction  may  be  granted  to  restrain  the 
publication  of  a  libel  (d). 

[Similarly,  the  Common  Law  Division  has  still 
exclusive  jurisdiction  in  all  causes  and  matters,  civil 
iu[id  criminal,  which  would  have  fallen  exclusively  to 
the  courts  at  Westminster  if  the  Judicature  Act  had 
not  been  passed  (Act  1873,  s.  34)  (e);  but  in  every 

(c)  Vane  v.  Vane,  2  Cb.  Div.  124;  tjid  aee  £z  parte  Caheny  In  re 
Cahen,  10  Ch.  Div.  183. 

(d)  Biwriche  r.  Bemdei,  W.  N.  1878,  p.  ii  ;  Tkorley't  Cattle  Food 
Co.  ▼.  Maesam,  14  Ch.  Div.  763  ;  Thomas  v.  WilliatM,  14  Ch.  Div.  864  ; 
Quartz  Gold  Co.  v.  Beall,  20  Ch.  Div.  501. 

{e)  Re  EUershaiD^  ex  parte  Longhottom,  I  Q.  B.  Div.  48 1 ;  and  see 
Gloeeap  y.  ffeeton  and  Ideworth  Local  Board,  12  Ch.  Div.  102. 
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case  subject  to  the  more  general  provisions  of  the 
Judicature  Acts,  under  which  each  division  has  all  the 
jurisdiction  of  the  other.] 

§  3.  DivisUmal  Cowrts, — Matters  for. — The  various 
business  for  these  courts  may  be  classified  as  under : — 

(i.)  All  appeals  (from  Petty  or  Quarter  Sessions) 
from  a  County  Court,  or  from  any  other  In- 
ferior Court,  which,  before  the  Judicature 
Acts,  1873-5,  lay  to  the  Superior  Courts  of 
Law  or  Equity  (Act  1875,  s.  45  ;  Ivii.  a,  i) ; 

(2.)  Cases,  or  points  in  cases,  reserved  at  trials  for 
the  consideration  of  the  Divisional  Court,  and 
cases  or  points  in  cases  directed  at  trials  to  be 
aigued  before  the  Divisional  Court  (Act  1873, 
s.  46); 

(3.)  Applications  for  New  Trials,  from  a  trial  before 
a  Judge  ivith  a  Jury  (xxxix.  i ;  Ivii  a,  i, 
Dec.  1876);  and  also  applications  for  New 
Trials  from  a  trial  in  the  County  Court,  even 
without  a  jury  (/). 

(4.)  Applications  for  orders  charging  stock  or  shares 
(xlvL  i);  and 
,    (5.)  The  following  civil  (besides  certain  election 
and  criminal)  proceedings,  viz. : — 

(a)  Proceedings  directed  by  Act  of  Parliament  to 

be  taken  before  the  Court,  when  the  Court's 
decision  is  final ; 

(b)  Cases  stated  by  the  Bailway  Commissioners ; 

(c)  Special  cases,  by  agreement  of  all  parties ;  and 

(d)  Appeals  from  the  Common  Law  Chamlers  to 

the  Court  (Ivii  a,  i). 

There  are  very  few  matters  in  equity  that  go  to  Divi- 

(/)  London  v.  Jtoffey,  3  Q.  B.  Div.  6  ;  DavU  v.  Godbekere,  4  ExcIl 
Div.  215. 
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sional  Courts,  and  when  any  such  arise  thej  are  taken 
to  the  Divisional  Court  sitting  at  Westminster;  e.^., 
applications  for  New  Trials,  when  trial  before  judge 
with  a  jury;  also,  equity  appeals  from  County 
Courts  (ff). 

Appeals  (where  they  lie)  from  a  Divisional  Court 
are  to  the  Court  of  Appeal,  and  thence  to  the  House 
of  Lords  (A). 

§  4.  Inferior  Courts  {induding  County  Courts), — 
Omerai  Jurisdiction  of, — Every  inferior  court  having 
jurisdiction  in  equity,  or  in  both  law  and  equity,  is  to 
grant  (in  all  pi  oceedings  before  it)  such  relief,  redress, 
or  remedy,  or  combination  of  remedies,  either  absolute 
or  conditional,  and  is  also  to  grant  such  or  the  like 
effect  to  every  ground  of  defence  or  counter-claim, 
equitable  or  legal,  in  as  full  a  manner  as  the  High 
Court  may  and  ought  to  grant  (Act  1873,  s.  89) ;  e,g., 
it  may  issue  an  injunction,  and  also  commit  or  attach 
for  breach  of  the  injunction  (t),  not  being  an  injunc- 
tion to  stay  an  action  in  the  High  Court  (/),  although 
it  may  make  an  order  staying  action  in  County  Court 
(A) ;  and  it  may  also  commit  for  disobedience  of  an 
order  for  production  of  documents  (Z),  but  its  jurisdic- 
tion is  subject  to  this  one  exception  or  limitation,  viz., 
that  where  the  defence  or  counter-claim  involves  matter 
beyond  the  jurisdiction  of  such  inferior  court,  no  relief 
is  to  be  given  thereon  beyond  the  limit  of  the  jurisdic- 
tion of  the  inferior  court  (Act  1873,  s.  90)  (m)  ;  but 


{g)  Hunt  ▼.  City  of  London  Real  PropeHy  Co,,  2  Q.  B.  Div.  605  ;  3 
Q.B.  Div.  19  ;  Clarke  v.  Bochej  3  Q.  B.  Div.  17a 

{k)  The  Qiuen  v.  PemJlterton  and  Smith,  5  Q.  B.  Div.  95  ;  Morgan  ▼. 
Rea,  6  Q.  B.  Div.  508. 

(t)  lUg,  V.  HaringUm,  W.  N.  1879,  p.  14;  Ex  parte  Martin,  4  Q.  B. 
Div.  212  ;  Martin  v.  Bannister^  4  Q.  B.  Div.  491. 

ij)  Cobbold  V.  Pryke,  4  Excb.  Div.  315. 

{k)  The  Queen  v.  Bayley,  8  Q.  B.  Div.  411. 

{l)  Richardt  v.  CuUeme,  W.  N.  1881,  p.  120. 

(m)  Davis  v.  Plag»taff  Silver  Mining  Co.,  3  C.  P.  Div.  228. 
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such  limited  relief  may  be  given,  or  the  entire  action 
may  (on  the  application  of  either  party)  be  transferred 
into  the  High  Court  (Act  1873,  s.  90).  As  regards 
removal  of  action  generally  from  County  Court  into 
High  Court,  see  28  &  29  Vict,  c.  99,  for  Chancery 
matters  [and  19  &  20  Vict.,  c.  108,  for  Common  Law 
matters] ;  and  conversely,  as  regards  removal  of  action 
generally  from  High  Court  into  County  Court,  see  30 
&  31  Vict.,  c.  142,  s.  7,  for  Chancery  and  Common 
Law  matters  equally  (n). 

The  appeal  from  an  inferior  court,  including  the 
Lord  Mayor's  Court  (0),  is  to»  a  divisional  court  of  the 
High  Court,  and  the  decision  of  such  divisional  court 
is  usually  final  (Act  1873,  s.  45),  but  may  (with  the 
leave  of  the  divisional  court)  be  appealed  to  the  Court 
of  Appeal  (Act  1873,  s.  45).  And  in  the  case  of  an 
action  remitted  from  the  High  Court  to  the  County 
Court,  a  New  Trial  is  to  be  moved  for  in,  or  an  appeal 
brought  to,  a  divisional  court,  even  when  trial  has  been 
without  a  jury  (p). 

Section  5. 

the  formal  pfiooedurb  and  the  summary 
procedure  distinguished. 

The  formal  procedure  is  the  regular  de  curm  proce- 
dure in  an  action  properly  so  called,  commencing  with 
a  writ  (i.  i),  and  proceeding  successively  to  statement 
of  claim  and  statement  of  defence,  with  or  without  a 
reply  or  other  subsequent  pleadings,  and  thereafter  to 


(n)  Otborru  v.  Homhurg,  I  Exch.  Div.  48 ;  Foster  t.  Underwood^  3 
Exch.  Diy.  i  ;  Wdpby  v.  Bull,  3  Q.  B.  Div.  80,  253  ;  and  diatiDguish 
Inaley  v.  Jones,  4  Exch.  Div.  16. 

(0)  Appleford  v.  Judkins,  3  C.  P.  Div.  489,  overruling  Le  Blanch  v. 
ReiUer't  Td^aph  Co,,  1  Exch.  Div.  408 ;  and  consider  Mean  v.  ChU- 
tick,  9  Q.  B.  Div.  35. 

(p)  London  v.  Roffey,  3  Q.  B.  Div.  6 ;  Davit  Y.  Oodbehere,  4  Exch. 
Div.  215  ;  BotoUt  v.  Drake,  8  Q.  B.  Div.  325. 
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argument  or  (as  the  case  maj  require)  to  trial  and 
argument  both,  and  to  judgment,  or  (as  the  case  may 
be)  to  Terdict  and  judgment  both,  followed  up  with 
satisfaction  of  the  judgment.  The  particular  steps  of 
this  de  cursu  procedure  are  successively  detailed  here- 
under. It  is  conceivable,  although  it  rarely  happens, 
that  nothing  but  the  formal  procedure  should  be  used 
in  an  action ;  more  often,  however,  and  in  fact  almost 
always,  many  incidental  proceedings  intervene  in  the 
progress  of  every  action  from  its  commencement  to  its 
conclusion,  such  incidental  proceedings  being  neces- 
sitated by  various  occasions  arising  in  the  action,  and 
being  disposed  of  in  an  expeditious  and  less  formal  or 
informal  manner,  wheuce  these  latter  proceedings  of  an 
occasional  and  praut  res  exigit  character  are  commonly 
designated  and  classified  together  as  the  summary  pro- 
cedure in  the  action.  The  particular  occasions  for  the 
exercise  of  the  summary  procedure  are  indicated  here- 
under, and  in  general  at  the  particular  stages  at  which 
they  respectively  arise  in  the  action. 

Besides  the  summary  jurisdiction  in  an  action,  the 
Chancery  Division  of  the  High  Court  exercises  also  a 
large  summary  jurisdiction  upon  petition,  motion,  and 
summons,  independently  of  the  pendency  of  any  action, 
and  solely  by  virtue  of  certain  statutory  provisions  in 
that  behalf;  and  sometimes  by  reason  merely  of  the 
court  having  seisin  of  the  subject-matter,  e.g,y  where 
money  has  been  paid  into  court  under  the  Act  for  the 
Relief  of  Trustees  (q).  This  particular  summary  or 
statutory  jurisdiction  is  wholly  excluded  from  this 
epitome  of  the  "  Practice  in  Equity,"  but  it  will  be 
found  very  conveniently  stated  in  Morgan's  Chancery 
Acts  and  Orders,  4th  and  5  th  editions.  [Similarly, 
the  Queen's  Bench  Division  exercises  a  like,  large 
summary  jurisdiction  under  the  provisions  of  particular 

(9)  In  re  Slater's  Trutts,  1 1  Ch.  Div.  227. 
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statutes,  and  sometimes  by  force  merely  of  the  original 
jurisdiction  vested  in  them  before  the  Judicature  Acts; 
that  summary  jurisdiction  also  is  wholly  excluded  from 
this  epitome,  but  it  will  be  found  in  Chitty's  Arch- 
bold's  Practice  of  the  Q.B.,  C.P.,  and  Exchequer,  1 3th 
edition.] 

Sections  6-16. 

the  writ  of  summons— the  formal  procedure,  wtth 
the  summary  procedure  incidental  thereto. 

§  6.  The  Wi^  of  Summons, — Preparation  and  Issue 
of, — Having  procured  an  ordinary  form  of  writ  at  the 
law  stationer^s,  fill  up  same  with  (among  other  matters 
which  the  form  itself  suggests)  the  names  of  the  parties 
on  the  face  of  it,  and  an  indication  of  the  plaintiffs 
claim  on  the  back  of  it,  which  indication  of  claim  is 
called  the  plaintiffs  indorsement  of  claim ;  and  further, 
there  must  be  an  indorsement  of  the  plaintiffs  address 
for  service — such  address  being  his  own  or  his  soli- 
citor's office,  if  that  is  within  three  miles  of  Temple 
Bar,  or  else  some  other  specified  place  within  that  limit ; 
and  in  addition  thereto  (but  only  when  the  solicitor  is 
a  mere  agent  of  another  solicitor),  there  must  be  an 
indorsement  of  the  principal  solicitor's  name  and  place 
of  business  (iv.  i,  2).  These  three  matters,  viz.,  the 
selection  of  the  parties,  the  indorsement  of  claim,  and 
the  indorsement  of  the  address  or  addresses,  having 
been  done,  the  writ  is  then  taken  to  the  central 
office ;  *  and  upon  payment  of  ten  shillings,  an  adhesive 

*  The  writ  of  summons  in  any  action  may  be  issued  out  of  any 
District  Reg^try ;  and  if  the  defendant  resides  or  trades  within  the 
district  selected  by  plaintiflT,  then  the  writ  is  to  direct  defendant  to 
enter  his  appearance  in  the  same  Registry ;  but  if  defendant  neither 
resides  nor  trades  there,  then  the  writ  is  to  mention  that  the  defendant 
may  enter  his  appearance  either  in  London  or  in  the  District  Registry 
(▼.  1-3).  The  plaintiff's  "address  for  service "  is  to  be  specified  on  the 
writ,  being  his  own  or  his  solicitor's  office,  if  that  is  within  the  district^ 
or  else  some  other  specified  place  within  the  district,  and  in  addition 
thereto  (but  only  when  the  defendant  neither  resides  nor  trades  within 
the  district)  an  address  in  London  not  more  than  three  miles  from 
Temple  Bar  (iv.  3a ;  Bmiik  v.  Dobbin,  3  Exch.  Div.  338). 
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stamp  for  that  amount  is  afl&xed  to  the  writ  (on  the 
face  of  it,  left  hand,  near  top),  and  the  seal  of  the 
office  is  then  impressed  upon  the  writ  (on  the  face  of 
it,  left  hand  near  foot),  and  all  (if  any)  erasures, 
cancellings,  or  interiineations  on  the  writ  are  at  the 
same  time  marked  with  a  smaller  seal  impressed,  each 
of  them  being  marked  separately.  So  soon  as  the 
writ  is  so  impressed  with  the  seal  of  the  oflBce,  it  is 
said  to  be  issued  (v.  6).  The  writ  is  tested  (ie.,  wit- 
nessed) in  the  name  of  the  Lord  Chancellor  or  (but 
only  in  the  case  of  there  being  no  Lord  Chancellor)  in 
the  name  of  the  Lord  Chief  Justice  of  England,  and 
bears  date  the  day  of  issue  (ii.  8).  And  the  plaintiff 
marks  on  the  writ  the  division  to  which  he  assigns  his 
action,  and  (in  the  Chancery  Division)  the  name  of  the 
judge  to  whom  he  assigns  same  (Act  1875,  s.  11,  sub- 
sects.  I,  2,  3  ;  V.  4).  The  plaintiff  takes  the  sealed 
writ  (and  which  is  called  the  original  writ)  and  leaves 
a  copy  of  same  at  the  office;  and  the  copy  so  left 
is  filed  in  the  office,  and  an  entry  of  the  filing  is  made 
in  the  cause-book,  and  the  action  is  distinguished  by 
the  date  of  the  current  year  of  filing,  a  letter  (being 
the  first  letter  of  the  plaintiffs  surname)  and  a  number 
(being  the  number  which  denotes  the  order  of  the  par- 
ticular writ  among  all  the  writs  entered  under  the  same 
letter  in  the  same  year).  This  year,  letter,  and  number 
are  marked  on  the  original  writ,  and  on  all  copies 
thereof,  and  on  all  subsequent  documents  in  the  action, 
on  the  first  page  of  every  such  document  (right  hand, 
near  top).* 

§  7.   The  Writ  of  Summons, — Indorsement  of  Claim 
upon, — The  writ  of  summons,  as  already  stated,  is  to 


*  Where  the  writ  issues  out  of  the  District  Registry,  the  like  steps 
are  gone  through  ;  and  the  name  of  the  particular  District  Registry  is 
to  be  specified  on  the  face  of  the  writ  (left  hand,  near  top,  between,  in 
Chancery  matters,  Chancery  Division  and  name  of  particular  judges, 
and,  in  Common  Law  matters,  immediately  under  the  name  of  the 
Division). 
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be  indorsed  with  a  statement  of  the  nature  of  the  claim 
made,  or  of  the  relief  or  remedy  required  in  the  action 
(iL  i);  but  in  such  indorsement  it  is  not  essential  to 
set  forth  the  precise  ground  of  complaint  or  the  precise 
remedy  or  relief  to  which  the  plaintiff  considers  him- 
self entitled  (iii.  2);  and  accordingly,  as  we  shall 
see  (§  1 2),  the  indorsement  may  be  amended  so  as  to 
extend  to  any  other  cause  of  action  or  any  additional 
remedy  or  relief  (r) ;  but  before  issuing  his  writ,  the 
plaintiff  should  make  sure  that  the  claim  which  he 
indorses  is  a  maturely  accrued  claim  (s).  If  the 
plaintiff  sues,  or  a  defendant  is  sued,  in  a  represent- 
ative capacity,  the  indorsement  of  claim  is  to  show  it 
(iiL  4).  In  all  cases  of  ordinary  account  {e,g.,  a  partner- 
ship, executorship,  or  ordinary  trust  account),  if  the 
plaintiff  desires  an  account  in  the  first  instance,  the 
indorsement  of  claim  is  to  ask  expressly  for  such 
account  (iiL  8) ;  [also,  in  all  actions  where  the  claim 
is  for  a  debt  or  liquidated  demand  in  money,  with  or 
without  interest,  the  indorsement  of  claim  should  be 
special,  that  is,  should  specify  the  particulars  of  the 
amount  claimed  (iii.  6) ;  and  should  also  include  a 
sum  for  costs  specified  separately  from  the  other 
particulars  (iii  7),  and  should  mention  that  upon 
payment  of  the  specified  debt  and  specified  costs  all 
further  proceedings  will  be  stayed]  {t). 

§  ja.  The  Writ  of  SummoTis, — Special  IndoraemeTU 
of  Claim, — If  the  action  is  for  the  recovery  of  a  debt  or 
liquidated  demand  in  money,  with  or  without  interest, 
and  arises  on  a  contract  or  on  a  statute,  the  plaintiff 
may  specially  indorse  his  writ  with  the  particulars  of 
the  amount  sought  to  be  recovered,  giving  credit  where 
necessary  or  proper  for  any  payment  or  set-off  (iii. 
6) ;  and  in  such  a  case  the  indorsement  is   also  to 


(r)  CoUboume  v.  Colebowmef  L.  R.  i  Ch.  Div.  69a 

(s)  Clarke  v.  BracUaugh,  7  Q.  B.  DiT.  121. 

it)  See  £x  parte  Sewdl,  in  re  SeweU,  13  Ch.  Dir.  266. 
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state  a  sum  for  costs,  and  that  upon  payment  of  th6 
specified  amount,  together  with  such  sum  for  costs, 
within  the  time  specified  on  writ,  the  action  will  be 
stayed  (iii.  7). 

§  8.  The  Writ  of  Summons. — Service  of. — So  soon 
as  the  writ  is  issued,  the  plaintiff  should  in  general 
serve  same  on  the  defendant  or  defendants  at  once. 
This  service  is  personal,  that  is,  copy  of  writ  must  be 
put  into  defendant's  hands  or  left  in  his  presence  with 
(in  the  latter  case)  a  verbal  intimation  to  him  that  the 
slip  of  paper  is  a  copy  of  writ ;  and  the  plaintiff  must 
also  show  the  original  writ  to  the  defendant,  but,  semble, 
only  if  he  desires  to  see  it  (u).  The  person  serving 
the  writ  should  immediately  (and  within  three  days  at 
the  most),  after  service,  indorse  on  the  original  writ 
the  day  of  the  month  and  week  of  the  service  (ix.  13). 

Where  husband  and  wife  are  co-defendants,  service 
on  the  husband  is  also  primdfade  service  on  the  wife 
0^  3). 

Where  the  defendant  is  an  infant,  the  service  is 
primd/ade  good  if  effected  pn  his  or  her  father  or 
guardian,  or  (if  none)  then  on  the  person  with  whom 
the  infant  resides,  or  under  whose  care  he  or  she  is 
(ix.  4). 

Where  the  defendant  is  a  lunatic  so  found  by 
inquisition,  service  on  his  or  her  committee  is  good 
service,  and  if  there  has  been  an  inquisition,  but  as 
yet  no  committee  either  of  the  person  or  of  the  estate 
of  the  limatic  has  been  appointed,  the  court  will  upon 
motion  direct  service  usually  upon  the  keeper  of  the 
asylum,  or  other  the  person  with  whom  the  lunatic  is 
residing  {v) ;  and  when  a  defendant  of  unsound  mind  has 

(u)  Goggt  ▼.  Huntingtovofr^  12  M.  &  W.  503  ;  iz.  2. 
(r)  Tkom  ▼.  SmWi,  W.  N.  1879,  p.  81. 
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not  yet  heen  found  so  by  inquisition,  the  service  is 
primdfdde  good  if  effected  on  the  person  with  whom 
he  or  she  resides,  or  under  whose  care  he  or  she  is 
(ix.  S). 

Where  the  defendants  are  partners,  and  are  described 
by  the  partnership  name  (and  not  by  their  individual 
names),  service  of  the  writ  is  good  if  eJQFected  personally 
upon  any  one  or  more  of  them,  or  if  effected  at  the 
ofl&ce  (if  only  one),  or  at  the  principal  ofl&ce  (if  more 
than  one),  of  the  partnership,  within  the  jurisdiction, 
upon  the  person  having  at  the  time  of  service  the  con- 
trol or  management  of  the  business  there  (ix.  6) ;  and 
the  like  rule  applies  where  an  ostensible  partnership 
consisting  in  fact  of  but  one  person  is  made  a  defen- 
dant by  the  ostensible  partnership  name,  and  not  by 
his  or  her  own  individual  name  (ix.  6a) ;  but  where 
the  partnership  has  been  already  dissolved  at  the  time 
of  the  writ  issuing,  the  service  must  in  general  be  on 
each  partner  personally  (w). 

Where  defendant  is  in  legal  possession  of  premises 
which  the  plaintiff  claims  to  recover,  and  the  plaintiff 
cannot  effect  personal  service  on  the  defendant,  and 
the  premises  are  vacant,  service  is  good  if  a  copy  of 
the  writ  is  posted  upon  the  door  of  the  premises,  if  a 
dwelling-house,  or  upon  some  other  conspicuous  part 
of  the  premises,  not  being  a  dwelling-house  (ix.  8). 

§  9.  The  Writ  of  Summons, — Leave  to  Issue. — Incase 
the  defendant,  or  any  one  or  more  of  the  defendants, 
is  or  are  out  of  the  jurisdiction,  and  it  is  intended  to 
serve  the  writ  there,  or  to  give  notice  of  it  there,  the 
leave  of  the  court  or  of  a  judge  must  first  be  obtained 
before  the  writ  or  summons  can  be  sealed  (t.e.,  issued) 
at  all  (ii.  4).     Such  leave  may  (in  an  exceptional  case) 

(v)  Ex  parte  Young,  in  re  Yoang,  19  Ch.  Div.  124. 
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be  obtained  upon  motion  in  court  (x) ;  but  (in  the 
ordinary  case)  the  unsealed  writ  is  to  be  left  at 
chambers^  and  the  judge's  leave  to  issue  the  writ  is 
then  simply  written  on  such  unsealed  writ  (y). 

§  I  o.  The  Writ  of  Summon&'^Zeave  to  make  Svisti- 
tuted  Service  ofy  or  to  give  Notice  in  lieu  of  Service  of — 
Where  personal  service  can  be  effected,  but  for  some 
reason  or  other  cannot  be  promptly  effected,  the 
plaintiff  must  obtain  from  the  court  or  a  judge  (i.e.,  by 
motion  in  court  or  by  summons  at  chambers)  an  order 
for  substituted  or  other  service,  or  for  the  substitution 
of  notice  for  service  (ix.  2).  Such  order  is  to  be 
obtained  on  an  affidavit,  or  afBdavits,  showing  suffi- 
cient grounds  for  it  (x.),  and  in  particular  that  the 
defendant  is  in  present  communication  with  the  pro- 
posed substitute,  or  (as  the  case  may  be)  that  the 
notice  proposed  to  be  given  will  come  under  the 
defendant's  observation. 

§  1 1.  The  Writ  of  Summons, — Leave  to  Serve  out  of 
Jurisdiction. — Assuming  the  action  to  be  one  within 
the  jurisdiction  of  the  court  (xi  i)  («),  if  the  plaintiff 
desires  to  serve  writ  upon,  or  to  give  notice  thereof  to, 
a  defendant  or  defendants  out  of  the  jurisdiction,  he 
must  move  in  court  for  an  order  giving  him  leave  so 
to  do,  upon  an  affidavit  or  affidavits  showing  in  what 
place  or  country  such  defendant  or  defendants  is  or  are 
or  probably  may  be  found,  and  showing  whether  or  not 
such  defendant  or  defendants  is  or  are  a  British  subject 
or  British  subjects,  and  showing  also  the  grounds  upon 
which  the  application  is  made  (xi  3) ;  and  in  case  the 
action  is  in  respect  of  a  contract  or  the  breach  thereof 
(xL  I  a),  the  affidavit  or  affidavits  in  support  of  the 


(or)  Yoitng  v.  Brastey,  L.  R.  I  Ch.  Div.  277. 
iy)  Stigand  y.  Stigatid,  19  Ch.  Div.  460  ;  aod  distiog.  Laming  y.  Gee, 
10  Ch.  Div.  715. 
(z)  Bret  V.  Maracaux,  7  Q.  B.  Div.  434. 
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motion  must  show  also  various  circumstances  influenc- 
ing the  judge's  discretion  regarding  the  convenience  of 
having  the  action  tried  in  England  rather  than  in  the 
foreign  country  (a).  And,  nota  bene,  if  the  defendant 
is  a  foreigner  out  of  the  jurisdiction,  then  the  leave  to 
be  obtained  is  leave  to  give  notice  of  the  writ  to  him, 
and  not  leave  to  serve  him  with  the  writ  itself  (b), 

§  1 2.  The  Writ  of  Summons. — Leave  to  Amend. — 
The  plaintiffs  indorsement  of  claim  on  writ  need  not 
(at  least  in  the  first  instance)  set  forth  the  precise 
ground  of  complaint  or  the  precise  remedy  or  relief  to 
which  the  plaintiff  considers  himself  entitled  (iii.  2) ; 
and  if  the  plaintiff  should  afterwards  desire  to  extend 
his  indorsement  of  claim  to  any  other  cause  of  action, 
or  any  additional  remedy  or  relief,  he  may  obtain  an 
order  from  the  court  or  a  judge  giving  him  leave  to 
do  so  (iii.  2).  This  order  is  obtained  on  motion  in 
court  ex  parte,  and  counsel's  note  indorsed  on  brief  is 
to  be  initialed  by  the  registrar,  but  no  order  need  be 
drawn  up  (c).  And  this  leave  to  amend  writ  is  now 
not  confined  to  amending  the  indorsement  of  claim, 
but  extends  to  amending  the  writ  generally  (xxviL 
11),  even  as  regards  the  addition  of  parties  (d),  but 
not,  eemlle,  the  striking  out  of  parties  (e),  unless  the 
particular  party  is  specified  in  the  order  giving  leave 
(/).  The  amended  writ  is  to  be  served  like  the 
original  writ  {g). 

§  1 3.  T/ie  Writ  of  Summons. — Order  to  Stay  Pro- 

(a)  WiHxU  V.  M'Innes,  4  C.  P.  Div.  67 ;  Oremoell  v.  Parker,  11  Ch. 
Div.  601  ;  Ex  parte  M*Phail,  12  Ch.  Div.  632  ;  Tottenham  v.  Barry,  12 
Ch.  Div.  797 ;  HarrU  v.  PLeming,  13  Ch.  Div.  208 ;  BuUroe  v.  Buttroe, 
14  Ch.  Div.  849 ;  Powler  v.  Baretow,  20  Ch.  Div.  240. 

{b)  Weetnutt^  v.  Akiiebolagtl,  i  Exch.  Div.  237  ;  PadUy  v.  Camp- 
hauten,  10  Ch.  Div.  550  ;  the  Act  1 873,  b.  76,  preserving  for  thin  pur- 
pose the  C.  L.  P.  Act,  1852,  B.  19  ;  and  see  Buttroe  v.  Btutroe,  eupra, 

(c)  Mathiae  v.  MaUviaB,  W.  N.  1876,  p.  214. 

(d)  AtkLey  v.  Taylor,  lO  Ch.  Div.  768. 

\e)  Elwory.  Vatufhan,  W.  N.  1 879,  p.  66. 
(/)  Wymer  v.  Doddt,  1 1  Ch.  Div.  436. 
((/)  Tlie  Cassiopeia,  4  P.  Div.  188. 
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eeedings  on, — ^When  the  plaintiff  indorses  on  his  writ 
the  name  of  a  solicitor  as  his  attorney,  any  defendant 
served  therewith  may  (upon  ascertaining  from  the  soli- 
citor that  the  name  is  used  without  authority)  obtain 
a  peremptory  order  to  stay  proceedings  in  the  action 
(viL  i).  And  conversely,  when  a  solicitor  has  com- 
menced an  action  in  the  name  of  a  plaintiff  without 
authority,  the  proper  course  is  for  the  plaintiff  to  serve 
notice  of  motion  on  the  defendant  as  well  as  on  the 
solicitor,  that  the  action  may  be  dismissed,  and  that 
the  solicitor  may  pay  the  costs  of  the  plaintiff  as 
between  solicitor  and  client,  and  the  costs  of  the 
defendant  as  between  party  and  party  Qi). 

Also,  when  the  plaintiffs  are  partners  suing  by  their 
partnership  name,  if  they  or  their  solicitors  fail  to  fur- 
nish, on  demand  in  writing,  by  or  on  behalf  of  any 
defendant,  the  names  and  places  of  residence  of  all  the 
persons  who  are  partners  in  the  firm,  the  defendant 
may  (upon  summons  at  chambers  supported  by  an 
af&davit  of  that  failure)  obtain  an  order  to  stay  all 
proceedings  in  the  action  upon  terms  (viL  2). 

And  so  also  the  farther  proceedings  in  an  action 
are  very  frequently  stayed  at  this  stage,  upon  the 
ground  that  the  parties  have  agreed  that  the  dispute 
in  question  should  be  referred  to  arbitration ;  and  in 
such  a  case  the  onus  of  showing  that  the  action  should 
proceed  is  thrown  on  the  plaintiff  (i). 

§  14.  The  Writ  of  Summons. — Order  to  Serve  Par- 
ticular Persons, — Where  husband  and  wife  are  co- 
defendants,  the  court  or  a  judge  may  order  the  wife  to  be 
served  with  or  without  service  on  the  husband  (ix.  3). 


(h)  Neufbiggin^V'the-Sea  Oa$  Co.  v.  Armttrong,  13  Ch.  Div.  310  ; 
Nurte  Y.  Dumford,  13  Ch.  Diy.  764,  foUowiog  Reynolds  ▼.  BoweU,  L. 
K.  8  Q.  B.  398. 

(t)  Hodgwn  ▼.  jeaO.  Pom.  Auuranoe  Co.,  9  Q.  B.  D.  188. 

2R 
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Where  an  infant  is  defendant^  the  court  or  a  judge 
may  order  that  service  made,  or  to  be  made,  on  him  or 
her  personally  shall  be  deemed  good  service  (ix  4). 

Where  an  infant  or  a  lunatic  is  defendant,  the  court 
or  a  judge  may  order  that  the  mode  of  service  specified 
in  §  8,  m'pray  shall  not  be  deemed  good  service  on  him 
or  her  (ix.  4  and  5). 

§  1 5.  Tht  Writ  of  Summons. — Issue  of  CoMurremi 
Writs, — At  the  time  of  issuing  the  original  writ,  or 
within  twelve  months  thereafter,  the  plaintiff  may 
issue  one  or  more  concurrent  writ  or  writs,  ie.,  copies 
of  the  original  writ,  even  the  date  being  the  same, 
with  a  seal  impressed  on  each  copy,  such  seal  con- 
taining the  word  "  Concurrent,"  and  also  showing  the 
date  when  such  concurrent  seal  was  impressed,  %.€,, 
when  such  concurrent  writ  was  issued.  Every  con- 
current writ  is  in  force  only  so  long  as  the  original 
writ  is  in  force ;  but  as  the  original  writ,  which,  in  the 
first  instance,  is  in  force  for  one  year  only  (viii.  i), 
may  be  kept  in  force  for  an  indefinite  time  beyond  the 
year  by  successive  renewals  thereof  (§16,  infra),  the 
concurrent  writ  may,  semMe,  be  correspondingly  kept 
in  force  (vL  i).  A  writ  for  service  within  the  juris- 
diction maybe  issued  concurrently  with  one  for  service 
out  of  the  jurisdiction  (vi  2),  and  vice  versd, — the 
plaintiff  being  careful  to  comply  with  §  9,  suprcu^ 

§  1 6.  The  Writ  of  Summons.  —  Benewals  of  —  In 
case  any  defendant  shall  not  have  been  served  with 
the  writ  or  concurrent  writ,  the  plaintiff  may  apply 
before  the  expiration  of  the  year  for  an  order  for 
renewal  of  the  writ  or  concurrent  writ,  by  summons 
in  chambers,  supported  by  an  afddavit  or  af&davits 


*  A  concurrent  writ  may  be  issued,  tembU,  out  of  the  District 
Begistry,  out  ol  whicli  the  original  writ  issued,  if  that  was  so. 
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sufficiently  showing  that  reasonable  efforts  have  been 
made  to  serve  such  defendant  with  the  writ  or  con- 
current writ  as  the  case  may  be,  or  showing  other 
sufficient  grounds  for  the  order  for  renewal.  The  re- 
newal, if  made,  is  for  six  months ;  a  second,  third,  &c., 
renewal  may  be  ordered  in  the  like  manner  and  upon 
the  like  grounds  at  any  time  during  the  currency  of 
the  last  preceding  renewal  The  plaintiff,  after  ob- 
taining the  order,  leaves  a  memorandum  directing  the 
renewal  at  the  Central  Office,  and  the  writ  or  con- 
current writ  is  marked  with  a  renewal  seal,  which 
seal  shows  the  day  of  the  month  and  the  year  of  the 
renewal.  The  effect  of  renewing  the  writ  or  concur- 
rent writ  is  to  keep  alive  the  action  for  all  purposes, 
and  (among  these)  to  prevent  the  statutes  of  limita- 
tion becoming  a  bar  to  the  remedy.  Where,  by  an 
inadvertence  that  is  excusable,  the  original  year  has 
run  out  before  the  first  renewal  of  the  writ,  the  court 
may  (Ivii.  6)  make  an  order  for  renewal,  notwith- 
standing the  limit  of  one  year,  but  the  court  cannot 
do  so  if  the  statutes  of  limitation  have  meanwhile 
operated  (/).* 

Sections  17-27. 

the  appearance  of  defendant. -the  formal  pko- 
cedure  wtih  thb  summary  prooedcjre  inoi- 
dental  thereto. 

§  17.  The  Appearance  of  DefendaTvt.-'^Mode  and  Time 
of  Entry  of — The  defendant  enters  an  appearance  at 
the  Central  Office.t    The  defendant  appears  by  leaving 

y)  Eyre  v.  Cox,  in  re  Jones,  W.  N.  1877,  p.  38 ;  Doyle  v.  Kauf- 
man,  3  Q.  B.  Div.  7,  340. 

*  The  writ  may  be  renewed  in  the  District  Registry  (viii.  i),  out  ol 
which  it  issued,  if  that  was  so  (viii.  i). 

i*  Where  writ  of  summons  issued  out  of  District  Registry,  then  if 
defendant  resides  or  trades  within  the  district,  he  is  to  enter  his 
appearance  in  the  District  Registry  (zii.  2) ;  but  if  he  neither  resides 
nor  trades  there,  he  may  enter  his  appearance  in  the  District  Registry 
or  (at  his  own  option)  in  the  London  Office  (xii.  3) ;  and  if  in  such  a 
case  he  enter  his  appearance  in  the  London  Office,  he  is  to  give  notice 
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a  slip  or  memorandum  purporting  to  be  an  authority 
to  the  proper  officer  to  enter  the  appearance ;  and  upon 
receiving  this  memorandum,  the  officer  enters  same  in 
the  cause-book  (xii.  1 1),  and  seals  and  delivers  to  the 
defendsmt  a  duplicate  memorandum,  and  defendsmt  on 
the  same  day  sends  to  plaintiff  or  to  his  solicitor  a 
written  notice  of  his  appearance,  together  with  the 
duplicate  memorandum  (xii.  66,  April  1880).  The 
normal  period  for  appearing  in  the  case  of  a  de- 
fendant within  the  jurisdiction  is  the  time  specified  in 
the  writ,  being  usually  eight  days  after  service  of  writ 
of  summons  (see  Form  of  Writ),  and  in  the  case  of 
a  defendant  without  the  jurisdiction,  being  the  time 
limited  by  the  court  in  its  order  giving  leave  to  serve 
writ  (xi.  4,  and  see  Form  of  Writ).  But  a  defendant 
may  appear  before  the  expiration  of  the  time  specified, 
and  also  (but  in  that  case  not  without  peril)  after  the 
expiration  thereof,  at  £uiy  time  before  judgment  is  de- 
livered (xii.  15). 

§  18.  The  Appearance  of  Particular  Defendants, — 
JSntry  of — ^Where  a  partnership  firm  is  the  defendant 
or  defendants,  and  the  firm  name  is  the  name  under 
which  he  or  they  are  sued,  he  or  they  are  to  enter  his 
or  their  appearance  or  appearances  in  his  or  their  own 
individual  names,  one  memorandum,  however,  suffic- 
ing in  this  case  (as  in  other  cases)  for  two  or  more 
defendants  appearing  by  the  same  solicitor  (xii.  12, 
12a,  13). 

§  19.  17ie  Appearance, — Leave  for  and  Entry  of  in 
Particular  Cases, — If  the  writ  of  summons  is  indorsed 
with  a  claim  for  the  recovery  of  land,  the  land- 
lord (although  not  a  defendant)  may  obtain,  on  sum- 
mons at  chambers  or  upon  motion  in  court,  upon  an 

of  that  fact  to  the  plaintiff  or  plaiiitiff*8  solicitor  (xii.  6a),  and  such 
notice  must  be  sent  to  the  plaintiff's  address  for  service  within  the 
district  (xii.  60,  Smith  ▼.  2>o6&tn,  3  Exch.  Div.  338). 
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affidavit  .of  his  actual  or  constructive  possession,  an 
order  giving  him  leave  to  appear,  and  thereupon  he 
leaves  his  memorandum  of  appearance  at  the  office, 
and  gives  notice  thereof  to  the  plaintiff,  and  after  that 
he  is  named  as  a  defendant,  and  treated  as  such  in  all 
the  subsequent  stages  of  the  action  (xii.  18,  19,  20). 

§  20.  The  MeTnoraridum  of  Appearance, —  Contents 
of, — The  defendant's  solicitor's  business  address,  or  (if 
the  defendant  appears  in  person)  the  defendant's  own 
residential  address,  is  to  be  specified  (xii.  7,  8) ;  also, 
in  either  case,  an  "address  for  service,"  being  some 
place  within  three  miles  from  Temple  Bar.* 

Where,  in  an  action  for  the  recovery  of  land,  the 
landlord,  being  in  possession  by  his  tenant  only,  obtains 
leave  to  appear  and  defend,  he  is  to  state  in  his  memo- 
randum that  he  appears  as  landlord  (xii.  19) ;  and  he 
may  also  (if  the  fact  is  so)  state  in  his  memorandum 
that  he  limits  his  defence  to  any  (therein  specified) 
part  of  the  premises  (xii.  21).  If  the  memorandum 
of  appearance  should  not  state  any  limit  to  the  de- 
fence, then  such  a  landlord  may  state  the  limit  (if 
any)  to  his  defence  in  a  notice  intituled  in  the  action 
and  signed  by  himself  or  his  solicitor,  and  which  notice 
(if  any)  must  be  served  on  the  plaintiff  within  four 
days  after  appearance  (xii  21). 

§  21.  The  Appearance  of  Defendant, — Plai7Uiff*$  Mo- 
tion to  set  aside, — If  the  memorandum  of  appearance 
should  not  contain  an  "  address  for  service,"  it  cannot 
be  entered  at  all ;  and  if  the  address  given  is  found  to 
be  illusory  or  fictitious  upon  due  inquiry,  the  plaintiff 
may  apply  to  the  court  or  a  judge  for  an  order  setting 
the  appearance  aside  (xii  9). 


*  If  appearance  is  entered  in  District  Registry,  the  address  for  ser- 
Tice  is  to  be  within  the  District  (zii.  7,  8). 
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§  22.  The  Appearance  of  Defendant. — Plaintiff's  A  fi- 
davit  of  Service  in  lieu  of — In  a  Chancery  action,  if 
a  defendant  fails  to  appear  within  the  specified  time 
(§  1 7,  supra\  the  plaintiff  is  thereupon  to  file  an  affidavit 
of  service  of  writ  (personal  or  substituted,  as  the  case 
may  be),  or  of  notice  in  lieu  of  service  (xiii.  2,  9) ;  and 
upon  that  being  done,  the  action  in  general  proceeds 
as  if  that  defendant  had  appeared  (xiii.  9)."^ 

§  23.  jf%6  Appearance  of  Infant  {or  Lunatic)  Defen- 
dant. — Appointment  of  Guardian  ad  litem. — But  if 
the  non-appearing  defendant  is  an  infant  (or  is  a 
lunatic  not  so  found),  the  plaintiff  after  the  expiration 
of  the  time  specified  for  appearance  gives  six  clear 
days'  notice  of  his  intention  to  apply  to  the  court  for 
the  appointment  of  a  guardian  ad  litem  to  such  infant 
(or  lunatic), — such  notice  being  served  in  the  case  of 
the  infant  (or  lunatic)  upon  or  at  the  dwelling-house  of 
the  person  who  was  in  charge  of  him  when  the  writ  of 
summons  was  served,  and  being  further  served  in  the 
case  of  the  infant  (when  not  in  charge  of  his  father  or 
guardian)  upon  or  at  the. dwelling-house  of  his  father 
or  guardian  (if  any)  (xiii  i).  The  application  for  the 
appointment  of  a  guardian  ad  litem  is  in  each  case 
made  upon  motion,  supported  with  an  affidavit  of  the 
fitness  of  the  proposed  guardian.  The  plaintiff  takes 
this  course  only  where  the  person  in  charge  of  the 
infant  (or  lunatic)  fails  to  enter  an  appearance ;  because 
if  such  person  should  enter  an  appearance,  then  he 
should  himself  go  on  to  obtain,  upon  petition  of  course 
or  upon  motion,  the  appointment  of  the  guardian  ad 
litem  ;  and  at  any  rate,  the  plaintiff  need  not  in  such 
a  case  apply  for  the  appointment  of  any  guardian  imtil 
the  time  for  defendant  putting  in  his  defence ;  and  the 
guardian  ad  litem  to  be  appointed  on  plaintiff's  applica- 

*  In  ezoeptioDal  aotions,  the  plaintiff  may  sign  judgment  (final  or 
interlocutoiy,  or  both  final  and  interlocutory)  for  defendant's  default  of 
appearance.     See  Sects.  75-88,  regarding  Judomsnts,  ivfra. 
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tion  may  (failing  any  friend  of  the  defendant)  be  the 
solicitor  to  the  Suitors'  Fee  Fund. 

§  24.  The  Appearance. — Summom  to  Interplead  and 
Proceedings  thereon, — After  a  defendant  has  appeared 
to  a  writ  of  summons,  and  at  any  time  before  he  de- 
livers  his  statement  of  defence,  he  may  (if  he  is  in  no 
way  interested  in,  otherwise  than  as  being  the  custo- 
dian of,  the  subject-matter  of  the  litigation)  take  out 
an  interpleader-summons,  and  obtain  on  such  sum- 
mons (supported  by  an  affidavit  of  his  own  absence  of 
interest  in,  and  some  third  person's  claim  to,  the  sub- 
ject-matter of  the  litigation)  an  order  calling  upon 
such  third  person  to  appear  and  state  the  nature  and 
particulars  of  his  claim,  and  staying  meanwhile  all  pro- 
ceedings in  the  action  (L  2,  and  i  &  2  Will.  lY.,  c.  58, 
8.  i) ;  and  in  the  result,  the  judge  (or  master)  may 
order  such  third  person  (appearing  to  the  summons)  to 
litigate  his  claim  either  as  a  defendant  to  the  action  or 
as  a  defendant  to  some  other  action,  or  as  a  party  to 
some  issue  designed  to  determine  his  right  (k),  or  the 
judge  (or  master)  may  order  such  third  person  (not  ap- 
pearing to  the  summons)  to  be  barred  of  all  claim  as 
against  the  defendant  (liv.  2a,  Nov.  1878,  and  i  &  2 
WilL  IV.,  c.  58,  s.  3).  In  cases  where  the  third  party 
appears  to  the  summons,  the  judge  (or  master)  may 
also  in  all  cases  (with  the  consent  of  the  plaintiff  and 
such  appearing  third  person),  summarily  dispose  of  the 
question  between  them  (3  &  4  Will.  IV.,  c.  38,  s.  i), 
and  the  judge  may  also  in  all  cases  where  the  subject- 
matter  is  trivial  (at  the  request  either  of  the  plaintiff 
or  of  such  appearing  third  person),  summarily  deter- 
mine the  question  (23  &  24  Vict.,  c.  126,  s.  14);  in 
which  latter  case,  as  also  where  the  parties  have  con- 
sented to  the  judge's  final  determination,  there  is  no 
appeal  from  the  judge's  summary  decision  (23  &  24 

(ik)  ffamlyn  ▼.  BeUtley,  6  Q.  B.  D.  63. 
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Vict.,  c.  126,  8.  17  (I)  ;  but,  of  course,  where  there 
has  been  an  issue  formally  tried  and  decided,  and  no 
such  consent  as  aforesaid,  there  is  an  appeal  here  as 
in  other  cases  (m). 

Jfota  Bene. — The  sheriff  is  often  obliged  to  take  out 
an  interpleader  summons,  eg,,  when  he  proceeds  to 
enforce  execution  on  the  judgment  obtained  in  the 
action,  and  finds  that  the  goods  seized  according  to 
the  directions  of  the  judgment  creditor  are  claimed  by 
some  third  person  as  his.  The  sheriff,  remaining  in 
possession,  proceeds  forthwith  to  take  out  an  inter- 
pleader-summons in  the  action^  and  the  third  person 
is  then  required  to  make  out  his  title  to  the  goods. 
The  proceedings  on  this  interpleader  are  like  the  pro- 
ceedings upon  the  ordinary  interpleader-summons  (w). 

§  2  5.  The  Appearance, — Summons  to  obtain  Leave  to 
appear  under  Summary  Procedure  on  Bills  of  JSxchange 
Act,  1855. — When  an  action  was  commenced  on  a 
bill  of  exchange  or  promissory-note  within  six  months 
after  due,  the  writ  of  summons  (with  which  the  action 
commenced)  used  to  direct  (in  effect)  the  defendant 
to  obtain  leave  to  appear,  and  also  to  appear,  to  the 
writ  within  twelve  days  after  service  thereof  upon 
him  (Form,  Schedule  A.,  to  Act  1855).  Unless  the 
defendant  could  show  some  defence  to  the  action  on 
the  merits,  he  would  not  get  leave  to  appear  (0),  and 
so  final  judgment  might  have  been  entered  against 
him  after  the  twelve  days ;  but  if  he  succeeded  in 
obtaining  (within  the  twelve  days)  leave  to  appear 
(upon  showing  some  such  defence  as  aforesaid),  and  if 
he  did  also  thereupon  appear  within  the  time  limited 
for  his  appearance  to  the  writ,  then  in  its  other  stages 

(l)  Doddi  V.  J^cpkerd,  L.  R.  i  Exch.  Div.  75 ;  Turner  v.  Bridgett,  9 
Q.  B.  D.  55  ;  but  see  Ex  parte  Streeter,  in  re  MorrU,  19  Ch.  Div.  216. 

(m)  WiU  V.  Parker,  46  L.  J.  Q.  B.  450  ;  and  see  WUheri  v.  Parker,  4 
H.  &  N.  810.  (n)  Wright  v.  Redgrave,  u  Ch.  Div.  24. 

(0)  Qirvin  v.  Gra^^  13  Ch.  Div.  174, 
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the  action  used  to  proceed  like  any  other  action  in 
the  High  Court  (liv.  2 ;  xxxv.  4)  (p).  But  now  this 
mode  of  proceeding  is  abolished  (ii.  6a,  April  1880), 
and  in  lieu  thereof  the  plaintiff  may  issue  writ  and 
specially  indorse  same  in  the  usual  way,  and  defen- 
dant appears  thereto  without  leave,  but  must  in  due 
course  obtain  leave  to  defend  (§  44a,  infra). 

§  26.  Th&  Appearance. — The  Consolidation  of  Actions. 
— ^Where'in  the  same  division  of  the  court  there  are 
several  pending  actions  instituted  by  the  same  plain- 
tiff or  plaintiffe  against  divers  defendants, — then,  if 
the  question  or  questions  in  dispute  are  substan- 
tially the  same  in  all  the  actions  (and,  consequently, 
the  evidence  in  proof  or  disproof  of  the  question  or 
questions,  when  of  fact,  is  substantially  the  same),  the 
court  will,  upon  the  application  of  the  divers  defendants, 
or  of  such  of  them  as  have  appeared,  and  so  soon  as 
they  have  appeared,  order  the  several  actions  to  be 
consolidated  (li.  4).  In  the  consolidation-order,  the 
applicant-defendants  jointly  and  severally  undertake  to 
abide  by  the  verdict  or  judgment  in  the  consolidated 
action ;  but  this  undertaking  does  not,  of  course,  inter- 
fere with  these  defendants'  right  of  moving  to  set  aside 
the  verdict,  or  of  moving  by  way  of  appeal  from  the 
judgment.  The  order  of  consolidation,  although  binding 
on  all  the  applicant-defendants,  is  not  binding  on  the 
plaintiff  strictly  speaking,  but  it  is  binding  upon  him 
practically,  that  is  to  say,  after  the  consolidation-order 
the  plaintiff  must  proceed  (at  least  in  the  first  instance) 
to  verdict  or  judgment  in  the  consolidated  action,  and 
as  he  may  after  verdict  move  for  a  new  trial,  and  after 
judgment  move  by  way  of  appeal  therefrom  in  the 
consolidated  action,  he  will  seldom  desire  (where  the 
verdict  or  judgment  is  against  him)  to  do  otherwise 
than  adopt  one  or  other  of  these  two  courses,  although 

ip)  Ogtr  y.  Bradnum,  L.  R.  i  C.  P.  Div  334. 
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strictly  speaking  he  may  (if  he  choose),  after  verdict 
and  judgment  in  the  consolidated  action,  proceed  in  all 
or  any  of  the  other  actions  separately. 

Nota  Bene. — That  the  consolidation-order  is  made 
only  where  it  is  the  same  plaintiff  or  plaintifiEs  in  each 
of  the  divers  actions ;  and  in  the  converse  case,  that  is 
to  say,  when  the  plaintiffs  are  divers,  and  the  defen- 
dant or  defendants  only  are  the  same  in  the  divers 
actions,  no  consolidation-order  is  made,  but  instead 
thereof  the  court  will,  on  the  application  of  the  plain* 
tiffs  (or  of  such  of  them  as  choose  to  apply),  make  an 
order  which  is  in  effect  a  consolidation-order,  that  is  to 
say,  the  court  wiU  select  one  (or  more)  of  the  divers 
actions  as  a  test-action  (or  test-actions),  and  the  plain- 
tiffs undertaking  to  try  these  selected  actions  and  to 
abide  by  the  result  therein  in  all  the  other  actions,  the 
court  will  (in  its  discretion)  allow  for  taking  the  next 
step  in  these  other  actions  such  an  extension  of  time 
as  will  permit  the  selected  actions  to  be  first  tried  (;). 

§  27.  The  Appearance. — The  Transfer  of  Actions, — 
An  action  may,  at  any  stage,  be  transferred  from  any 
one  division  to  any  other  division,  or,  instead  of  being 
transferred,  it  may  be  retained  in  the  division,  or  before 
the  judge  to  or  before  whom  or  which  it  has  been 
(although  improperly)  assigned  or  commenced  (Act 
1873,  §  36;  Act  1875,  §  II);  the  order  of  transfer 
is  made  by  the  division  (or  judge  thereof)  in  which  (or 
in  whose  name)  the  action  is  entitled ;  but  the  order 
is  not  obtained  as  a  matter  of  course,  quite  the  contrary 
(r) ;  and  the  order  being  once  made,  the  president  of 
the  proposed  transferee  division  (i.e.,  the  Lord  Chan- 
cellor in  the  Chancery  Division  and  the  respective 
chiefs  in  the  Conmion  Law  and  Probate  Divisions) 

(?)  Amo$  V.  Chadwick,  L.  R.  4  Ch.  Div.  S69 ;  9  Ch.  Div.  459  j  Jiobin- 
tan  V.  Ckadwkk,  7  Ch.  Div.  878. 

(r)  Storey  v.  Waddle,  4  Q.  B.  Div.  289. 
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either  assents  thereto  (in  which  case  the  order  of 
transfer  operates  an  effectual  transfer),  or  dissents 
therefrom  (in  which  case  the  order  of  transfer  becomes 
a  nullity,  and  the  proposed  transfer  not  being  in  fact 
made,  fidthough  the  order  is  made,  the  action  remains 
in  the  division  (and  with  the  judge)  in  which  (or  in 
whose  name)  it  was  originally  entitled)  («).* 

Likewise,  after  a  decree  has  been  made  in  an  ad- 
ministration action  in  the  Chancery  Division  (or  in  a 
winding-up  proceeding  in  that  division),  the  judge  who 
has  made  the  decree  (or  his  successor  in  office)  may, 
without  any  other  judge's  consent,  and  even  against  the 
will  of  the  parties,  order  to  be  transferred  before  him- 
self any  action  pending  in  any  other  division  by  or 
against  the  executors  or  administrators  of  the  testator 
or  intestate  whose  assets  are  being  administered  in  the 
administration  action  (or  by  or  against  the  company 
whose  assets  are  being  wound  up)  (li  2a). 

[Also,  an  action  commenced  and  pending  in  one 
Common  Law  division,  and  the  trial  of  which  should 
have  been  heard  before  a  judge  of  another  Common 
Law  division,  was  from  that  time  to  be  transferred  to 
such  other  division  (v.  4a,  March  1879).] 

Sections  28-39. 

thb  parties  to  the  action.— the  formal  proce- 
dubb  with  the  summary  pboceduee  incidentaii 

THERETO. 

§  28.   I'he  Parties  to  the  Action, — Choice  of  Defen* 

(i)  Eumphrey$  ▼«  JBdwarda,  45  L.  J«  Ch.  Div.  112. 

*  The  Lord  Chancellor,  for  the  conyenience  of  the  adminiatration  of 
jtistice,  may  tranafer  from  one  diriaiun  to  another  any  action  or  actions, 
aubject  to  the  president  of  the  transferee  division  assenting  thereto, 
and  he  is  not  likely  to  dissent  therefrom  (IL  i) ;  and  the  Lord  Chan- 
cellor, for  the  like  purpose,  may  make  the  like  transfer  from  one  judge 
in  the  Chancery  DiTiaion  to  another  judge  in  the  Chancery  Division 
(li.  I ) ;  and  the  transfer  in  the  last-mentioned  case  may  be  for  the  pur- 
pose of  trial,  or  of  trial  and  further  trial  only,  or  genenuly  (II  lay  7 ' 
V.  J0M8,  7  Ch.  Div.  390). 
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dants, — The  plaintiflF  may  join  as  defendants  all  or  any 
of  the  persons  severally,  or  jointly  and  severally,  liable 
on  any  one  contract  (xvL  5) ;  also,  all  or  any  of  the 
persons,  some  or  one  of  whom  (he  believes,  but  is  un- 
certain which)  is  or  are  liable,  whether  on  contract  or 
in  tort  (xvL  6). 

§  29.  The  Parties  to  the  Action, — Joinder  o/Flainliffs. 
— ^All  persons  may  be  joined  as  plaintififo  in  whom, 
whether  jointly,  severally,  or  alternatively,  the  right  to 
the  relief  claimed  is  alleged  to  exist  (xvi.  i). 

§  30.  The  Parties  to  the  Action. — Misfoinder  and 
Non-joinder. — The  misjoinder  of  plaintiffs  is  no  longer 
fatal  to  the  action  on  the  merits,  and  need  not  even  be 
amended  (xvi  i);  but  the  plaintiff  who  is  successful 
may  have  to  pay  to  the  defendant  or  defendants  the 
extra  costs  (if  any)  occasioned  to  the  latter  by  the  mis- 
joinder (xvi.  i).  The  non-joinder  of  a  plaintiff,  or  the 
selection  of  the  wrong  plaintiff,  if  either  has  arisen 
through  a  bond  fide  mistake,  although  the  mistake 
should  be  of  law  (t),  will  be  remedied,  and  a  proper 
plaintiff  or  plaintiffs  will  be  ordered  to  be  added  or 
substituted,  as  the  case  may  require  (xvi  i),  the  new 
plaintiff  or  plaintiffs  consenting  (xvi.  13)  (u).  The 
like  remarks  hold  good,  rrmtatis  mutandis,  regarding 
the  misjoinder  and  non-joinder  of  defendants,  or  a 
defendant  (xvi.  3,  S»  6,  13),  but  without  any  consent 
on  the  part  of  the  new  defendant  or  defendants  (xvi. 
1 3) ;  and  no  defendant  may  object  on  the  ground  of 
multifariousness  (xvL  4)  (t;). 

§  31.  The  Parties  to  the  Action. — Bepres&rUaJtive 
Parties. — An  unknown  heir-at-law  or  unascertained 


(0  Ihtckett  V.  Qftvevy  6  Ch,  Div.  82  ;  Mason  ▼.  ffan-is,  1 1  Ch.  Div.  97. 

(«)  Turquand  v.  Fearofiy  4  Q.  B.  D.  280 ;  Sheehan  v.  OrttU  Eattern 
Hailway  Co.,  16  Ch.  Div.  59;  Lcng  v.  Orouley,  13  Ch.  Div.  188  ;  Cox 
V.  Jamet,  19  Ch.  Div.  55. 

(v)  Child  ▼.  Sunning,  7  Ch.  Div.  413;  II  Ch.  Div.  82;  Lavesyy. 
Smith,  15  Ch.  Div.  655. 
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next  of  kin  may  be  represented  in  any  action  in- 
volving a  question  of  construction  that  might  affect 
him  or  them  by  a  nominee  defendant  (xvi.  ga). 

Trustees,  executors,  and  administrators  represent 
their  respective  beneficiaries,  whether  suing  or  being 
sued  (xvi.  7),  and  that  even  under  the  Partition  Acts 
{w) ;  but  the  court  may  at  any  time  direct  the  bene- 
ficiaries to  be  joined  as  parties;  and  as  regards  an 
administrator,  he  must  usually  be  a  general  admini- 
strator, and  not  merely  an  administrator  ad  litem  (x). 
The  court  appears  occasionally,  but  rarely,  to  dispense 
with  the  general  administrator  or  the  executor,  when 
it  already  has  the  beneficiaries  before  it  (y). 

One  or  more  persons  out  of  a  numerous  class  having 
the  same  or  the  like  interest  may  sue  or  be  sued,  or 
may  be  ordered  to  defend,  on  behalf  of  the  entire  class 
(xvL  9). 

In  an  administration  action,  or  in  an  action  for  the 
execution  of  the  trusts  of  a  deed,  one  beneficiary  may 
sue  or  be  sued  as  representing  all  the  beneficiaries  of 
like  character  (xvL  11),  the  beneficiaries  represented 
by  him  receiving  merely  notice  of  the  decree  when 
made  (15  &  16  Vict,  c.  86,  ss.  42,  44)  (z). 

§  32.  The  Parties  to  the  Action. — Infants  and  Lun- 
atics,— Infants  sue  by  their  next  friends  (xvi.  8),  and 
defend  by  their  guardians  ad  litem  (xvi.  8),  but  are 
made  defendants  in  their  own  proper  names,  and  with- 
out the  addition  of  the  guardian's  name. 


(10)  Simpion  y.  Denny ,  10  Ch.  Div.  2S. 

(x)  DawdenoeU  ▼.  DcwdetweU^  9  Ch.  Div.  294. 

(y)  Hunter  v.  Young,  W.  N.  1879,  p.  99 ;  Oui-tiut  v.  Caledonian  Fire 
and  Life  Asturance,  19  Ch.  Div.  534. 

(«)  Wingrove  v.  Thompeon^  ix  Ch.  Diy.  419  ;  Lovety  y.  Smith,  15  Ch. 
Div.  655 ;  In  re  Oroee,  Hareton  v.  Tenifon,  20  Ch.  Div.  109. 
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Lunatics  so  found  sue  by  their  committees,  and  are 
sued  by  their  committees,  the  committee  and  the 
lunatic  being  both  made  co-plaintiffs  or  co-defendants, 
as  the  case  may  be  (xviii) ;  lunatics  not  so  found  sue 
by  their  next  friends  and  defend  by  their  guardians  ad 
litem  {a\  but  are  made  defendants  in  their  own  proper 
names,  and  without  the  addition  of  the  guardian's 
name,  precisely  as  in  the  case  of  infants  (xviii.) 

§  33.  The  Parties  to  the  Action. — Married  Women. 
— Married  women  sue  by  their  next  friends  (xvL  8), 
and  are  sued  by  themselves  and  their  husbands ;  but, 
with  the  leave  of  the  court  or  a  judge  (6),  and  upon 
such  (if  any)  terms  as  to  giving  security  for  costs  as 
the  court  or  a  judge  may  direct,  married  women  may 
sue  without  a  next  friend,  and  may  defend  without 
their  husbands  (xvi.  8).  Where  the  property  is 
separate  estate,  the  rule  is  the  same  whether  the 
married  woman  is  pliiintiff  or  defendant  (c) ;  but  as 
regards  earnings,  &c.,  under  Married  Women's  Pro- 
perty Act,  1870,  married  women  are  by  that  Act 
enabled  to  sue  alone  (§  11),  but  they  were  not  thereby 
(although  now  by  the  Married  Women's  Property  Act, 
1882,  they  have  been)  enabled  to  be  sued  without  their 
husbands  (d), 

§  34.  The  Parties  to  the  Action, — Partners  and 
Landlords, — Partners  may  sue  and  be  sued  in  their 
partnership  name  (xvi.  10) ;  a  single  person  describing 
himself  by  a  partnership  name  must  sue  in  his  own 
proper  name  (xvi.  loa),  but  may  be  sued  either  in  his 
own  proper  name  or  in  the  assumed  partnership  name 
(xvi.  loa)  (e).     Where  a  landlord  has  obtained  leave 

(a)   Vane  v.  Vane,  L.  R.  2  Ch.  Div.  124. 

(6)  Nod  V.  Noely  13  Ch.  Div.  510  ;  Kingaman  v.  Kingsman,  6  Q.  B. 
D.  122 ;  Brown  t.  Norths  9  Q.  B.  D.  52 ;  SchjoU  ▼.  Sehjott,  19  Ch. 
Div.  94. 

(e)  Hoberts  ▼.  Evaru,  7  Ch.  Div.  830 ;  but  see  Williams  v.  Mereier, 
9  Q.  B.  D.  337. 

{d)  Hancocks  v.  LaJtHaehe,  3  C.  P.  Div.  197, 

(0  Jackson  v.  Hidtfidd,  8  Q.  B.  Div.  474. 
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to  appear  and  defend  (xii.  18,  19,  20),  he  is  to  be 
named  as  a  party  in  all  subsequent  pleadings  and 
documents  (xii.  18,  19,  20). 

§  35.  The  Parties  to  the  Action. — Muttifariovs  De- 
fefndants. — Although,  as  we  have  seen  (§  30,  supra),  a 
defendant  cannot  object  on  the  ground  of  multifarious- 
ness, still  he  may  apply  to  the  court  or  a  judge  by 
motion  or  summons  for  such  order  as  may  appear  just 
to  save  his  being  embarrassed  or  put  to  needless  ex- 
pense in  his  defence  of  the  action  (xvL  4). 

§  36.  The  Parties  to  the  Action. — Adding  or  Striking 
otU  Parties, — In  cases  of  the  misjoinder  or  non- joinder 
of  plaintiffs  or  defendants  referred  to  in  §  30,  supra,  if 
it  becomes  necessary  to  apply  to  the  court  or  a  judge 
to  add  or  to  strike  out  a  plaintiff  or  a  defendant,  either 
party  may  apply  by  motion  or  summons  before  the 
trial  or  in  a  summary  way  at  the  trial  for  the  requisite 
order  in  that  behalf  (xvi  14) ;  thus  a  defendant,  added 
for  discovery  only,  was  ordered  to  be  struck  out  (/)  ; 
also,  a  plaintiff  whose  joinder  was  embarrassing  has  been 
struck  out  (ff).  Where  a  defendant  is  so  added,  the 
plaintiff  is  to  forthwith  issue  an  amended  writ  of  sum- 
mons and  to  serve  such  defendant  with  it  (xvi  15)  in 
the  usual  way  (i.e.,  either  personally,  or  by  substitute, 
or  by  notice  in  lieu  of  service) ;  and  if  the  statement  of 
claim  has  already  been  delivered,  the  plaintiff  is  like- 
wise to  amend  his  statement  of  claim,  and  to  deliver 
the  statement  of  claim  as  so  amended  to  such  added 
defendant,  either  at  the  same  time  with  the  amended 
writ  or  within  four  days  after  the  added  defendant  has 
put  in  his  appearance  to  the  amended  writ  (xvi.  16) ; 
for,  of  course,  such  defendant  must  put  in  an  appear- 
ance to  the  amended  writ,  and  that  within  the  usual 
period  after  service  of  amended  writ  (§   1 7,  supra), 

(J)  Wilton  y.  Church,  9  Ch.  Div.  552. 

ig)  Smith  v.  lUchardion,  4  0.  P.  Diy.  X12 ;  Bmden  v.  Carie,  ij  Ch. 
Div.  169, 
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otherwise  the  plaintiff  may  proceed  as  for  default  of 
appearance  in  the  usual  way  (§  22,  supra)  ;  and  in  any 
of  these  cases  the  court  will  give  special  directions, 
where  such  directions  are  necessary  (h), 

§  37.  The  Parties  to  the  Action. — The  Secondary 
(or  Cross)  Parties. — It  sometimes  (and  in  fact  often) 
happens  that  a  defendant,  whether  or  not  liable  to  the 
plaintiff,  may  have,  in  respect  either  of  the  same  or  of 
some  other  ground  of  action,  a  remedy  (of  some  sort  or 
other)  against  the  plaintiff, — in  fact,  some  counter-claim 
by  the  primary  defendant  against  the  primary  plaintiff, 
that  is  to  say,  against  the  primary  plaintiff  either  alone 
by  himself  or  in  conjunction  with  others — such  others 
being  or  not  being  already  co-plaintiffs  or  co-defendants 
in  the  original  action.  In  any  of  the  cases  specified, 
the  primary  defendant  may,  as  a  secondary  plaintiff, 
claim  relief  against  the  primary  plaintiff  (either  alone 
or  in  conjunction  with  others)  as  a  secondary  defendant 
(or  secondary  defendants),  that  is  to  say,  such  relief  as 
might  have  been  claimed  against  such  primary  plaintiff 
(either  alone  or  in  conjunction  with  others)  if  made  a 
defendant  (or  defendants)  to  an  independent  action  at 
the  suit  of  the  primary  defendant  (Judicature  Act, 
1873,  s.  24,  sub-sect  3)  (i).  And  in  any  of  the  cases 
specified,  the  primary  defendant  is  spared  instituting 
against  the  primary  plaintiff  (either  alone  or  in  con- 
junction with  others)  an  independent  action  (unless 
the  court  should  direct  him  to  do  so),  and  merely  adds 
a  counter-claim  to  his  defence,  delivering  his  defence 
and  counter-claim  to  the  plaintiff  (alone  or  in  con- 
junction with  the  others,  being  already  parties),  or 
serving  same  indorsed  with  the  direction  to  appear 
that  is  usual  in  a  writ  of  summons  upon  the  others 
(if  any),  not  being  already  parties  to  the    original 

(A)  Autien  y.  Bird,  W.  N.  1881,  p.  129. 

(i)  Turner  y.  Hednafard  Oa$  Co,,  3  Exch.  Diy.  145;  Bagot  y, 
Eatton,  II  Cb.  Div.  392. 
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action;  and  all  persons  so  served  are  to  appear  as 
upon  service  of  a  writ  of  summons  (xxii.  5-7) ;  and 
all  defendants  to  the  counter-claim,  ie,,  all  the  secon- 
daiy  defendants,  may  plead  thereto  in  manner  here^ 
inafter  mentioned ;  and  the  primary  defendant,  if 
successful  on  his  counter-claim,  obtains  reUef  as  a 
secondary  plaintiff  in  the  same  action  (/).  And  as 
regards  a  successful  counter-claiming  defendant's  costs, 
see  §§  127-129,  infra. 

§  38,  The  Parties  to  the  Action. — The  Sttbsidiary 
Defendants, — It  sometimes  (and,  in  fact,  often)  happens, 
Firstly,  that  a  defendant  (if  found  liable  to  the  plaintiff) 
may  have  in  respect  of  the  same  ground  of  action  a 
BKMBDY  OVER  (of  some  sort  or  other)  against  some  other 
or  third  person, — such  other  or  third  person  being  sub- 
sidiarily  liable ;  or,  secondly,  that  either  the  plaintiff 
or  the  defendant  may  desire  that  the  determination 
of  some  question  in  the  action  between  the  plaintiff  (or 
plaintiffs)  and  the  defendant  (or  defendants)  should  be 
a  determination  of  that  question  binding  also  as  between 
them  or  either  of  them  on  the  one  hand  and  some  other 
or  third  person  or  persons  on  the  other  hand, — such 
other  or  third  person  or  persons  being  subsidiarily 
interested  therein  or  probably  or  possibly  affected 
thereby.  And  in  either  of  these  two  cases  (Jc),  but 
especially  in  the  case  first  mentioned  (remedy  over), 
the  third  person  or  persons  (or  one  or  some  of  them) 
may  or  may  not  be  already  parties  (either  as  plaintiffs 
or  as  defendants)  in  the  original  action  (§§  28,  29, 
supra). 

Now,  firstly,  if  the  defendant  to  the  original  action 
(and  who  is  hereinafter  called  the  primary  defendant) 
claims  some  remedy  over  as  aforesaid,  he  ia  spared 


{j)  Hodgton  v.  Mochi,  8  Ch.  Div.  569  ;  Toung  t.  KUehm,  3  Exch. 
Div.  127. 

{k)  Bright  v.  Mamer,  ti  Ch.  'DW.  394  n. 

2  S 
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instituting  an  independent  action  (unless  the  court 
should  direct  him  to  do  so),  and  as  regards  such  of  the 
other  or  third  persons  as  are  already  parties,  he  merely 
delivers  his  defence  to  them  {!) ;  but  as  regards  such 
of  the  other  or  third  persons  as  are  not  already  parties, 
he  obtains  the  leave  of  the  court  to  issue,  and  then 
issues  a  notice  of  his  claim  (in  the  form  Ko.  i  of 
Appendix  B.,  Judicature  Acts,  1873-75),  stamped 
with  the  seal  with  which  writs  of  summons  are  sealed 
(xvL  1 8) ;  but  this  leave  to  issue  third  party  notice 
is  not  a  matter  of  course  (m) ;  and  he  then  file^  a  copy 
of  such  notice,  and  also  serves  same,  exactly  as  if  it 
were  a  writ  of  summons,  and  (unless  the  court  or 
judge  otherwise  orders)  the  service  is  to  be  made 
within  the  time  limited  for  delivering  his  defence. 
Together  with  the  notice,  he  is  to  serve  also  a  copy 
of  the  statement  of  claim  (if  any),  or  of  the  writ  of 
summons  (if  there  is  no  statement  of  daim).  The 
third  person  so  served,  if  he  desires  to  dispute  the 
plaintiffs  claim  against  the  primary  defendant,  may 
enter  an  appearance  within  eight  days  after  service  of 
the  notice  upon  him,  or  (with  the  leave  of  the  court) 
after  the  expiration  of  such  eight  days ;  and  if  he  fail 
to  appear,  then  he  is  deemed  to  submit  to  the  judgment 
obtained  by  the  plaintiff  against  the  primary  defendant, 
whether  such  judgment  is  obtained  by  consent,  or  not 
(xvi  20),  but  if  he  appears,  and  the  appearance  is 
within  the  specified  eight  days  (or,  semhky  after  their 
expiration),  then  the  person  who  issued  the  notice  is 
to  apply  to  the  court  or  a  judge  for  directions  generally 
(xvi.  21),  and  upon  such  application  and  among  such, 
directions,  the  court  or  a  judge  may  give  the  third 
person  so  served  and  appearing  liberty  to  defend  the 
action,  with  all  proper  incidental  directions  (xvi  21) 


{I)  Shtpkerd  t.  Beane,  h,  R.  2  Cb.  Dir.  223 ;  BtUler  t.  Butler,  14 
Cb.  Div.  329. 

'  {m)  AsBociated  Home  Company  v.  Wkichcord,  8  Cb.  Div.  457  ;  Wye 
ValUry  Railway  Co.  ▼.  Uawee,  lO  Ch.  Div.  489. 
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(n);  And  at  the  trial  the  court  is  to  give  to  such 
primary  defendant  such  relief  against  the  subsidiaiy 
defendants  (or  any  of  them)  as  the  primary  defendant 
might  have  obtained  in  an  independent  action  insti- 
tuted against  them  (Judicature  Act^  1873,  s.  24,  sub- 
sect  3);  S€d  qucere^  whether  this  last  provision  is 
workable  (p). 

And,  secondly,  if  either  the  plaintifTor  the  defendant 
to  the  original  action  (and  who  is  hereinafter  called  the 
primaiy  plaintiff  or  primary  defendant)  desires  such 
determination  as  aforesaid  of  any  question  in  the  action, 
he  is  spared  instituting  an  independent  action  (unless 
the  court  should  direct  him  to  do  so),  and  as  regards 
such  of  the  other  or  third  persons  as  are  already  parties, 
and  as  regards  also  such  of  the  other  or  third  persons 
as  are  7u>t  already  parties,  he  merely  obtains  from  the 
court  or  a  judge  a  form  of  notice  (to  be  settled  by  the 
court  or  judge),  and  the  plaintiff  is  to  serve  such  notice 
upon  or  deliver  the  same  to  all  the  other  or  third 
persons,  or  such  of  them  as  the  court  or  a  judge  may 
direct,  at  such  time  and  in  such  manner  as  the  court 
or  a  judge  shall  direct  (xvi.  19) ;  the  form  of  notice 
will  (senible)  direct  such  of  the  other  or  third  persons 
as  are  not  already  parties  to  appear  to  the  original 
action ;  and  after  their  appearance  (or,  semble,  if  they 
do  not  appear,  or  there  are  none  of  them  to  appear), 
then  upon  the  application  of  the  plaintiff,  the  court 
or  a  judge  will  give  general  directions  regarding  the 
determination  of  the  question  (xvL  21).  If  the  court 
refuses  to  give  any  directions  in  the  matter,  the  action 
as  regards  such  third  parties  is  at  an  end  (p). 

§  39.  The  Parties. — Persons  made  Parties  by  Be- 


in)  Bagat  ▼.  Eatton^  II  Cb.  Div.  392. 

(0)  TreUanen  ▼.  Brai/,  i  Ch.  Div.  176  5  The  CarU&um,  5  P.  Div.  59. 
[p)  Sekneitfcr  v.  Batt^  8  Q.  B.  D.  701  ;  and  see  JSx  fiuie  Young,  in 
re  Kitchen,  17  Cb.  Dir.  668. 
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vivor. — In  case  any  party  ta  an  action  dies,  marries, 
or  becomes  bankrupt,  and  thereby  some  devolution  of 
estate  or  interest  arises  by  operation  of  law,  the  action 
is  not  to  be  deemed  abated  (1.  i)  (?);  but  the  court 
may  order  (as  the  case  may  require)  the  personal 
representative,  or  the  husband,  er  .the  trustee,  or  other 
the  successor  in  interest,  to  be  made  (if  necessary)  a 
party  to  the  action  or  to  be  served  with  notice  thereof, 
and  the  court  may  also  otherwise  order  as  may  be 
just  (I.  2)  (r).  The  order  is  made  on  summons  or 
motion  supported  by  an  affidavit  of  the  event  occasion- 
ing the  devolution  of  interest  (1.  4) ;  and,  «jmJfe,  the 
order  is  (in  the  case  of  a  sole  plaintiff  deceased)  on 
the  voluntary  application  of  the  party  seeking  to  be 
added  (s) ;  and  no  compulsory  order  can  be  obtained 
against  him,  sed  quodre ;  also,  revivor  by  a  trustee  in 
bankruptcy  is  not  permitted  as  a  matter  of  course  {t) ; 
also,  liberty  may  be  given  to  the  plaintiflF  in  one 
administration  action  to  use  the  name  of  the  plaintiff 
in  another  administration  action,  where  such  latter 
plaintiff  is  a  -bankrupt  («).  And  where,  pending  the 
action,  there  is  any  devolution  of  interest  by  act  of  the 
party,  the  action  is  not  to  be  deemed  abated  (L  i), 
but  may  be  continued  against  the  successor  in  interest 
(1.  3) ;  and  the  requisite  order  may  be  obtained  upon 
an  ex  parte  application  (by  summons  or  motion)  sup- 
ported by  an  affidavit  of  the  fact  of  the  devolution  of 
interest  (1.  4).  The  like  procedure  applies  where  any 
person  interested  comes  into  existence  after  writ  issued, 
his  subsequent  coming  into  existence  operating,  in  fact, 
as  a  devolution  of  interest  (1.  4)  (v). 

The  order  in  all  the  foregoing  cases  is  called  an 

{q)  Eldridge  v.  Burgess,  7  Ch.  Div.  41  x. 

(r)  Twycross  v.  Granl,  4  C.  P.  Div.  40 ;  Boynton  ▼.  Boynton,  9  Ch, 
Diy.  350  ;  4  App.  Ca.  733  ;  Emden  v.  Carte,  17  Ch.  Diy.  169,  768. 

(«)   Wingrove  v.  Thompson,  1 1  Ch.  Div.  419. 
•  (t)  BaHer  v.  Duheux,  7  Q.  B.  D.  413. 
(tt)  In  re  Hopkins,  Dowd  v.  ffavftin,  19  Ch.  DtT.  61. 
(v)  ffaldane  v.  Eckford,  W.  N.  1879,  p.  8a 
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order  of  revivor;  and  the  order  of  revivor  is  to  be 
served  on  the  continuing  party  or  parties,  and  also 
upon  the  new  (or  substitutionary)  parties  or  party  to 
the  action,  and  becomes  binding  as  from  the  time  of 
service  on  the  party  served  therewith  (L  5),  and  he 
takes  up  the  action  at  its  then  stage  (w),  subject,  never- 
theless, to  be  discharged  upon  application  at  any  time 
within  twelve  days  after  service  (L  6),  or  (in  case 
of  effective  disability)  within  twelve  days  after  the 
removal  of  such  rfTective  disability  *  (L  7). 

An  action  may  be  revived,  although  for  costs  only 
(33  &  34  Vict,  c  28,  s.  19). 

But  there  cannot  be  (nor  need  there  be)  any  such 
order  of  revivor,  if  the  cause  of  action  do  not  survive 
or  continue  as  regards  the  particular  party  (L  i)  («;). 

£efore  judgment  a  defendant's  successor  cannot  apply 
to  add  himself  as  a  defendant  by  order  of  revivor^ 
although  after  judgment  he  may  do  so.  Order  1.  rules 
i-S  being  subject  to  the  old  Chancery  Practice  (i  5  & 
16  Vict,  c.  86,  s.  52,  and  ConsoL  Order  xxxiL)  (1/). 


Sections  40-59. 

the  plbadinq8.— the  formal  progeduiui  with  the 
summaby  pbocsdu&s  ikgidbntal  thebbio. 

§  40.  The  PUadings. — Succession  of,  and  Times  for. 
— ^As  a  general  rule,  the  plaintiff  within  six  weeks  (ex- 


(w)  aiotUon  V.  Didek,  13  Ch.  DIt.  160 ;  and  Me  CurtU  v.  Sk^/Utd, 
20  Ch.  DiT.  398. 

*  Effective  dwability  b  iDfanej  or  unsoundneM  of  mind,  when  thd 
infant  or  unsound  person  has  neither  a  guardian  ad  Uiem  nor  (being  a 
lunatio  so  found  by  inquisition)  a  oomntittee.  Coverture  is  not  an 
effective  disability  as  regards  revivor  of  actions. 

{x)  Uoyd  T.  Dinmaek,  7  Ch.  Diy.  398. 

(y)  RaiMon  v.  PoUon^  17  Ch.  Divl  767. 
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tendible)  after  defendant's  appearance  (xxi.  i),  delivers 
to  the  defendant  a  statement  of  claim  (which  is  the 
First  Pleading  properly  so  called),  and  the  defendant 
thereafter,  and  within  eight  days  (extendible)  after  the 
delivery  of  the  statement  of  claim  (xxii.  i),  delivers  to 
the  plaintiff  his  defence  (if  any)  to  the  claim,  and  which 
defence  may  or  may  not  be  accompanied  with  a  coun- 
ter-claim (xix.  3)  against  the  plaintiff  (either  alone  or 
in  conjunction  with  other  persons,  whether  already 
parties  to  the  action  or  not);  and  the  plaintiff  there- 
after, and  within  three  weeks  (extendible),  and  any 
third  party  thereafter,  and  within  eight  days  (exten- 
dible) after  the  delivery  of  the  Statement  of  Defence 
(xxii.  8,  and  xxiv.  i),  delivers  to  the  defendant  his 
reply.  Usually  the  reply  ends  the  pleadings ;  and  no 
pleading  subsequent  to  reply  (other  than  a  simple  join- 
der of  issue)  can  be  pleaded  without  leave  of  the  court 
or  a  judge,  and  then  only  upon  terms  (xxiv.  2).  The 
time  for  a  simple  joinder  of  issue  subsequent  to  the 
plaintiffs  reply  is  four  days  (xxiv.  3). 

§  41.  Hie  Pleadings, — Times  for  Delivering,  Exten- 
sions of. — Upon  summons  at  chambers  to  show  cause 
why  a  [specified]  extension  of  time  should  not  be 
allowed  for  delivering  any  pleading  (Ivii  6),  an  exten- 
sion of  the  prescribed  time  may  be  obtained ;  and  the 
order  when  made  is  to  be  forthwith  drawn  up  and 
served, — the  costs  of  the  application  being  costs  in  the 
action  (August  1875,  rule  as  to  costs,  22).  This  first 
extension  of  time  (and,  serrible,  any  subsequent  exten- 
sion) may  and  should  be  consented  to,  and  no  order 
obtained  (z).  Any  second  or  other  subsequent  exten- 
sion of  time  may  be  obtained,  but  only  upon  sufficient 
grounds,  the  costs  being  usually  reserved,  or  not  made 
costs  in  the  action. 

§  42.  The  Pleadings. — General  Character  of — Every 
(f)  Ambroise  v«  Evelyn,  1 1  Ch.  Dir.  759* 
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pleading  is  to  be  as  brief  as  the  nature  of  the  case  will 
admit  (xiz.  2),  any  undue  length  being  visited  with 
costs.  A  counter-claim  is  to  have  the  effect  of  a  state- 
ment of  claim  in  a  cross  action  (xix.  3).  Every  plead- 
ing (other  than  a  simple  joinder  of  issue,  and  other 
than  a  demurrer)  is  to  state  facts  in  a  simple  and 
natural  but  accurate  manner,  and  is  not  to  state  evi- 
dence (xix.  4)  or  admissions  (a).  Every  statement  of 
claim,  and  also  every  counter-claim,  is  to  state  speci- 
fically the  relief  wanted,  but  may  also  ask  for  general 
relief  (xix.  8).  Separate  and  distinct  facts,  made  the 
basis  of  separate  and  distinct  claims,  are  to  be  kept 
separate  in  every  statement  of  claim  and  counter-claim 
(xix.  9).  Every  defence  to  a  statetnent  of  claim  and 
every  reply  to  a  counter-claim  is  to  deal  specifically 
with  every  allegation  of  fact  that  is  not  admitted,  and 
a  mere  general  denial  is  not  sufi&cient  (xix.  20)  (b) ; 
excepting  that  a  simple  joinder  of  issue  operates  as  a 
general  denial  of  every  material  allegation  of  fact  in 
the  pleading  upon  which  issue  is  joined,  other  than 
such  allegations  as  the  joinder  of  issue  expressly 
excepts  (xix.  21).  Denials  of  fact  are  to  be  substantial 
and  not  evasive,— denials  modo  et  forma  (if  standing 
alone)  being  deemed  evasive  (xix.  22)  (e).  No  plead- 
ing (unless  by  way  of  amendment)  is  to  be  incon- 
sistent with  a  previous  pleading  of  the  same  party 
(xix.  19);  and  the  relief  claimed  must  also  be  con- 
sistent (d). 

§  43.  The  PUadings, — Partiffular  Rvles  regarding. — 
Every  pleading  containing  less  than  ten  folios  of  seventy- 
two  words  each  maybe  either  printed  or  written,  or  partly 


(a)  Davy  y.  Garrett^  7  Ch.  Div.  473. 
•    (b)  Boyd  T.  Nunn,  7  Ch.  Dir.  284 ;  OolUUe  ▼.  Goode,  7  Ch.  Dit.  842  ; 
RuUer  v.  Tregent,  12  Ch.  Div.  758  ;  WtUiaiMon  t.  L.SN.  W,  Railway 
Oo.^  12  Ch.  DtY.  787. 

(c)  TUdetley  y.  Narper,  7  Ch.  Diy.  403 ;  10  Ch.  Diy.  393. 

{d).BdffU  V.  JBatUm,  7  Ch.  Diy.  I ;  Nevify  y.  Sharpe,  8  Ch.  Diy.  39  ; 
CdrgiU  v.  Bower,  10  Ch.  Diy.  502  ;  Bvant  y.  DavU,  10  Ch.  Diy.  747. 
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one  and  partly  the  other  (xix.  5  aud  .5  a).  Every  plead- 
ing is  to  be  delivered  to  the  other  party  or  his  solicitor, 
and  in.  case  of  a  defendant  who  has  not  appeared,  the 
pleading  to  be. delivered  to  him  ia  delivered  by  being 
filed  (xix,  6),  A  counter-claim  is  to  be  so  described,  so 
as  to  distinguish  it  from  a  defence  properly  so  called 
(xix.  10).  Pleadings  in  abatement  are  abolished 
(xir.  11),  and  apparently  a  motion  to  amend  compulr 
Borily  is  now  substituted ;  also,  where  formerly  there 
would  have  been  a  new  assignment,  there  is  now  to 
be  amendment  simply  of  the  statement  of  olaim  (xix. 
14). 

Possession  is  a  good  plea,  without  adding  .  title 
(xix.  15),  (e)  but  the  title  must  be  added  if  the  same 
be  equitable  merely,  or  the  defence  is  on  equitable 
grounds  (xix.  15), 

"  Not  guilty  by  statute  "  is  a  good  plea;  but  it  cannot 
(excepting  by  leave  of  the  court  or  a  judge)  be  joined 
with  any  other  plea  (xix;  1 6), 

Special  defences  must  be  specially  pleaded,  e^.,  the 
statute  of  limitations  (xix.  1 8),  the  statute  of  frauds 
(xix.  23),  a  release  (xix.  18),  and  B^ch  like  (/);  but 
as  regards  the  statute  of  limitations,  where  pleaded 
to  the  recovery  of  land,  that  defence  may  be  tdcen  by 
demurrer  (ff). 

The  effect  of  documents  is  to  be  pleaded,  and  not 
the  very  words  (unless  where,  as  in  libel  (A),  the  very 
•words  are  material);  fraud,  malice,  &a,  are  to  be 
pleaded  as  facts  simply,  without  showing  the  circum- 


(e)  Danford  v.  M'AnwUy,  6  Q.  B.  D.  645 ;  and  see  ZyeU  r.  Ken* 
ntdy^  20  Ch.  Div.  484. 

(/)  Wakdee  v.  Davis,  25  W.  R.  60 ;  Catling  t.  jTtfi^,  5  Ct.  Diy.  660 ; 
Shardhwy,  CoUeriU,  18  Ch.  Div.  280. 

(g)  Dawhint  v.  Lord  Penrhyn^  6  Ch,  Div.  318 ;  4  App.  Ca.  51. 

(A)  Harris  y.  VTorre^  4  G.  P,  Div.  125. 
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Stances  fit)iii  which  they  are  inferred;  nevertheless, 
fraud  must  still  be  pleaded  with  gteat  particularity 
(i) ;  so  also  notice  (unless  where  the  precise  form  or 
terms  of  the  notice  arei  material) ;  so  also  the  existence 
of  a  contract ;  so  also  the  fact  of  a  relation  having 
subsisted  between  the  parties  (xix.  24,  25,  26,  27); 
Presumptions  of  law  ate  not  to  be  pleaded  (xix.  28). 
Particulars  may  be  obtained  on  sutnmons,  when  the 
pleading  is  general  (j). 

§  44.  Ths  Pleadings. — The  Staiement  of  Claim, — The 
plaintifiT  may  unite  in  one  statement  of  claim  seveml 
causes  of  action  (A;),  subject  to  the  court  or  a  judge^ 
on  the  application  of  the  defendant,  directing  them 
to  be  separately  disposed  of  (xvii  i,  8,  .9),^— «.jr., 
claims  by  or  against  husband  and  wife,  with  claims 
by  or  against  either  of  them  separately  (xvii.  4); 
claims  by  or  against  an  executor  or  administrator,  as 
such,  with  claims  (connected  with  the  estate)  by  or 
against  him  personally  (xvii  5) ;  and  Joint  claims,  with 
separate  claims,  by  all,  or  some,  or  one  of  several  co* 
plaintiffs  against  the  same  defendant  (xvii.  6),--^ 
excepting,  nevertheless,  the  two  following  cases,  vi2.  ^— « 

.  (i.)  The  plaintiff  may  not  (unless  by  leave  of  the 
court  or  a  judge)  join  with  an  action  for  the  recovery 
of  land  any  second  cause  of  action  other  than  a  claim 
or  claims  in  respect  of  arrears  of  rent,  or  mesne  profits^ 
or  damages  for  breach  of  covenant  relating  to  the  same 
land  or  some  part  thereof  (xvii  2)  (/) ;  and, 

(2.)  The  plaintiff  may  not  (unless  by  leave  as  afore^ 
said)  join  claims  by  him  as  a  trustee  in  bankruptcy, 
with  claims  by  him  in  any  other  cietpacity  (xvii  3). 


(0  Jn  rt  Rica  Gold  Wa$Mng  Co.,  zi  Cb.  DiT.36 ;  JUdfffWfef.  Burd, 
20  Ch.  Div.  I. 

ij)  The  Bory^  7  P.  D.  UT*  Au^itintu  t.  Nerincky^  16  Ch.  Div.  13. 

ik)  ffowdl  y.  Weit,  W.  K.  1879,  p.  9a 

(Q  PUdier  v.  Hind*,  ii  Cb.  Dir.  905  ;  GledhUl  y.  ffanter,  14  Ch. 
iHy.  492. 
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Also,  nota  heTU,  there  can  be  no  such  joinder  of 
causes  of  action  by  way  of  counter-claim  (m). 

The  plaintiff  may  deliver  a  statement  of  claim 
whether  the  defendant  desires  one  or  not,  and  even 
though  the  defendant  expressly  states  he  does  not 
desire  one  (xxi.  i) ;  and  if  the  defendant  expressly 
states  that  he  desires  one  [or,  semhle,  does  not  expressly 
state  that  he  does  not  desire  one],  the  plaintiff  may 
(if  his  writ  of  summons  was  specially  indorsed)  give 
the  defendant  notice  (marked  like  a  statement  of  claim) 
to  the  effect  that  that  endorsement  is  his  statement  of 
claim  (xxL  4). 

§  44a.  The  PleadififfB,  —  Leave  to  Defend.  —  If  the 
writ  of  summons  is  specially  indorsed  (under  iii  6) 
with  the  particulars  of  the  debt  or  liquidated  demand 
in  money  claimed  in  the  action,  the  defendant,  after 
appearing  thereto,  may  by  leave  defend  (xiv.  i,  May 
1877);  e.ff,,  where  the  defendant  is  sued  as  a  surety 
only  (71).  The  defendant  obtains  this  leave  upon  his 
showing  cause  against  an  application  of  the  plaintiff 
upon  summons  supported  with  an  affidavit  that  in  his 
(plaintiff's)  belief  the  defendant  has  no  defence  to  the 
action.  In  order  to  obtain  the  leave,  the  defendant 
must,  by  affidavit  or  otherwise,  show  that  he  has  a 
defence  to  the  action  on  the  merits  (xiv.  i) ;  and  mere 
payment  into  court  is  not  enough  (0).  The  leave  to 
defend  may  be  granted  as  to  part,  and  refused  as  to 
the  rest  of  the  claim  (p).  It  is  sufficient  if  the  affidavit 
show  a  primd  facie  defence  (j). 

§45.  The  Pleadings, — The  Pleading  next  Suhsequent 

(m)  Macdonald  t.  CaringUm,  4  C.  P.  Dir.  28. 

(n)  Uoyd't  Banking  Co.  ▼.  Ogle,  I  Excb.  Div.  262. 

(0)  Crump  T.  Cavendith,  5  Exch.  Div.  21 1. 

( p)  Dennis  ▼.  Seymour,  4  Exch.  Div.  80. 
.  Iq)  Beckingham  r.    Own,    W.  N.   1S78,  p.  2x5 ;   WaUingford  r. 
Mutual  Society,  5  App.  Ca.  685. 
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to  Statement  of  Claim. — Upon  seeing  the  statement  of 
claim,  the  defendant  must  consider  with  himself  what 
line  of  defence  thereto  he  shall  adopt,-^assuming  (of 
course)  that  he  means  to  defend ;  and  his  choice  of 
defences  lies  among  these  varieties,  viz., — (i)  A  de- 
murrer, (2)  A  plea,  and.  (3)  A  defence  properly  so 
called.  Now,  whether  he  demur  or  whether  he  put 
in  a  plea,  he  is  taken  to  admit  (but  for  the  purposes 
only  of  the  demurrer  or  plea),  the  truth  of  all  the 
allegations  contained  in  the  statement  of  claim, — and 
in  the  case  of  the  demurrer,  he  denies  their  sufficiency 
in  law,  and  in  the  case  of  the  plea  he  admits  their 
sufficiency  in  law,  but  avoids  their  efifect  by  the  new 
matter  contained  in  his  plea.  But  if  he  defend  (other- 
wise than  by  plea  or  demurrer),  he  admits  or  not 
certain  only  of  the  all^ations  contained  in  the  state- 
ment of  claim,  and  denies  or  else  expresses  that  he 
does  not  admit  the  allegations  not  admitted,  thereby 
putting  the  plaintiff  to  the  proof  of  those  expressed 
to  be  not  admitted  (r),  as  well  as  of  those  denied,  and 
itdds  or  not  other  allegations  of  a  contrary  effect ;  and 
when  he  adopts  this  line  of  defence,  he  is  said  to  put 
in  a  statement  of  defence  properly  so  called,  and  with 
that  statement  of  defence  he  may  (if  he  so  choose,  and 
if  it  is  proper  that  he  should)  conjoin  also  a  counter- 
claim, taking  care  to  expressly  distinguish  such  counter- 
claim from  his  defence  properly  so  called.  We  have 
therefore  to  consider  in  this  place,  and  in  the  following 
order,  the  following  varieties  of  pleading  next  sub- 
sequent to  statement  of  claim,*  viz. : — 

{a.)  The  defendant's  demurrer  to  plaintiffs  state- 
ment of  claim ; 


(r)  Ifarris  ▼.  OamhU,  7  Ch.  Div.  877. 

*  There  may  be  a  Btaiement  of  defence  eyen  without  any  pieYioua 
Btatement  of  claim  (xxii.  2),  at  the  option  of  defendant,  but  not  so 
as  to  entitle  plaintiff  to  require  one  (Hooper  ▼.  Oileij  W,  N.  1876, 
p.  10). 
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(h.)  The  defendant's  plea  to  plaintiS*8  statement 
of  claim ; 

(c.)  The  defendant's  defence  to  plaintiff's  statement 
of  claim ;  and, 

(d.)  The  defendant's  defence  and  counter-claim  to 
plaintiff's  statement  of  claim. 

§  46.  The  rieadings. — TIu  DefendanCs  Demurrer  to 
TlaiTUiJfe  StatemerU  of  Claim. — The  defendant  may 
demnr  to  the  plaintiff's  statement  of  claim,  or  to  any 
part  of  it  setting  up  a  distinct  cause  of  action,  on  the 
ground  that  the  facts  therein  alleged  do  not  show  any 
cause  of  action  to  which  effect  can  be  given  by  the 
court  against  the  party  demurring  (xxviii.  i);  and  a 
demurrer  for  general  want  of  equity  still  lies  («).  The 
demurrer  must  express  that  it  is  to  the  whole  action  or 
else  to  some  (and  what  ?)  part  (xxviii.  2) ;  and  it  must 
state  some  ground  in  law  for  the  demurrer,  and  same 
must  not  be  frivolous  (xxviii.  2).* 

§  47.  Tlie  Pleadings, — 7%e  Defendant's  Plea  or  other 
Defence  Proper  to  the  Plaintiff's  Statement  of  Claim, — 
Where  the  defendant  does  not  demur,  he  may  defend 
by  stating  one  simple  fact  (e.^.,  a  release),  in  which 
case  he  is  said  to  put  in  his  plea  in  destruction  of  the 
cause  of  action ;  or  (where  the  defence  is  not  of  that 
simple  character)  he  may  defend  by  stating  a  succession 
of  circumstances  with  or  without  (at  the  same  time) 
denying  or  expressing  that  he  does  not  admit  the  whole 
[or  certain  specified  parts]  of  the  statement  of  claim, 
in  which  case  he  is  said  properly  to  defend.  The 
latter  of  these  two  modes  of  defence  corresponds  to  and 
may  be  called  a  traverse  or  plea  in  denial ;  and  the 
former  of  them  is  a  plea  in  confession  and  avoidance,  or 


(j)  Mider  v.  M*Lean^  20  Ch.  Dir.  512. 

*  For  demurrers  to  other  pleadings,  see  Tabular  Statement  at  the 
6nd  of  this  Epitome  of  the  Practice. 


THE  PLSABIKGS.  $53 

a  plea  in  justification  and  excuse^  or  a  plea  in  satisfaetion 
and  discharge. 

§  48.  The  Pleadings. — The  Defendaxnt'a  Plea  of  Pay^ 
ment  into  Court. — ^If  the  defendant  pay  money  into 
court  in  satisfaction  of  the  cause  of  action,  or  of  any 
part  thereof, — a  mode  of  proceeding  which  he  may 
adopt,  if  he  so  choose,  in  any  action  brought  to  recover 
a  debt  or  damages, — then, 

(a.)  If  the  payment  is  made  before  delivering  his 
defence,  he  is  to  notify  to  the  plaintiff  the  fact  of  such 
payment,  specifying  in  respect  of  what  claim  the  pay- 
ment is  made  (xxx.  2),  in  which  case  the  plaintiff  may, 
within  four  days  after  notice,  accept  same  in  satisfaction 
thereof,  and  notify  hia  acceptance  thereof  to  the  de^ 
fendant,  and  after  that,  if  the  payment  is  specified  to 
be  in  respect  of  the  entire  action,  the  action  is  at  an 
end,  excepting  as  regards  costs  (t)  (regarding  which  see 
§§  127— 129,  iT^ra);  but  if  the  payment  is  specified 
to  be  in  respect  of  some  part  or  parts  only,  and  not  in 
respect  of  the  entire  cause  of  action,  then  the  action 
proceeds  as  to  the  remaining  part  or  parts  of  the  action 
(xxx.  4) ;  and, 

(b.)  If  the  payment  is  made  at  the  time  of  deliver- 
ing the  defence,  then  the  defendant  is  to  plead  same 
in  his  defence,  specifying  in  such  defence  the  claim  or 
cause  of  action  in  respect  of  which  the  payment  is 
made  (xxx.  l),  in  which  case  the  plaintiff  may,  before 
delivering  any  reply,  accept  same  in  satisfaction  thereof, 
and  notify  that  fact  to  the  defendapt  as  aforesaid,  and 
after  that  the  action  proceeds  or  not  as  aforesaid.  And 
the  defendant  along  with  the  plea  of  payment  into 
court  may  (without  any  leave  first  obtained)  plead 
other  defences  of  an  independent  and  primd  fade  in- 


(0  Cheavet  y.  Fleming,  4  Q.  B.  Di7.226;  Bucktonr.  iTi^^i, 4 Kxch. 
Div.  174. 
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consistent  character  (u).  Of  course,  the  defendant  (if 
he  should  succeed  in  the  action)  will  get.  his  money 
out  of  court  agaiii)  if  the  plaintiff  has  not  already 
takea  it  out  (v) ;  but  the  plaintiff  should  take  it  out, 
and  can  keep  it,  whatever  the  result  of  the  action  (w). 

§  49.  The  Pleadings, — The  Defendant's  Defence  and 
Counter-claim  to  the  Plaintiffs  Staiement  of  Claim. — 
Where  the  counter-claim  raises  questions  between  the 
defendant  and  the  plaintiff,  along  with  any  other  per- 
son or  persons,  the  defendant  is  to  add  to  the  title  of 
his  defence  a  further  title  setting  forth  in  such  further 
title  the  names  of  all  the  parties  to  the  counter-claim, 
like  as  if  the  same  were  a  cross  action  (xxii.  5).  The 
counter-claim  must  as  a  pleading  conform  to  the  general 
rules  of  pleading  (§  42,  supra),  and  also  to  the  particular 
rules  of  pleading  (§  43,  sfwpra) ;  and  merely  referring 
in  the  counter-claim  to  the  allegations  contained  in  the 
statement  of  defence  properly  so  called  is  dangerous, 
as  being  likely  to  prove  insufficient  {x). 

§  So.  The  Pleadings. — Counter-daim,  Application  to 
Exclvde. — The  plaintiff  in  the  original  action,  or  any 
party  to  the  counter-claim,  may  at  any  time  before 
delivering  his  reply  (xxiL  9)  apply  for  an  order  ex- 
cluding the  defendant's  counter-claim  (y);  upon  the 
ground  that  the  same  should  properly  be  raised  in  an 
independent  action  (z) ;  and  further,  the  plaintiff  may 
at  any  time  before  trial  of  the  action  (xix.  3)  apply 


(tt)  Berdan  v.  Oreenwood,  26  W.  11.  992  ;  Spum-  Y.ffaU,  2  Q.  B.  D. 
615  ;  HawketUy  y.  BracUhavf,  5  Q.  B,  D.  302 ;  Beatley  t.  Newton,  19 
Ch.  Dir.  326. 

(v)  Yorhhire  Banking  Co.  v.  BeaUon,  W.  N.  1879,  p.  96, 

(w)  Emden  t.  Carte,  19  Ch.  Div.  311. 

(«)  CrotBe  V.  Bamicot,  25  W.  R.  789  ;  6  Ch.  Div.  753  ;  but  see  Lee$ 
V.  Pattenon,  7  Ch.  Div.  866 ;  Birmingliam  JSitatet  Co.  t.  Smith,  13  Ch. 
Dir.  506. 

(y)  Bodaon  v.  Moehi,  8  Ch.  Dir.  569 ;  ffuggons  v.  Tweed,  10  Ch. 
^iv*  359  >  Birmingliam  Bttates  Co.  ▼.  Smith,  13  Cb.  Div.  506. 

(2)  Barber  v.  BUaherg,  19  Ch.  Div.  473. 
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for  an  order  refusing  to  the  defendant  permission  to 
avail  himself  of  his  counter-claim  in  that  action  (a). 

§  5 1.  The  Pkadings, — Defending  in  divers  manners 
in  one  Defence. — A  defendant  may  demur  to  part  of  a 
statement  of  claim,  and  plead  to  the  other  part  or 
parts,  in  which  case  he  must  combine  both  pleadings 
in  one  document  (xxviii  4)  (b).  A  defendant  may 
even  demur  to  the  whole  (or  any  part)  of  a  statement 
of  claim,  and  at  the  same  time  and  in  the  same  docu- 
ment^ but  only  by  leave  first  had  and  obtained  of  the 
court  or  a  judge,  plead  to  the  same  statement  (or  some 
part  of  it)  (xxviii.  5). 

§  5  la.  The  Pleadings, — Pleading  after  Demurring. — 
The  court  when  asked  to  grant  leave  to  plead  and 
demur  at  once  to  one  and  the  same  matter,  may, 
instead  of  granting  the  leave  mentioned  in  §  51, 
supra,  direct  in  the  alternative  the  demurrer  to  be 
put  in  alone,  and  may  at  the  same  time  and  in  the 
same  order  reserve  liberty  to  plead  (if  necessary)  to 
the  same  matter  after  the  demurrer  is  disposed  of 
(xxviii.  5).  The  like  liberty  to  plead  after  the  de- 
murrer is  disposed  of  may  be  granted  by  the  court  at 
the  time  the  demurrer  is  argued  and  overruled,  if  that 
should  be  the  case  (xxviii.  12). 

§  52.  3%«  Pleadings. — The  Beply. — The  third  plead- 
ing in  order  of  succession  is  either  the  reply  or  else  a 
demurrer  to  defendant's  statement  of  defence,  and  in 
either  case,  it  may  be  of  the  plaintiff  to  the  defen- 
dant's statement  of  defence  or  to  his  defence  and  coun- 
ter-claim, or  it  may  be  of  some  new  party  defendant  to 
the  defence  and  counter-claim.  The  plaintiffs  reply 
to  a  simple  statement  of  defence  is  usually  a  simple 
joinder  of  issue  thereon ;  and  if  so,  that  is  a  close  of 


(a)  And  see  Thornton  ▼.  S,  £,  Jiailvay  Co.,  9  Q.  B.  D.  320. 
(6)  Powell  V.  Jevf^niry,  9  Cb.  Div.  34, 
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the  pleadings ;  but  occasionally  his  reply  to  a  simple 
statement  of  defence  introduces  new  matter  of  sub- 
stance, in  answer  to  what  is  alleged  in  the  statement 
of  defence.  The  plaintifiPs  demurrer  to  defence  (with 
or  without  counter-claim)  is  governed  in  all  respects 
by  the  rules  regarding  demurrer  already  explained 
(§  46,  supra) ;  and  the  same  is  to  be  said  regarding 
the  demurrer  of  every  third  person  to  statement  of  de- 
fence and  counter-claim.  But  where  auch  third  party 
puts  in  a  reply  to  defendant's  statement  of  defence  and 
counter-claim,  then  such  third  party's  reply  is  (in 
effect)  his  statement  of  defence  to  the  defendant's  coun- 
ter-claim, and  is  to  be  shaped  according  to  the  rules  of 
pleading  applicable  to  statements  of  defence,  as  already 
expounded  (§  47,  supra)  (c) ;  and  apparently  the  plaintiff 
may  in  his  reply  to  defendant's  counter-claim  himself 
also  counter-claim  in  respect  of  a  cause  of  action  accrued 
after  the  issue  of  the  writ  but  arising  at  the  same  time 
and  out  of  the  same  transaction  as  defendant's  counter- 
claim (d). 

§  53.  T?be  PUadings.'-^Ikfences  oHsm  stcbseqiierUly 
to  Action  commenced, — As  a  general  rule,  the  state  of 
matters  existing  at  the  commencement  of  the  action 
(i.e,y  at  date  of  writ  issued)  is  the  only  state  of  matters 
that  is  recognised.  But  under  the  old  practice  plead- 
ings puis  darrein  continuance  were  introduced,  and 
under  the  new  practice  defences  of  the  like  character 
are  permitted ;  that  is  to  say, — 

(a.)  A  defendant  may  plead  to  a  statement  of  qlaim 
a  matter  of  defence  thereto  which  has  arisen  subse- 
quently to  writ  issued,  introducing  such  new  matter 
into  his  defence  (if  not  already  delivered),  or  into  % 
further  defence  (if  the  first  defence  has  been  already 
delivered). 

!e)  B^how  y.  Lcw^  13  Ch.  Div.  553. 
d)  Toke  Y.  Andrews,  8  Q.  B.  D.  42S. 
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(6.)  A  plaintiff  (or,  sevnile,  any  other  party  defendant 
to  a  counter-claim)  may  plead  to  any  counter-claim 
(or  set-off)  a  matter  of  defence  thereto  -which  has 
arisen  subsequently  to  counter-claim  delivered,  intro- 
ducing such  new  matter  into  his  reply  (if  not  already 
delivered)  or  into  a  further  reply  (if  the  first  reply  has 
been  already  delivered). 

But  a  further  defence  or  a  further  reply  (as  the  case 
may  be)  cannot  be  put  in,  excepting  within  eight 
days  after  the  matter  has  arisen,  and  by  leave  of  the 
court  or  a  judge  (xx.  i,  2). 

And,  Twta  bene,  matters  arisen  subsequently  to  com- 
mencement of  action  may,  serrAh,  be  included  in  a 
defendant's  counter-claim  (e). 

§  54.  The  Pleadings. — Plaintiff's  Confession  of  De- 
fence arisen  Subsequently  to  Action  commenced. — When 
any  defence  or  further  defence  of  matter  arisen  subse- 
quently to  action  commenced  is  (in  plaintiffs  opinion) 
such  as  to  defeat  his  claim,  then  plaintiff  may,  instead 
of  replying,  deliver  a  confession  of  such  defence  or 
further  defence,  and  sign  judgment  for  costs  up  to  date 
of  such  defence  or  further  defence  delivered  (xx.  3)  (/). 

§  55.  The  Pleadings, —  Withdrawal  of  whole  or  part. 
— A  plaintiff  may  withdraw  the  entire  cause  of  action, 
in  which  case  he  is  said  to  discontinue  same  (see  § 
7 1 ,  The  Trial, — Discontinuance  of  Action),  Or  he  may 
withdraw  part  only  of  the  cause  of  action,  doing  so 
without  leave  before  defendant  has  delivered  his  state- 
ment of  defence,  or  at  any  time  before  reply  if  state- 
ment of  defence  has  been  delivered   (xxiii.    i),  and 


(e)  Beddall  v.  Maitland,  17  Oh.  Dir.  174,  dtstinguiBhing  Original 
Har&tpoU  Colliery  Co.  t.  <7tM,  5  Ch.  Div.  713 ;  EUii  v.  Mun$on,  35 
L.  J.  N.S.  585. 

(/)  Champion  t.  Fomby,  7  Ch.  Div.  373. 

2  T 
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doing  80  only  with  leave  and  upon  terms  at  any  sub- 
sequent stage  of  the  action.  The  plaintiff  is  in  each 
case  to  pay  to  the  defendant  the  costs  occasioned  by 
the  matter  withdrawn  (xxiii  i),  and  for  such  costs  the 
defendant  may  sign  judgment  (xziiL  2a).  A  defend- 
ant may,  but  only  with  leave,  withdraw  the  whole  or 
any  part  of  his  defence  or  of  his  counter-claim 
(xxiii.  I)  (ff). 

§  56.  The  Pleadings, — Amendment  of. — There  is 
no  pleading  (not  even  a  simple  joinder  of  issue) 
which  may  not  require  to  be  amended,  and  that  on 
many  accounts.  Thus,  in  cases  where  formerly  there 
would  have  been  a  new  assignment,  there  is  now  to  be 
an  amendment  merely  of  the  statement  of  clcdm  (xiz. 
14).  Sometimes,  however,  instead  of  amendment  of 
a  pleading  already  delivered,  there  is  to  be  a  further 
pleading  of  the  same  sort,  e.g,,  either  a  further  defence 
or  a  further  reply  (xx.  i,  2),  as  explained  in  §  5  3,  supra. 
Sometimes,  also,  it  is  preferable,  sembU,  instead  of 
amending  a  preceding  pleading,  to  introduce  the  fresh 
matter  into  the  next  following  pleading  (see  §  52^ 
supra).  But  in  by  far  the  larger  number  of  cases,  see- 
ing that  the  pleadings  usually  close  with  the  plaintiff's 
reply,  it  is  the  usual  course  for  the  plaintiff  to  amend 
his  statement  of  claim  and  for  the  defendant  to  amend 
his  statement  of  defence,  and  occasionally  the  one 
party  by  adverse  motion  may  compel  the  other  party 
to  amend  his  own  pleadings  involuntarily  (xxvii.  i); 
and  the  amendment  may  extend  even  to  adding  a  new 
title  to  the  action  (h).  Any  such  amendment  may  be 
either  original  on  the  part  of  the  amending  person, 
or  consequential  upon  the  amendment  of  a  previous 
adverse  pleading. 

I.  Original  amendments : — 

{g)  Real  and  Penonal  Advance  Co.  v.  McCarthy,  18  Ch.  Div.  362. 
(A)  Seear  v.  Xawicm,  16  Ch.  Div.  121 ;  Williams  y,  Prettoti,  20  Ch. 
DiT.  672. 
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(a.)  The  plaintiff  may  without  anj  leave  amend  his 
statement  of  claim  once,  provided  he  do  so  within 
the  times  following,  that  is  to  say, — 

( I .)  Where  a  statement  of  defence  has  been  delivered 
within  three  weeks  after  such  delivery,  the  plaintiff 
not  having  (meanwhile)  inconsistently  replied  to  the 
statement  of  defence  (xxvii  2) ; 

(2.)  Where  no  statement  of  defence  has  been  de- 
livered within  four  weeks  of  the  appearance  of  the 
last  appearing  defendant  (xxvii  2). 

(&)  The  defendant  may  not  amend  his  statement  of 
defence  (being  a  defence  simply)  at  all  without  leave ; 
but  he  may  without  any  leave  amend  his  counter- 
claim once,  provided  he  do  so  within  the  times  fol- 
lowing, that  is  to  say, — 

(i.)  Where  a  reply  has  been  delivered  within  four 
days  after  such  delivery, — the  defendant  not  having 
(meanwhile)  inconsistently  pleaded  to  the  reply 
(xxvii  3). 

(2.)  Where  no  reply  has  been  delivered  within  28 
(twenty-eight)  days  from  the  filing  (or  delivery)  of  his 
defence  (xxvii.  3). 

(c.)  Either  party  may,  with  leave,  amend  at  any 
time,  not  being  after  final  judgment  (t),  his  own  pleading 
(being  either  statement  of  claim,  statement  of  defence, 
or  reply),  for  the  purpose  of  defining  the  real  question 
in  dispute  (xxvii.  i). 

((£.)  Either  party  may,  upon  motion  or  summons, 
obtain  an  adverse  order  against  the  other  party  to 
strike  out  or  amend  anything  in  the  adverse  pleading 
that  ought  to  be  amended  or  struck  out,  either  as  being 
scandalous,  embarrassing,  dilatory,  or  otherwise  pre- 
judicing the  fair  and  speedy  trial  of  the  action  (xxvii 
i);  e.g.,  vague  allegations  of  title  put  forward  by  a 

(»)  AU.'Oen,  ▼.  Birminffhamt  15  Ch.  Dir,  423. 
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plaintiff,  who  has  never  been  in  possession  of  the  land 
claimed  (/). 

11.  Consequential  amendments : — 

(i.)  In  all  cases  of  a  previous  adverse  pleading 
being  amended  by  either  party  without  leave  or  order 
(as  above  explained),  if  the  other  party  desires  to 
amend  his  own  pleading  in  consequence  of  such 
amendment  in  the  previous  adverse  pleading,  he  may 
do  so,  but  only  with  leave  (xxvii.  s)  (k). 

(2).  In  all  the  same  cases,  if  the  other  party  desires 
the  amendment  of  the  previous  adverse  pleading  to  be 
disallowed,  either  in  whole  or  in  part,  or,  if  allowed, 
then  to  be  allowed  upon  tenns  only,  he  may  obtain  an 
order  of  the  court  to  that  effect  (xxvii.  4). 

Generally,  all  amendments  may  be  made  with  leave, 
to  be  obtained  either  upon  summons  or  by  motion 
(xxvii.  6),  but  in  cases  other  than  those  above  specified 
upon  terms  only  (/) ;  and  there  is  a  limit  to  permissible 
amendments  (m). 

Every  amended  pleading  is  to  be  delivered  to  the 
other  party  within  the  time  allowed  for  amending  same 
(xxvii.  10) ;  and  where  an  order  giving  leave  to  amend 
has  been  requisite  and  has  been  made,  the  time  allowed 
for  amendment  is  fourteen  (14)  days  from  the  date  of 
the  order,  unless  some  other  time  is  specified  in  the 
order  (xxvii  7),  but  the  time  may  be  extended  (xxvii. 
7).  Every  amended  pleading  is  to  be  marked  as  such 
(xxvii,  9),  the  order  (if  any)  giving  leave  being  also 
specified  on  the  amended  pleading  (xxvii.  9).  Usually 
amendments  may  be  interlined  in  writing,  where  they 
do  not  exceed  (in  any  one  place)  144  words,  and  the 


(j)  Phittipt  Y.  Phillipt,  4  Q.  B.  D.  127  ;  and  see  MUlington  t. 
Lvring,  6  Q.  B.  D.  190. 

(*)  Baddy  v.  WdU^  7  Ch.  Dir.  164 ;  Stok€9  v.  Grant,  4  C.  P.  Div.  45. 
{l)  Tildedey  v.  Harper,  10  Ch.  Div.  393. 
(m)  Laird  v,  Briggt,  16  Ch.  Div.  440^  663. 
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interlineation  does  not  occasion  intricacy  and  obscurity ; 
but  otherwise  the  pleading  as  amended  must  be  re- 
printed (xxvii.  8), 

§  57.  The  Pleadings. — Close  of. — So  soon  as  either 
party  joins  issue  simply  upon  the  last  preceding 
pleading  of  another  party,  the  pleadings  as  between 
such  two  parties  are  closed ;  and  so,  if  there  are  other 
parties  to  the  action,  when  the  like  joinder  of  issue  is 
delivered  as  between  them  (xxv.)  So  also,  if  a  party 
bound  to  plead  neither  joins  issue  upon  the  last  pre* 
ceding  pleading  nor  (with  or  without  leave,  as  the 
case  may  require)  pleads  otherwise  thereto,  he  is  taken 
to  have  admitted  the  statements  of  fact  in  the  pleading 
last  preceding,  and  such  admission  (although  not  to 
be  made  a  ground  of  judgment  for  default)  operates  to 
close  the  pleadings  (xxix.  12).  In  general,  the  plead- 
ings close  with  the  reply  (being  the  third  pleading  in 
order),  its  that  is  usually  a  simple  joinder  of  issue  on 
the  defendant's  statement  of  defence.  It  may,  however, 
contain  new  matter ;  and  when  a  counter-claim  is  set 
up  in  the  statement  of  defence,  then  the  reply  neces- 
sarily contains  new  matter  (either  with  or  without  a 
joinder  of  issue  upon  the  portion  of  statement  of  de* 
fence  that  is  the  defence  proper) ;  and  whenever,  in 
either  or  any  of  these  cases,  such  new  matter  is  intro- 
duced into  the  reply,  then  some  pleading  or  pleadings 
must  necessarily  follow  the  reply, — either  (i.)  A  simple 
joinder  of  issue  upon  the  new  matter,  or  (2.)  With  the 
leave  of  the  court,  a  pleading  containing  still  further 
new  matter,  in  answer  to  the  new  matter  contained  in 
the  reply  (xxiv.  2).  And  so  on,  until  there  is  a  simple 
joinder  of  issue  by  either  party  upon  the  last  preceding 
pleading  of  the  other  party ;  and  upon  such  ultimata 
joinder  of  issue  the  pleadings  are  said  to  have  closed 
(xxv.)* 

*  See  also  Tabular  Statement  at  end  of  this  Epitome  of  the  Practice. 
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§  58.  The  Pleadings. — Preparation  of  Issues, — ^The 
pleadings  being  (as  already  explained)  simple  state- 
ments of  facts,  it  may  occasionally  (although  of  right 
it  never  should)  happen  that  the  real  issue  or  issues 
in  dispute  between  the  parties  are  not  sufficiently 
defined;  and  in  that  case  it  is  necessary  to  define 
same  with  greater  point  and  exactness  before  going 
to  trial.  If,  upon  the  existing  pleadings,  counsel  is 
of  opinion  that  issues  should  be  prepared,  he  should 
move  the  court  for  an  order  directing  their  prepara- 
tion, and  the  court  in  its  order  will  provide  liberty  to 
the  parties  to  apply  to  the  court  itself  for  the  final 
settlement  of  the  issues  or  any  of  them,  in  case  the 
parties  themselves  or  their  counsel  cannot  agree  upon 
them  (xxvi)  (m). 

§  59.  The  Pleadings.  —  Special  Case.  —  After  writ 
issued,  the  parties  (if  so  disposed)  may  concur  in 
stating  any  special  case,  raising  all  or  any  que^ions  of 
law  involved  in  the  action  (xxxiv.  i);  and  judgment 
may  be  given  upon  the  special  case,  or  in  the  terms  of 
any  written  agreement  of  the  parties  (xxxiv.  6,  April 
1880);  also,  at  any  time  before  or  at  the  trial,  if  it 
appear  to  the  court  that  there  is  a  preliminary  question 
of  law  to  be  decided,  and  that  the  proof  of  facts  is  a 
matter  subordinate  thereto,  the  court  may  order  the 
question  of  law  to  be  decided  on  a  special  case  or 
other  form  sufficiently  raising  it,  and  in  the  meantime 
the  proof  of  facts  is  stayed  (xxxiv.  2)  (n).  No  special 
case  is  to  be  stated  after  6th  April  1880,  under  the 
statute  13  &  14  Vict.,  c.  35  (xxxiv.  7,  April  1880); 
but  special  cases  under  other  particular  statutes  may, 
semble,  still  be  stated  (0). 

(m)  Emma  Silver  Mining  Co.  r.  Grant,  1 1  Ch.  Div.  918;  Piercy  t. 
Younff,  IS  Ch.  Div.  475. 

(n)  Tasmanian  Railway  Ch,  ▼.  CUurh,  W.  N.  1879,  p.  88. 

(0)  Peterbormtgh  Corporation  y.  Tkuriby  Overgeers,  8  Q.  B.  D.  586 ; 
and  gee  Bexley  Local  Board  ▼.  West  Ham  Sewerage  Board,  9  Q.  B.  D. 

518. 
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Evety  special  case  is  to  be  printed  by  the  plaintiff, 
signed  by  all  the  parties  (or  their  solicitors),  and  filed  by 
the  plaintiff  (xxxiv.  3).  Either  party  may  enter  it  (i.e., 
set  it  down)  for  argument,  first  obtaining,  where  married 
women,  infants,  or  lunatics  are  concerned,  an  order 
giving  leave  to  set  it  down*  The  order  is  obtained 
upon  an  affidavit  or  affidavits  of  the  truth  of  the  state- 
ments contained  in  the  special  case  (xxxiv.  4,  5). 

Sections  60-66. 

the  evidsnce— the  formal  pbocedube  with  the 
summaby  pbocedueb  incidental  thsbeto. 

§  60.  Tht  JEvidence, — Sow  far  obtained  hy  Discovery,  (i.)  interroga- 
— ^At  the  time  of  delivering  his  statement  of  claim  *®***^ 
(but  only  in  suitable  cases)  {p),  and  more  properly  after 
he  has  seen  the  defendant's  statement  of  defence  {£)^ 
and  at  any  subsequent  time  not  later  than  the  close  of 
the  pleadings,  the  plaintiff  may  without  leave,  and  sub- 
sequently to  the  close  of  the  pleadings  the  plaintiff  may 
with  leave,  deliver  Interrogatories  in  writing  for  the 
examination  of  the  defendant  (xxxi.  i) ;  in  like  manner, 
at  the  time  of  delivering  his  statement  of  defence, 
but  not  before  delivering  same,  and  at  any  subse- 
quent time  not  later  than  the  close  of  the  pleadings, 
the  defendant  may  without  leave,  and  subsequently  to 
the  close  of  the  pleadings  the  defendant  may  with 
leave,  deliver  Interrogatories  in  writing  for  the  exami- 
nation of  the  plaintiff  (xxxi.  i),  and  either  party  may 
deliver  interrogatories  as  aforesaid,  although  the  inform- 
ation sought  may  be  obtained  otherwise  in  the  action  (r). 
These  interrogatories  should  be  reasonable,  and  not 
vexatious  or  improper  (xxxi.  2),  unless  where  they  are 

(j)  Havhord  v.  Monkt  9  Ch.  Div.  616 ;  Union  Bank  of  London  v. 
Manby,  13  Ch.  Div.  239  ;  Daviet  y.  WxiUamSt  13  Cb.  Div.  550. 

(9)  Mercer  y.  CoUon,  i  Q.  B.  D.  442 ;  Hancock  ▼.  Ouerin,  4  Exeh. 
Biv.  3. 

(r)  The  Radnonhire,  5  P.  D.  172  ;  AU,-Oen,  y.  OiukSl,  20  Ch.  Div. 
519. 
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relevant,  however  vexatious,  scandalous,  or  criminal- 
exposing  (s).  Interrogatories  going  to  credit  only  are 
irrelevant,  and  should  not  be  put  (t) ;  but  interroga- 
tories as  to  conversations  may  be  put,  subject  to 
certain  restrictions  (u).  Interrogatories  as  to  the  brief 
of  the  other  side  are  of  course  not  allowed  (v).  Where 
either  party  is  a  corporate  or  other  public  body,  the 
other  party,  if  desirous  of  interrogating  it,  is  to  obtain 
at  chambers  an  order  gi^ang  him  leave  to  administer 
the  interrogatories  to  any  specified  member  or  oflScer 
of  the  body  (xxxi.  4)  (w).  Interrogatories  may  also 
be  administered  in  matters  other  than  actions,  e.g.,  in 
a  winding-up  (r»),  and  upon  an  election  petition  (y). 
But  apparently  one  defendant  to  a  counter-claim  may 
not  interrogate  another  such  defendant  (3). 

Aniwertoin-  The  party  interrogated  is  to  answer  by  affidavit, 
rroga  nei.  ^  ^  ^"^  within  ten  days  (extendible)  after  sendee 
of  the  interrogatories  upon  him  (xxxL  6),  and  the 
costs  of  same  need  not  be  tendered  (a);  said  the 
plaintiff,  although  nominal,  must  answer  (b),  and  the 
affidavit  must  answer  sufficiently  (xxxi.  9),  or  else 
refuse  to  answer  one  or  more  of  the  interrogatories, 
stating  in  the  affidavit  the  objection  to  answering 
same  and  the  grounds  of  such  objection  (xxxi.  5, 
Nov.  1878).  The  sufficiency  of  the  answer,  if  the 
interrogating  party  disputes  same,  may  be  decided  on 
summons  or  motion  specifjring  the  particular  interro- 

(a)  Piiher  ▼.  Owen,  8  Ch.  Div.  654. 

it)  AUhuten  v.  Labouckere,  3  Q.  B.  D.  645 ;  Qay  v.  Labouchere,  4 
Q.  B.  D.  206. 

(tt)  Bade  v.  Jaeobi,  3  Exch.  Div.  335  ;  Jckn$  ▼.  Jame$,  13  Ch.  Div. 
370. 

{v)  Senhow  v.  Low,  16  Ch.  Div.  93. 

(w)  Higginson  v.  Hall,  10  Ch.  Dir.  235  ;  Berkeley  v.  Standard  DU- 
cowfU  Co.,  13  Ch.  Div.  97  ;  Stoantea  (Mayor)  v.  Quirk,  5  C.  P.  Div.  106. 

{x)  In  re  Alexandra  Palace  Co.,  16  Ch.  Div.  58  ;  In  re  MetropoUkin 
Bank,  HeironU  Cate,  15  Ch.  Div,  139. 

(y)  WdU  V.  Wren,  5  C.  P.  Div.  546. 

(2)  MoUoy  V.  KUhy,  15  Ch.  Div.  162. 

(a)  Berkeley  v.  Standard  Dieeount  Co.,  iupra, 

(6)  WOaon  v.  Baffalovieh,  7  Q.  B.  D.  553. 
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gatories  or  part  of  interrogatoTies  objected  to  (e),  and 
on  this  application  the  validity  of  the  objection  to 
answering  and  of  the  grounds  of  such  objection  can 
be  gone  into  also  (xxxi.  g,  10).  The  grounds  of  ob- 
jection open  to  be  taken  in  the  affidavit  in  answer 
are, — That  the  interrogatory  is  scandalous, — is  irrele- 
vant (d), — is  not  iond  fide  for  the  purpose  of  the 
action, — is  not  sufficiently  material  at  the  then  stage 
of  the  action  (e),  and  such  like  (xxxi  5,  Nov.  1878). 
And  the  party  required  to  answer  objectionable  in- 
terrogatories may  also  (within  four  days  after  being 
served  with  them)  apply  at  chambers  to  set  them 
aside  on  the  ground, — That  they  are  unreasonable, — 
or  vexatious, — or  scandalous  (xxxi  5,  Nov.  1878)  (/). 
Other  usual  grounds  of  objection  to  answering  interro- 
gatories are  those  of  privilege,  or  exposure  to  criminal 
prosecution,  &c.,  that  are  open  to  witnesses  under 
cross-examination.  If  the  court  decides  the  affidavit 
to  be  insufficient  as  an  answer  to  the  interrogatories 
or  to  any  of  them,  or  if  no  answer  at  all  is  put  in,  the 
interrogating  party  may  obtain  an  order  requiring  the 
other  party  to  put  in  a  further  answer  or  an  answer 
(as  the  case  may  be),  and  that  either  by  a  further 
affidavit  or  an  affidavit  (as  the  case  may  be),  or  by 
vivd  voce  examination  (xxxi.  10).  At  the  trial  of  an 
action  or  of  an  issue,  any  party  may  use  in  evidence 
any  one  or  more  of  the  answers  of  the  other  side  with- 
out  putting  in  the  others  (xxxi.  23) ;  but  the  judge 
may  (and,  of  course,  upon  the  slightest  suggestion,  will) 
look  at  the  whole  of  the  answers  (xxxi  1 3). 

The  affidavit  if  not  exceeding  ten  folios  (xxx.  7a) 
may  be  written  ;  but  otherwise  it  must  be  printed. 


{e)  Atuten  ▼.  N,  A  S,  Woolwiek  Subway  Co.,  iiCh,  Div.  439. 

(d)  Shevnrd  r.  Lord  LontdaU,  5  C.  P.  Dir.  47. 

(e)  Lyon  y.  TwedddL,  13  Ch.  Div.  375 ;  Parktr  ▼.  WdU,  18  Ch.  Dir. 

(/)  Qay  ▼.  LiAowihere,  4  Q.  B.  D.  206 ;  DolrymfU  ▼.  LeOU,  8  Q.  B. 
D.  s. 
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Non-compliance  with  any  order  to  answer  interroga- 
tories subjects  the  defaulting  party  to  the  possibility  of 
an  order  for  his  attachment,  and  also  to  the  possibility 
of  an  order  dismissing  his  action  (if  a  plaintifiP)  (g),  or 
striking  out  his  defence  (if  a  defendant),  with  all  inci- 
dental consequences  (xxxi.  20). 

(II.)  Order  to  On  summons  at  chambers,  unsupported  (unless  in 
^'documents,  exceptional  cases)  by  any  affidavit,  on  the  application 
of  either  party  an  order  will  be  made  directing  the 
other  party,  or  even  a  third  party  noticed  and  appearing 
(A),  to  make  discovery  on  oath  of  the  documents  re- 
o?d<»Smente.  ^^^^S  ^  ^^'^  action  which  are  or  which  have  been  in 
his  possession  or  power  (xxzi  12).  The  plaintiff 
should  not  apply  for  this  order,  in  general,  until  he 
has  seen  the  defendant's  defence  (i).  An  official  or 
other  referee  cannot  make  an  order  for  production  (/). 
The  party  so  ordered  to  make  discovery  complies 
with  the  order  by  swearing  and  filing  an  affidavit  of 
the  documents  in  question,  in  the  form  No.  9  in 
Appendix  B.  to  the  Acts  (xxxi  13);  and  in  such 
affidavit  he  is  to  specify  such  of  the  documents  as  he 
objects  to  produce  (xxxi  13).  His  grounds  of  objec- 
tion are  usually, — That  the  documents  are  privileged  (i) 
— or  that  they  relate  to  the  deponent's  own  title  (Q  ; 
and  occasionally,  that  the  applicant's  claim  to  see  them 
is  inconsistent  with  the  position  he  takes  up  as  plain- 
tiff in  his  action  (m). 

In  case  the  affidavit  of  documents  is  insufficient. 


(g)  Carter  ▼.  Stuhbt,  6  Q.  B.  D.  xi6. 

{h)  UPAUUter  v.  Bishop  of  Rochegter,  5  C.  P.  Div.  194. 

(«)  Hancock  ▼.  Querin^  4  Exeh.  Div.  3. 

Ij)  DanviUier  y.  Myers,  17  Ch.  Div.  346. 

{*)  Nordon  V.  Defries,  8  Q.  B.  D.  S8. 

{I)  Taylor  t.  Batten,  4  Q.  B.  D.  85 ;  Nem  B.  M,  L  Co.  v.  Pttd,  3 
0.  P.  Div.  196  ;  5.  A  K.  W,  Co.  v.  Quick,  3  Q.  B.  D.  3l§ ;  Oardner  v. 
Jrtfin,  4  Exch.  Div.  49  ;  Lydl  v.  Kennedy,  20  Ch.  Div.  484. 

(m)  Owen  v.  Wynn,  9  Cu.  Div.  29 ;  and  see  TonUine  ▼.  The  Queen, 
4  Ezeb.  Div.  252. 
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application  may  be  made  for  a  farther  full  and  suf- 
ficient afl&davit  (n),  but  only  if  from  the  first  affidavit 
itself,  or  from  the  documents  therein  referred  to,  or 
from  an  admission  in  the  pleadings,  the  insufficiency 
of  the  first  affidavit  appears  (0) ;  and  otherwise  the 
first  affidavit  is  conclusive  of  its  own  sufficiency  (p). 

So  soon  as  the  affidavit  of  documents  has  been  made,  (iii.)  Notice 
or  occasionally  before  it  is  made,  e.g.,  when  it  can  be  fo/iDi^rtion, 
dispensed  with,  either  party  to  the  action  may  at  any  *  ente^referred 
time  before  or  at  the  trial  give  to  the  other  party  notice  to  in  affidavit 
in  writing  to  produce  any  documents  referred  to  in  his  ^'  ^  *      ^' 
affidavits  or  pleadings  for  the  inspection  of  the  party 
giving  the  notice,  and  so  as  that  such  party  may  take 
copies  thereof  (xxxi.  14)  (q). 

The  party  who  receives  the  notice  to  produce  is  The  offer 
within  two  days  (if  the  affidavit  of  documents  has  J'^"**p^">^' 
specified  them  all),  or  within  four  days  (if  otherwise) 
after  receiving  the  notice,  to  notify  to  the  other  {i.e., 
noticing)  party  a  time  within  three  (3)  days  from  the 
delivery  of  his  notification,  and  also  a  place  for  the 
inspection  of  such  of  the  documents  as  the  notifying 
party  does  not  (in  his  notification)  specify  that  he 
objects  to  produce :  the  grounds  of  objection  must  also 
be  specified  in  the  notification  (xxxi.  1 6),  and  the  party 
refusing  to  produce  may  possibly  not  be  allowed  to  give 
the  document  in  evidence  (xxxi.  14)  (r). 

The  court  may  at  any  time  in  a  pending  proceeding  (ina.)  Order 
order,  upon  the  application  of  either  party,  the  produc-  iM^Sc^a!  ^^^ 
tion  upon  oath  by  the  other  party  of  such  of  the  docu- 
ments in  his  possession  or  power  as  the  court  thinks 

.    (n)   Vicary  r.  O.  N.  R.  Co.,  9  Q.  B.  D.  168. 

(o)  Jone9  V.  M<mU  Video  Gat  Co.,  5  Q.  B.  D.  556. 

(p)  Bewick  T.  Oraham,  7  Q.  B^  D.  400. 

(9)   Webb  V.  East,  5  Ezch.  Diy.  23,  108. 

(r)  Webiter  ▼.  Whewell,  15  Ch.  DiT.  120 ;  and  aee  Brown  y.  SewtU,  16 
Cb.  Div.517. 
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fit  (xxxL  1 1) ;  and  if,  therefore,  the  party  served  with 
notice  to  produce  omits  to  notify  a  time  and  place  for 
inspection,  or  objects  to  grant  inspection  (s),  the  party 
desiring  inspection  may  apply  for  an  adverse  order  for 
inspection  (xxxi  17),  upon  summons  or  by  motion 
supported  by  an  affidavit  showing  (as  regards  all  docu- 
ments other  than  those  referred  to  in  the  pleadings  or 
affidavits)  what  the  documents  are,  and  that  the  appli- 
cant has  a  right  to  see  them,  and  that  they  are  in  the 
possession  or  power  of  the  other  party  (xxxL  1 8)  (t). 
But  if  the  court  finds  an  objection  to  production  stated 
either  in  the  affidavit  of  documents  or  in  the  notification 
of  time  and  place  for  inspection,  and  if  the  court  is 
satisfied  that  the  applicant's  right  to  the  inspection  he 
asks  depends  on  the  determination  of  some  issue  or 
question  in  dispute  in  the  action,  or  that  it  is  otherwise 
desirable  to  postpone  the  inspection,  then  the  court  may 
order  such  issue  or  question  to  be  first  determined,  and 
reserve  meanwhile  the  right  to  inspection  (xxju.  1 9)  (u). 

Enforcement  Non- Compliance  with  any  order  to  make  an  affidavit 
piwiuoer^^  ^  ^f  documents,  or  to  produce  documents  for  inspection, 
subjects  the  defaulting  party  to  the  possibility  of  an 
order  for  his  attachment  (xxxi  20),  and  also  to  the 
possibility  of  an  order  dismissing  his  action  if  a  plain- 
tifT,  or  striking  out  his  defence  (if  a  defendant),  with 
all  incidental  consequences  (xxxi  20)  (v). 

§  61.  The  Evidence, — How  far  Superseded  hy  Ad- 
missions.— There  are  two  varieties  of  admissions,  viz., 
(l.)  The  admission  of  documents,  and  (2.)  The  ad- 
mission of  allegations  contained  in  the  pleadings. 


(«)  In  rt  Credit  Co,,  1 1  Ch.  Di>.  256. 

(t)  Egremoni  Burial  Board  v,  Bgremont  Iran  Ore  Co.,  14  Ch.  Div.  158 ; 
In  re  Smytk,  15  Ch.  Div.  296. 

(u)  PhiUip9  V.  PkUUpi,  W.  N.  1879,  p.  96 ;  Wkeekr  ▼.  MarekatU, 
17  Ch.  Div.  675. 

(r)  RepubUe  of  Liberia  ▼.  Baye,  L.  R.  9  Ch.  App.  569 ;  I  App.  Ca- 

139. 
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(i.)  Eegarding  documents,, either  party  may  give  to 
the  other  a  notice  to  admit  documents,  saving  all  just 
exceptions.  The  other  party  admits  the  documents 
specified  in  the  notice  by  writing  at  the  foot  thereof 
the  words  "  we  admit,"  &c.,  saving  all  just  exceptions. 

Nata  Bene. — Documents  admitted  in  this  manner 
should  still  be  put  in  at  the  trial,  if  they  are  to  be  used 
on  an  appeal  (t^;). 

(2.)  Regarding  allegations  in  pleadings : — 
(a.)  Every  allegation  in  a  pleading  which  is  not 
denied  or  expressed  to  be  not  admitted  in  the  next 
subsequent  pleading  (not  being  a  simple  joinder  of 
issue)  is  deemed  to  be  admitted  (xix.  17),  unless 
the  alleged  admission  is  something  non-existing  in 
law  (x),  and  excepting  as  against  a  married  woman, 
infant^  or  lunatia     Also, 

(b.)  Wherea  person, beingboundtopleadinsomeshape 
or  other,  does  not  plead  either  by  way  of  joinder  of  issue 
or  (with  or  without  leave,  as  the  case  may  be)  by  some 
other  substantive  pleading  to  the  last  preceding  plead- 
ing, then  he  is  taken  to  have  admitted  the  statements  of 
fact  contained  in  such  last  preceding  pleading  (xxix.  12). 
And  where  issues  arise  between  a  third  party  and 
plaintiff  or  defendant,  if  any  of  them  make  default  in 
pleading  to  the  pleading  of  the  other  or  others,  then 
judgment  may  be  given  on  the  pleadings  without  any 
evidence  (xxix.  13).  And  where  a  defendant  has 
refused  compliance  with  an  order  to  answer  interroga- 
tories, or  for  discovery  or  inspection  of  documents,  an 
order  may  be  made  striking  out  his  defence,  the  effect 
of  which  would,  semMe,  be  that  all  the  statements  of 
fact  in  statement  of  claim  would  stand  admitted,  and 
judgment  might  be  obtained,  if  not  for  default,  at  least 
on  admissions  (xxxi.  20). 


(10)   WaUonY.  HodwU,  II  Ch.  Div.  15a 

{z}  Chilton  Y.  Corporation  of  London,  7  Ch.  DW.  735. 
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§  62.  The  Evidence. — How  far  obtained  hy  Inspection  of 
Property, — For  the  purpose  of  obtaining  full  information 
or  evidence,  the  court  or  a  judge  may,  upon  the  applica- 
tion of  any  party  to  the  action,  make  any  order  for  the 
inspection  of  any  property,  being  the  subject  of  such 
action,  and  for  that  purpose  may,  upon  the  same  or  any 
further  application,  authorise  any  person  or  persons  to 
enter  upon  or  into  any  land  or  building  in  the  posses- 
sion of  any  party  to  the  action,  and  to  take  samples,  and 
to  make  observations,  and  to  try  experiments  (liL  3). 

§  63.  The  Evidence, —  When  vivd  voce, — The  general 
rule  is,  that  at  the  trial  of  the  action,  or  upon  any 
assessment  of  damages  (^),  the  evidence  shall  be  taken 
vivd  voce, — each  party  examining  in  chief  his  own 
witness,  who  is  then  subjected  to  cross-examination 
by  the  other  side  (if  they  should  so  desire),  and,  lastly, 
is  re-examined  (if  necessary)  by  the  party  calling  him 
(xxxviL  i);  and  the  Judicature  Acts,  or  the  orders  or 
rules  thereunder,  have  made  no  alterations  in  these 
respects  (Act  1875,  §  20),  excepting  that  and  so  far 
as  the  court  is  thereby  enabled  to  permit  (for  special 
reasons)  depositions  or  affidavits  to  be  read  at  the  trial 

§  64.  The  Evidence. —  TVhen  hy  Affidavit, — Upon  all 
interlocutory  applications  (i.e.,  upon  any  motion,  peti- 
tion, or  summons)  in  the  action,  the  evidence  may  be 
given  by  affidavit  (xxxvii.  2);  and  the  evidence  of 
any  particular  witness  may  for  sufficient  reasons  be 
taken  (by  order)  before  an  officer  of  the  court  (either 
official  referee  or  examiner),  or  before  a  special  exami- 
ner, the  evidence  so  taken  being  a. deposition,  and  the 
deposition  being  (by  order)  filed,  and  the  deposition  so 
filed  being  (by  order)  made  available  in  evidence  upon 
terms  (xxxvii.  4)  («) ;  and  at  the  trial  of  the  action,  or 

(y)  AtL-Gen.  v.  Metropolitan  Railway  Co.,  5  Ezch.  Div.  218. 
(«)  Hanover  v.  Homfray,  13  Ch.  DiT.  380  j  19  Ch.  Div.  224;  War- 
ner V.  Moues,  16  Cli.  Div.  loa 
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upon  any  assessment  of  damages,  any  particular  fact 
or  facts  may  (by  order)  be  proved  by  affidavit,  but  not 
if  the  witness  can  be  produced,  and  the  other  side 
wishes  to  cross-examine  him  (xxxvii.  i);  and  at  the 
trial,  or  upon  any  assessment  of  damages,  the  entire 
evidence  may  (by  agreement  of  all  parties)  be  taken 
by  affidavit  (xxxvii.  i).  All  affidavits  at  the  hearing 
must  be  regarding  matters  of  the  deponent's  own  posi- 
tive knowledge;  but  upon  interlocutory  applications, 
may  be  regarding  matters  of  information  or  belief 
only,  provided  that  the  sources  or  grounds  of  the  infor- 
mation or  belief  respectively  are  shown  (xxxvii.  3), 
but  not  when  an  application,  although  interlocutory  in 
form,  is  final  in  effect  (a). 

The  agreement  to  take  the  entire  evidence  by 
affidavit  must  be  in  writing  (b) ;  but  when  the  agree- 
ment does  not  exclude  oral  evidence,  the  affidavits 
may  be  supplemented,  serrible,  at  the  trial  by  vivd  voce 
evidence  (c).  Where  there  is  such  an  agreement,  the 
plaintiff  files  his  affidavits  within  fourteen  days  (ex- 
tendible) after  the  agreement,  and  gives  the  defendant 
a  list  thereof  (xviii.  i) ;  and  the  defendant  files  his 
affidavits  within  fourteen  days  (extendible)  after  receiv- 
ing plaintiff's  list,  and  gives  the  plaintiff  a  list  thereof 
(xxxviii  2);  and  the  plaintiff  files  his  affidavits  in 
reply,  being  stkictly  in  keplt  to  the  defendant's 
affidavits,  or  else  merely  confirmatory  of  previous 
affidavits  (d),  within  seven  days  (extendible)  after  re- 
ceiving defendant's  list,  and  gives  the  defendant  a  list 
thereof  (xxxviii.  3). 

All  affidavit  evidence  (including  depositions)  that 
is  used  for  the  first  time  at  the  trial  is  to  be  printed 


(a)  OUbert  v.  Endean,  9  Cb.  Div.  259. 

(6)  New  Wutmintter  Brewery  Co,  ▼.  Hannah,  L.  R.  2  Ch.  Dir.  217. 
ie)  Glosiop  v.  Hetton  and  lAeMoHh  Local  Boards  26  W.  R.  433. 
(d)  Peacock  ▼.  Sarper,  7  Oh.  Div.  648. 
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(xxxviii.  6) ;  but  affidavit  evidence  (including  deposi- 
tions) previously  used  in  the  action  need  not  in  general 
be  printed  (Aug.  1 87  5,  ii),  unless  the  court  so  orders, 
but  may  be  printed  if  the  parties  like  (Aug.  1875,  iii) 
No  order  of  the  court,  but  only  the  consent  of  the 
parties,  is  required  in  order  to  use  at  the  trial  affidavits 
used  previously  on  interlocutory  applications  (e). 

§  65.  Th^,  Evidence. — Oross-Emmination  on  Affir- 
davits. — Upon  interlocutory  applications  {i.e.,  on  a 
motion,  summons,  or  petition),  the  court  may  (but 
without  very  sufficient  reasons  will  not)  order  the 
attendance  for  cross-examination  of  the  person  or  per- 
sons making  the  affidavit  (xxxvii  2) ;  and  even  where 
the  court  orders  the  attendance  for  cross-examination, 
it  does  not  follow  that  such  attendance  id  to  be  in 
court ;  it  may  be,  on  the  contrary  (and  usually  is  and 
ought  to  be),  directed  to  be  had  before  an  examiner  of 
the  court  (/).  Where  the  evidence  in  chief  is  directed 
to  be  taken  by  deposition,  it  is  convenient  to  make 
the  cross-examination  follow,  so  as  to  become  part  of 
the  deposition  (xxxviL  4).  At  the  trial  of  the  action, 
or  upon  any  assessment  of  damages,  when  (by  agree- 
ment) the  entire  evidence  is  taken  by  affidavit,  any 
party  desiring  to  cross-examine  the  people  (or  any 
of  them)  who  have  made  affidavits  may,  within  four- 
teen days'  (extendible)  after  the  plaintiffs  affidavits  in 
reply  have  been  filed,  serve  upon  the  other  party  a 
notice  in  writing  requiring  the  production  of  the  people 
(or  any  of  them)  who  have  made  affidavits  for  cross- 
examination  on  their  affidavits  at  the  trial  or  assess- 
ment of  damages  (xxxviiL  4),  and  the  other  party 
upon  being  served  with  such  notice  to  produce  may,  by 
subpoena  ad  testificandum,  compel  the  attendance  of 
such  witnesses  accordingly  (xxxviii.  5),  seeing  that 
without   their  attendance  their  affidavits    cannot  in 


(e)  Blaehlum  Union  t.  Brooki,  7  Ch.  Div.  68. 

(/)  SoyXk  Walea^  Ac.,  Steatnthip  Co.,  In  re,  20  So}.  Jouin.  232. 
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general  be  used  at  all  (xxxviii.  4);  but  apparently 
cross-examination  may  be  avoided  if  the  affidavit  is 
withdrawn  (jg).  The  costs  of  producing  a  witness  for 
cross-examination  are  to  be  borne,  at  least  in  the  first 
instance,  by  the  party  producing  him  (xxxviii  4). 

§  66.  The  Hvidence, — Miscellaneous  Points.-^ 

(a.)  All  writs  and  other  documents  issued  out  of  or 
filed  in  the  District  Eegistry,  and  all  exemplifications 
and  copies  thereof,  purporting  to  be  sealed  with  the 
seal  of  the  District  Eegistry,  are  receivable  in  evidence 
in  all  parts  of  the  United  Kingdom  without  further 
proof  thereof  (Act  1873,  §  61)  (A). 

(J.)  As  regards  admissions  of  documents  made  in 
pursuance  of  any  notice  to  admit  same,  the  affidavit  of 
the  solicitor  (or  clerk)  of  the  due  signature  of  the  ad- 
missions shall,  where  such  admissions  are  annexed  to 
the  affidavit,  be  sufficient  evidence  of  such  admissions 
(xxxii.  4). 

(c.)  As  regards  renewal  of  writs  of  execution,  the 
production  of  the  writ  or  of  the  notice  renewing  same 
is  sufficient  evidence  of  the  renewal,  provided  the  writ 
or  notice  purport  to  be  sealed  with  the  renewal  seal  of 
the  court  (xliL  17), 

(d.)  Evidence  may,  by  leave  only,  be  taken  by  com- 
mission in  a  proper  case  (%),  and  that  either  within 
or  without  the  jurisdiction. 

KB. — Regarding  evidence  on  Appeals,  see  §§  130- 
13s,  Appeals. 

{g)  Bz  parte  ChUdy  In  re  OvMnaney^  20  Ch.  Div.  126. 
(A)  See  Brooke  v.  Brooke,  17  Ch.  Div.  833. 

(t)  Stewart  7.  Qladstone,  7  Ch.  Div.  394  ;  Orofion  r.  Cfrofton,  20  Ch* 
DIy.  76a 

2    U 
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Sections  67-74. 
the  tbial.— the  formal  procedure  with  the 

SUMMARY  PROCEDURE  INCIDENTAL  THERETO. 

§  67,  The  Trial. —  Vefime  for. — If  no  venue  is  stated 
in  the  plaintiff's  statement  of  claim,  then  the  venue 
for  trial  is  Middlesex,  subject  to  the  judge  ordering  a 
different  venue  on  motion  of  either  party,  the  judge's 
order  being  appealable  to  a  Divisional  Court  (xxxvi  i). 
If  a  venue  other  than  Middlesex  is  stated  in  the  plain- 
tiff's statement  of  claim,  then  the  venue  for  trial  is 
that  so  stated,  subject  to  the  judge  ordering  a  different 
venue  on  motion  of  the  defendant  (and,  qtuBre,  of  the 
plaintiff  even),  the  judge's  order  being  appealable  to  a 
Divisional  Court  (xxxvi.  i), 

§  68.  7^  Trial, — Notice  of. — The  plaintiff  gives 
notice  of  trial,  and  may  do  so  either  along  with  his 
reply  (when  that  is  the  close  of  the  pleadings),  or  at 
any  time  afterwards  (xxxvi.  3) ;  and  if  the  plaintiff 
fail  for  six  weeks  (extendible)  after  the  close  of  the 
pleadings  to  give  the  notice,  the  defendant  may  give 
plaintiff  the  notice,  provided  he  anticipate  the  plaintiff 
in  so  doing  (xxxvL  4).  The  notice  of  trial  is  to  state 
whether  the  trial  is  of  the  action  or  of  issues  therein 
(xxxvi.  8).  The  notice  is  usually  a  ten  days'  notice 
(xxxvi.  9) ;  short  notice  is  four  days  (xxxvi.  9).  The 
notice  of  trial,  whether  the  same  be  given  bj  the 
plaintiff  or  by  the  defendant,  is  to  specify  the  mode  of 
trial  intended  (xxxvL  3,  4),  being  one  or  other  of  the 
five  modes  of  trial  hereinafter  specified.  The  notice 
of  trial  ceases  to  be  in  force,  unless  the  action  is  en- 
tered for  trial  by  one  party  or  another  within  six  days 
after  the  notice  (xxxvi.  loa) ;  and  excepting  by  con- 
sent or  by  leave,  no  notice  of  trial  can  be  counter- 
manded (xxxvi.    13).    And,  of  course,  the  notice  of 
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trial  must  be  giveu  before  entering  the  action  for  trial 
(xxxvi.  10). 

§  69.  The  Trial. — Modes  of, — There  are  the  fol- 
lowing modes  of  trial  for  either  party  to  select  from, 
viz.: — 

(i.)  Before  a  judge  (or  judges)  sitting  alone. 

(2.)  Before  a  judge  sitting  with  assessors. 

(3.)  Before  a  referee  (official  or  special)  sitting 
alone. 

(4.)  Before  a  referee  (official  or  special)  sitting  with 
assessors.     And, 

(5.)  Before  a  judge  and  jury  (xxxvi.  2). 

The  party  giving  the  notice  of  trial  has  the  first 
right  of  selection ;  if  he  specify  trial  before  a  judge 
and  jury,  and  the  question  is  one  which  (prior  to  the 
Judicature  Acts)  might  have  been  tried  before  a  judge 
sitting  alone,  then  the  judge  may  in  his  discretion, 
upon  the  application  of  the  other  party  (by  summons 
or  on  motion),  direct  a  trial  without  a  jury  (xxxvi. 
26)  {]) ;  and  the  court  will  always  do  so,  if  there  has 
been  a  consent  to  take  the  entire  evidence  at  the  trial 
by  affidavit  (i),  or  if  the  evidence  is  documentary  (I). 
But  otherwise  trial  by  a  jury  is  in  the  option  of 
either  party  to  demand  as  a  right  (Act  1875,  §22) 
(m),  even  in  county  courts  (n).  And  subject  to  such 
right  of  the  party,  the  judge  may  order  different 
questions  of  fact  to  be  tried  in  different  modes  of 
trial,  with  all  incidental  directions  (xxxvi  6).     And 


{j)  RoikUm  ▼.  TobiTh,  10  Cb.  Dir.  558;  SjpraU*9  Patent  v.  Wa,rd  <6 
Co,,  II  Ch.  Div.  240;  Singer  Manuf,  Co.  v.  Loog,  il  Ch.  Biv.  656; 
but  see  In  re  Martin^  HwU  ▼.  Ch4imber$y  20  Ch.  Dir.  365. 

(k)  Brooke  v.  Wigg,  8  Ch.  Div.  510. 

(0    Wedderbum  v.  Pickering,  13  Ch.  Dir.  679. 

{m)  Suggr.  Silber,  L.  R.  i  Q.  B.  D.  362;  PoweU  v.  WUlianu,  12 
Ch.  Div.  234 ;  and  espeoially  In  re  Marling  Hunt  v.  Chambert^  20  Ch. 
Div.  365.    And  see  Ckarke  v.  Skipper,  21  Ch.  Div.  134. 

(n)  Ford  v.  Taylor,  3  C.  P.  Div.  21. 
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in  matters  of  intricate  and  scientific  or  local  examina- 
tion or  investigation^ — of  documents,  accounts,  and 
such  like, — the  court  may  peremptorily,  without  the 
consent  of  the  parties,  send  same  to  an  official  or 
special  referee  (Act  1873,  §  57)  (o),  such  referee 
being  for  this  purpose  a  supernumerary  officer  of  the 
court  (Act  1873,  §  58).  If  neither  party  has  selected 
trial  by  jury,  apd  of  either  party  desires  a  mode  of 
trial  different  to  that  specified  in  the  notice  of  trial, 
then  such  party,  within  four  days  from  service  of 
notice  of  trial,  may  obtain  (on  motion  or  summons) 
an  order  directing  such  mode  of  trial  as  the  applicant 
desires  (xxxvi  5).  And  either  before  or  at  the  trial 
(when  without  a  jury),  the  judge  may  direct  any  issue 
of  fact  to  be  tried  by  a  judge  and  jury  (xxxvi  27); 
and  in  a  trial  without  a  jury  the  judge  may  also  from 
time  to  time  direct  any  question  or  issue  of  fact,  or 
partly  of  fact  and  partly  of  law,  to  be  tried  at  nisi 
privs  (xxxvi.  29), — the  order  directing  such  trial  at 
nisi  prius  to  state  on  its  face  the  reason  for  the  direc- 
tion (xxxvi.  29a,  Dec.  1876);  but  no  such  reason 
need  be  given  in  the  case  of  a  Chancery  action  stating 
no  venue,  and  set  down  to  be  tried  in  Middlesex  (p). 

§  70.  Tfie  Trial. — Entry  of  Action  for, — The  party 
who  gives  the  notice  of  trial  is  to  enter  the  action  for 
trial  on  the  day  of  or  day  after  the  notice  (q) ;  and  if 
he  fail  to  do  so,  the  other  party  may  within  the  next 
four  days  enter  the  action  for  trial  (xxxvi.  14);  if 
neither  party  enter  the  action  for  trial  within  six  days 
after  the  notice  of  trial,  then,  as  regards  trials  in 
London  and  Middlesex  only,  the  notice  ceases  to  be  of 
force  (xxxvi  loa),  Tlie  party  entering  the  action  for 
trial  is  to  leave  two  copies  of  the  pleadings  (xxxvi  1 7). 


(0)  Cfow  ▼.  ffarpeTf  3  Exch.  Div.  198. 
(p)  Hunt  V.  CUy  of  London  Rtal  Property  Co.,  3  Q.  B.  D.  19. 
(0)  Metropolitan  L  C  Jiailtcay  Co,  ▼.  Metroj^olilan  Mailuay  Co.^  5 
£xch.  Div.  196. 
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If  the  plaintiff  specifies  trial  by  jury  as  his  selected 
mode  of  trial,  the  action  is  to  be  entered  for  trial  in 
the  Associates'  office  and  not  in  the  Chancery  office ; 
and  if  plaintiff  should  not  have  specified,  but  defendant 
should  afterwards  determine  upon,  trial  by  jury,  the 
action  having  meanwhile  been  entered  in  the  Chancery 
Office,  will  be  afterwards  entered  in  the  Associates' 
Office  (Chancery  Notice,  Feb.  1877)* 

§  71.  The  Trial, — Discontinuance  of  Action, — When 
a  plaintiff  has  become  aware  of  any  defendant's  defence, 
whether  before  delivery  of  same  or  at  any  time  before 
replying  thereto,  he  may  wholly  discontinue  his  action 
by  delivering  a  notice  in  writing  to  that  effect.  And 
he  may,  with  the  leave  of  the  court,  or  of  a  judge,  and 
upon  terms,  do  the  like  at  any  subsequent  stage  of  the 
action ;  such  leave  will  not  be  granted  as  a  matter  of 
course  (r).  The  discontinuance  does  not  prejudice 
any  subsequent  action,  unless  in  the  case  of  leave  to 
discontinue  being  required  and  given,  one  of  the  terms 
is  to  that  effect  (xxiii.  i);  the  discontinuance  of  the 
action  puts  an  end  to  the  counter-claim  if  any  (s),  and 
also  to  any  pending  interlocutory  appeal  (t).  The 
plaintiff  is,  in  each  case,  to  pay  to  the  defendant  the 
costs  of  the  action  (xxiii.  i),  and  for  such  costs  the 
defendant  may  sign  judgment  (xxiii.  2)  (u).  Upon  any 
discontinuance  of  action,  if  an  injunction  has  already 
been  granted  therein  subject  to  the  usual  undertaking 
as  to  damages,  the  defendant  may  also  have  a  refer- 
ence in  the  action  to  chambers  to  ascertain  the 
damages  (v).  A  cause,  when  entered  for  trial,  may 
be  withdrawn  by  consent  of  all  parties,  either  the 

*  Actioni  proceeding  in  any  District  Registry  may  be  entered  for 
trial  in  the  Diitrict  Regiatry  (Act  1873,  §  64 ;  zzzy.  io,  ih,  Dec.  1879. 

(r)  Stahlichmidt  ▼.  Wal/ord,  4  Q.  B.  D.  217. 

(»)  Vavaueur  v.  Krupp^  15  Ch.  Div.  474. 

(e)  Conybeare  v.  Lewis,  13  Ch.  Div.  469. 

(u)  Beal  and  Personal  Advance  Co,  v.  McCarthy,  14  Ch.  Dir.  188  ; 
Harrison  r,  Leutner,  16  Ch.  Dir.  559. 

(v)  Nevfeomen  v.  Coulson,  7  Ch.  Div.  764. 
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plaintiff  or  the  defendant  producing  the  requisite  con- 
sent in  writing  (xxiii  2a). 

§710.  The  Trial. — Countermand  of  Notice  for. — Ex- 
cepting by  consent  of  the  parties,  or  by  leave  of  the 
court  or  a  judge,  notice  of  trial  cannot  be  counter- 
manded (xxxvi  13). 

§  72.  ITie  Trial. — Non^Appearance  of  one  or  other 
Party  at. — If  the  plaintiff  appears  and  the  defendant 
does  not  appear  at  the  trial  when  the  action  is  called 
on,  the  plaintiff  proves  his  claim  so  far  as  the  burden 
of  proof  rests  with  him  (xxxvi.  18),  but  the  judge  may 
postpone  or  adjourn  the  trial  upon  terms  (xxxvi.  21)  {w). 

If  the  defendant  appears  and  the  plaintiff  does  not 
appear  at  the  trial,  when  the  action  is  called  on,  the 
defendant  (not  having  raised  any  counter-claim)  may 
have  an  immediate  judgment  dismissing  the  action 
(xxxvi.  1 9),  and  a  defendant  who  has  raised  a  counter- 
claim proves  such  counter-claim  so  far  as  the  burden  of 
proof  rests  with  him  (xxxvi.  1 9),  but  the  judge  may 
postpone  or  adjourn  the  trial  upon  terms  (xxxvi.  21). 

In  either  of  these  cases,  judgment  is  obtained  for 
the  party  appearing ;  but  the  non-appearing  party  may 
apply  within  six  days  after  trial  to  set  aside  the  judg- 
ment upon  terms  (xxxvL  20). 

§  73.  The  THaL — Appearance  of  all  Parties  at. — 
Firstly,  When  before  a  judge  (or  judges)  without  a 
jury,  and  whether  sitting  alone  or  with  assessors, — 
being  the  mode  of  trial  most  usual  in  the  Chancery 
Division — the  course  of  the  trial  is  as  follows : — The 
plaintiff's  counsel  (or  leading  counsel)  opens  the  plead- 
ings by  shortly  stating  the  nature  and  circumstances  of 

(w)  Walktr  ▼.  ButUUn,  5  Q.  B.  D.  267. 


THE  TKIAL.  679 

the  claim,  and  reading  sncfa  parts  of  the  pleadings  as 
are  calculated  to  bring  out  same  more  distinctly ;  and 
at  this  stage  the  judge  maj  interrupt  him  by  pointing 
out  that,  even  if  he  proved  all  the  facts  of  his  case,  the 
law  would  not  give  him  the  right  he  asks,  or  any  other 
right :  in  fact,  that  his  statement  of  claim  might  have 
been  demurred  ta  Or,  if  the  statement  of  claim  does 
not  clearly  appear  to  be  demurrable,  then  the  plaintiff's 
counsel  (or  leading  counsel)  mentions  generally  what 
are  the  defences  (if  any)  set  up  by  the  defendant, — indi- 
cating whether  or  not  these  defences  would,  if  proved, 
be  sufficient  or  not  at  law ;  and  at  this  stage,  there- 
fore, a  further  discussion  of  the  law  of  the  case  may 
arise, — ^just  as  if  the  plaintiff,  instead  of  replying  to  the 
defendant's  statement  of  defence,  had  demurred  thereto. 

Assuming,  however,  that  the  action  is  one  in  which 
the  question  is  one  of  fact  and  of  evidence  principally 
or  exclusively,  then  the  plaintiff  puts  in  his  evidence, 
that  is  to  say : — 

(a.)  Where  the  evidence  is  taken  by  affidavit,  the 
plaintiff's  counsel  reads  all  the  affidavits  of  any  one  de- 
ponent, after  which  the  defendant's  counsel  cross-exa- 
mines the  plaintiff's  witness  on  his  affidavits,  and  the 
plaintiff's  counsel  then  re-examines  the  witness ;  and 
so  on  through  all  the  witnesses  for  plaintiff  who  have 
made  affidavits  or  an  affidavit. 

(b.)  When  the  evidence  is  taken  vivd  voce,  the  plain- 
tiff's counsel  examines  in  chief  each  of  the  plaintiffs 
witnesses,  and  the  defendant's  counsel  cross-examines 
the  same  witness,  and  the  plaintiff's  counsel  re-exa- 
mines him. 

When  in  either  of  these  two  ways  all  the  plaintiffs 
evidence  has  been  put  in,  then, — 

(i.)    If  the  defendant  mentions  that  he   is   not 


680  THE  PRACTICE  IN  EQUITY. 

going  to  call  any  witnesses,  the  plaintiflTs  counsel 
sums  up  the  evidence  and  also  points  the  law  as 
applicable  to  the  facts  proved,  after  which  (unless 
the  court  should  relieve  the  defendant  of  the 
necessity)  the  defendant's  counsel  follows,  arguing 
that  the  facts  are  not  proved,  or  that  the  law  upon 
the  facts  proved  is  against  the  plaintiff, — and  in  such 
a  case,  the  plaintiff's  counsel  has  no  reply,  beyond 
remarking  upon  the  new  cases  (if  any)  which  the 
defendant's  counsel  may  have  cited  and  commented 
upon. 

But  (2.)  If  the  defendant  (as  usually  happens)  men- 
tions that  he  is  going  to  call  witnesses,  or  he  has 
already  filed  affidavits,  then  he  puts  in  his  evidence 
in  like  manner  as  the  plaintiff,  that  is  to  say : — 

(a.)  Where  the  evidence  is  taken  by  affidavit,  the 
defendant's  counsel  reads  all  the  affidavits  of  any  one 
deponent,  after  which  the  plaintiff's  counsel  cross- 
examines  the  defendant's  witness  on  his  affidavits,  and 
the  defendant's  counsel  then  re-examines  the  witness ; 
and  so  on  through  all  the  witnesses  for  the  defendant 
who  have  made  affidavits  or  affidavit 

(&)  Where  the  evidence  is  taken  vivd  voce,  the  de- 
fendant's counsel  examines *in  chief  each  of  the  defen- 
dant's witnesses,  and  the  plaintiff's  counsel  cross-exa- 
mines the  same  witness,  and  the  defendant's  counsel 
re-examines  him. 

When  in  either  of  these  two  ways  all  the  defen- 
dant's evidence  has  been  put  in, — 

Then,  (i.)  Unless  the  plaintiff  asks  and  is  allowed 
to  put  in  rebutting  evidence  as  regards  any  part  of 
defendant's  case,  the  defendant  sums  up  his  evidence, 
and  also  comments  upon  the  evidence  generally  of  both 
plaintiff  and  defendant,  and  the  general  character  of 
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the  case  and  the  law  as  applicable  thereto,  after 
which  the  plaintifiTs  counsel  replies  upon  the  whole 
case,  as  well  the  evidence  as  the  law  (not  forgetting 
the  points  which  the  defendant's  counsel  has*endea- 
voured  to  make,  or  has  succeeded  in  making). 

But  if,  (2.)  The  plaintiff  asks  and  is  allowed  to  put 
in  rebutting  evidence  as  regards  any  part  of  defen- 
dant's case,  then  with  or  without  an  adjournment  of  the 
trial  (according  as  the  exigencies  of  the  case  require) 
such  evidence  is  put  in,  the  manner  of  putting  it  in 
being  the  same  as  that  above  described  for  putting  in 
evidence  generally ;  and  thereafter  the  plaintiff's  counsel 
sums  up  his  fresh  evidence,  and  also  comments  upon 
the  evidence  generally  of  both  plaintiff  and  defendant, 
and  the  general  character  of  the  case,  and  the  law  as 
applicable  thereto,  replying,  in  fact,  upon  the  whole 
case,  as  well  the  evidence  as  the  law  (not  forgetting 
the  points  which  the  defendant's  counsel  has  endea- 
voured to  make  or  has  succeeded  in  making,  and  not 
forgetting  to  remark  upon,  and,  if  possible,  distinguish 
and  explain  away,  any  decisions  which  the  defendant's 
counsel  has  cited  and  turned  to  some  apparent  advan- 
tage). 

Secondly,  Where  before  a  judge  (or  judges)  with 
a  jury, — being  the  mode  of  trial  least  usual  in  the 
Chancery  Division, — the  course  of  the  trial  is  as 
follows': — 

The  plaintiffs  counsel  addresses  the  jury  rather 
than  the  judge;  and,  as  a  general  rule,  instead  of 
arguing  the  law  of  the  case,  he  merely  addresses  him- 
self to  the  facts,  all  objections  of  law  that  may  be  put 
forward  by  the  judge  being  merely  reserved  (to  be 
argued  on  some  future  occasion), — unless  the  judge, 
under  exceptional  circumstances,  should  consent  to  or 
require,  as  he  may  do  (Act   1873,  §§  29,  30),  the 
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points  of  law  to  be  argued  before  the  evidence  is  gone 
into.  In  putting  in  the  evidence,  and  in  summing  up 
same,  and  in  generally  commenting  upon  the  ease, 
the  plaintifiTs  eounsel  and  the  defendant's  counsel 
respectively  proceed  in  a  nearly  similar  manner  to 
that  adopted  by  them  respectively  at  a  trial  before 
a  judge  without  a  jury  (as  above  described),  the 
jury  being,  however,  the  persons  (judices)  primarily 
addressed ;  and  at  the  end  the  judge  sums  up  the  case 
to  the  jury,  unless  he  should  (as  he  may)  direct  a 
nonsuit  or  a  verdict  for  the  defendant  for  want  of 
evidence  in  support  of  the  plaintifiTs  case  (x)  ;  and  the 
jury  give  their  verdict,  which  verdict,  together  with 
the  judgment  (if  any)  then  delivered,  or  any  direction 
regarding  judgment,  are  to  be  entered  by  the  officer 
present  at  the  trial,  and  whose  duty  it  is  to  enter 
verdicts,  or,  in  his  absence,  by  the  associate  (xxxvL 
22a,  23). 

And  at  the  trial  by  jury,  the  judge  (it  is  true)  may 
reserve  any  case  or  point  in  a  case  for  the  considera- 
tion of  a  divisional  court,  or  may  direct  same  to  be 
argued  before  such  court  (Act  1873,  §  46)  ;  still  it  is 
the  duty  of  the  judge, — a  duty  upon  which  any  party 
may  insist, — at  every  such  trial  to  submit  and  leave  the 
issues  involved  in  the  action  to  the  jury,  and  to  properly 
and  fully  direct  the  jury  upon  the  law  and  the  evidence 
bearing  upon  the  case  (Act  1875,  §  22);  and  so  far  as 
the  reservation  of  any  case  or  point  in  a  case^  for  the 
consideration  of  a  divisional  court,  or  the  direction  to 
argue  same  before  such  court,  would  be  inconsistent 
with  the  duty  aforesaid  of  the  judge  (or  the  right  afore- 
said of  the  party),  no  such  reservation  or  direction  is 
to  be  made  or  given  (Act  1876,  §  17);  but  otherwise 
such  reservation  or  direction  may  be  made  or  given 
(Act  1873,  §  46,  and  Act  1876,  §  17).     In  case  the 

(x)  Dublin,  <t-c.,  RaUway  Co,  ▼.  StaUery^  3  App.  Ca.  1 155. 
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party  should  think  the  judge  to  have  deprived  him  of 
this  right,  then  he  is  to  except,  i.e,,  object,  at  the  trial, 
and  the  exception  is  to  be  entered  upon  and  annexed 
to  the  record  (if  any),  as  a  foundation  for  some  further 
application,  viz.,  motion  for  new  trial  (Act  1 875,  §  22). 
See  §  83,  infra. 

Thirdly,  When  before  an  official  or  special  referee, 
whether  sitting  alone  or  with  assessors, — being  a 
mode  of  trial  which  appears  to  be  equally  little  used 
in  all  the  divisions, — the  course  of  the  trial  is  as 
follows : — 

The  trial  before  a  referee  is  to  be  conducted  in  all 
respects  (including  the  taking  of  evidence)  in  the  same 
manner,  as  nearly  as  circumstances  will  admit,  as  a 
trial  before  a  judge  of  the  High  Court, — it  being,  how- 
ever, always  borne  in  mind  that  the  court,  or  a  judge, 
before  whom  or  in  which  the  action  (in  respect  of 
which  the  refereuce  arises)  is  pending,  may  in  any 
particular  respect  give  special  directions  to  the  referee 
as  to  the  mode  of  trial  (Act  1873,  §§  57,  58;  xxxvi. 
30-32);  but,  subject  to  such  controlling  authority  of 
the  court,  the  referee  has  all  the  powers  of  the  court 
or  a  judge  (Act  1873,  §  58;  xxxvi.  31,  33),  excepting 
the  power  to  commit  or  to  enforce  his  own  orders  by 
attachment  or  otherwise  (xxxvi  33).  Likewise,  the 
referee  may,  before  the  conclusion  of  any  trial  before 
him,  or  in  his  report,  submit  any  question  for  the  de- 
cision of  the  court,  or  may  state  facts  specially,  with 
power  to  the  court  to  draw  inferences  therefrom ;  also, 
the  court  has  power  either  ( i )  to  require  any  explanation 
or  reasons  from  the  referee,  and  to  remit  the  question  or 
any  part  thereof  for  re-trial  or  further  consideration 
either  to  the  same  or  to  any  other  referee,  or  (2)  to 
decide  the  question  itself  on  the  evidence  taken  before 
the  referee  with  or  without  additional  evidence  (xxxvi. 
34,  March  1879). 
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§  74.  The  Trial.  —  Campletory  Proceedings  Subse- 
qutnt  to. — All  proceedings  in  an  action  subsequent  to 
the  [hearing  or]  trial,  and  down  to  and  including  the 
final  judgment  or  order  (not  being  proceedings  that 
require  a  divisional  court,  and  of  course,  not  being 
applications  to  the  Court  of  Appeal),  are  to  be  had  and 
taken,  so  far  as  is  practicable  and  convenient,  before 
the  judge  before  whom  the  trial  [or  hearing]  of  the 
cause  took  place  (Act  1876,  §  17;  v.  4a,  March 
1879)  (y) ;  and  for  the  easier  working  of  the  practice 
in  this  respect  (as  well  as  for  other  more  general 
reasons),  every  action  (or  other  proceedings)  in  the 
High  Court,  and  all  business  arising  out  of  the  same 
(not  being  proceedings  that  require  a  divisional  court, 
and  of  course  not  being  applications  to  the  Court  of 
Appeal)  are  to  be  heard,  determined,  and  disposed  of 
before  a  single  judge  (Act  1876,  s.  17). 


Sections  75-88. 

the  judgmbnt.-thb  formal  pboobdure  with  the 
summary  peocedueb  incidental  theebto. 

§  75.  The  Judgment, —  Various  Modes  and  Grounds 
of  obtaininff,  and  Varieties  of. — Judgment  may  be  ob- 
tained in  various  manners  and  upon  various  grounds, 
that  is  to  say, — 

(i.)  Judgment  for  Default  of  Appearance  (xiii.  S-8). 
(2.)  Judgment    for    Default    of    Pleading    (xxix. 

(3.)  Judgment  for  Default  of  Appearance  at  Trial 

(xxxvi  18,  19). 
(4.)  Judgment   on  Admissions    in   the    Pleadings 

(xl.  I  I). 


(y)  Janes  v.  Baxter,  5  Ezch.  Div.  275. 
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(5.)  Judgment  at  Trial  of  Action  (xxxvi.  22,  Dec. 

1876). 
(6.)  Judgment  on  Motion  for  Judgment  subsequent 

to  Trial  (xL  2,  3  ;  7,  8). 
(7.)  Judgment  on  Motion  for  Judgment  without 

Trial  (xl.  10). 
(8.)  Judgment  on  Motion  for  New  Trial  (xl.  10). 
(9.)  Judgment    on    Trial   before   Beferee    (xxxvi. 

30-34). 

Also,  judgments  may  be  either  final  or  interlocutory 
according  as  no  writ  or  some  writ  (or  other  proceeding) 
for  the  assessment  of  damages  is  necessary  before  such 
a  judgment  can  be  signed,  so  as  that  execution  may 
issue  upon  it;  and  in  either  case  (ie.,  whether  the 
judgment  is  final  or  interlocutory),  the  court  may 
reserve,  in  a  proper  case,  the  further  consideration  of 
the  action  (xl.  10,  11).  And  interlocutory  judgment 
directing  any  necessary  inquiries  or  accounts  may  be 
made  at  any  stage  of  the  action  (xxxiii),  and,  semble, 
either  upon  summons  or  motion  (the  most  usual  course) 
or  upon  motion  for  judgment,  notwithstanding  that  as 
regards  the  relief  or  other  relief  sought  in  the  action,  or 
the  questions  or  other  questions  involved  therein,  it 
may  be  necessary  for  the  action  to  proceed  in  the 
ordinary  way  (xxxiii.)  And  where  the  writ  is  in- 
dorsed with  a  claim  for  an  ordinary  account  (partner- 
ship, or  trust,  or  such  like),  then  immediately  after  the 
time  limited  for  appearance  to  the  writ,  whether  such 
appearance  has  been  entered  or  not,  an  immediate 
judgment  for  such  account  maybe  obtained  (xv.  i), 
and  upon  a  simple  summons  at  chambers  (xv.  2) ;  or 
even  in  the  District  Registry  when  the  action  is  pro- 
ceeding there  {z).  In  these  cases,  the  trial  is  usually 
to  follow,  besides  the  further  consideration  of  the 
action  (a). 

(2)  In  re  Bowen,  Bennd  t.  Bowen,  20  Ch.  Di?.  53S. 
(a)  Gatti  t.  WebiUr,  12  Ch.  Diy.  771. 
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§  y6.  JvdgmefU.  —  For  Default  of  Appearance  to 
Writ. — It  is  true,  that  in  actions  respecting  matters 
exclusively  assigned  (Act  1873,  §  34)  to  the  Chancery 
Division,  judgment  for  default  of  appearance  cannot 
generally  be  signed,  but  the  action  is  in  general  to 
proceed  in  the  ordinary  way  upon  the  plaintiffs  filing  an 
affidavit  of  service  of  the  writ  (xiiL  9).  There  are, 
however,  certain  actions  in  the  Chancery  Division  in 
which  judgment  for  default  of  appearance  may  be 
signed,  viz. : — 

(i.)  In  an  action  for  the  recovery  of  land  (xiii  7), 
with  or  without  mesne  profits  or  arrears  of  rent 
(xiiL  8),  and  with  or  without  damages  for  breach  of 
agreement  (xiiL  8). 

(2.)  In  an  action  for  the  detention  of  goods  (xiii  6), 
with  or  without  pecuniary  damages  (xiiL  6). 

(3.)  In  an  action  for  pecuniary  damages  (xiii.  6). 

(4.)  In  cuDL  action  of  debt  or  for  liquidated  damages 
where  writ  is  specially  indorsed  (xiii  3),  and  where 
writ  is  not  specially  indorsed  (xiii  5). 

\  77-  Judgment. — For  Defavlt  of  Pleading. — There 
are  various  defaults  of  pleading  upon  which  judgment 
may  be  obtained,  and  also  various  judgments  obtainable 
for  such  defaults. 

{a.)  Upon  plaintiflTs  default  to  deliver  (when  bound 
to  deliver)  a  statement  of  claim : — 

(l.)  Judgment  dismissing  action  with  costs  (xxix.  i) 
(J).  Usually,  however,  the  plaintiff  will,  upon  terms, 
be  allowed  a  short  further  time  to  deliver  his  statement 
of  claim. 

(6.)  Upon  defendant's  default  to  deliver  a  defence 
or  demurrer  to  a  foregoing  statement  of  claim : — 

(6)  OrrtU  OoUitrffCo,,  iz  Cb.  Div.  681. 
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(2.)  Such  judgment  as  the  plaintiff  is  entitled  to  on 
his  statement  of  claim  (xzix.  10).  This  is  the  usual 
judgment  in  an  action  in  the  Chancery  Division. 

(3.)  Judgment  for  the  recovery  of  land  (xxix.  7), 
with  or  without  mesne  profits  or  arrears  of  rent  (xxiX; 
8),  and  with  or  without  damages  for  breach  of  covenant 
(xxix.  8). 

(4.)  Judgment  for  the  value  of  goods  detained 
(xxix.  4),  with  or  without  pecuniary  damages  (xxix.  4). 

(5.)  Judgment  for  pecuniary  damages  (xxix.  4). 

(6.)  Judgment  for  amount  of  debt  or  of  liquidated 
damages  (xxix.  2),  whether  writ  specially  indorsed  or 
not. 

(c.)  Upon  third  party's  default  to  deliver  (when 
bound  to  deliver)  any  pleading  also  upon  plaintiffs 
default  to  deliver  a  reply  (c) : — 

(7.)  Such  judgment  as  upon  the  pleadings  the 
opposite  party  is  entitled  to  (xxix.  1 3). 

In  the  second  of  the  seven  forms  of  judgment  above 
enumerated,  where  one  or  some  only  (and  not  all)  of 
several  defendants  are  the  defaulters,  the  plaintiff  may 
set  the  action  down  against  such  defaulters  either 
immediately  upon  the  default  or  afterwards  when  he 
enters  the  action  for  trial  or  sets  same  down  on 
motion  for  judgment  against  the  other  (non-defaulting) 
defendant  or  defendants  (xxix.  11)  (d). 

Of  these  judgments,  the  first  and  seventh  may  be 
obtained  on  simple  motion;  but  all  the  others  can 
be  obtained  only  upon  motion  for  judgment  duly  set 
down. 

The  default  of  pleading  upon  which  the  seventh 


(c)  LumtdenY.  Winter,  6 Q.  B.  D.  850;  Chravet  v.  Tcrry^  9  Q.  R  D.  170 
{d)  JackMon  t.  LUcliJidd,  8  Q.  B.  B.  474. 
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judgment  is  obtained  will  usually,  if  not  always,  be 
the  default  of  third  party  to  plead  to  some  defendant's 
claim,  counter-claim,  or  claim  over,  against  him,  as  a 
snhsidiary  or  secondary  defendant,  as  these  words  are 
used  respectively  in  §§  37  and  38,  mprcL 

All  judgments  obtained  by  default  may  usually  be 
set  aside,  upon  terms,  where  the  default  is  satisfactorily 
explained  or  excused  (e). 

Where  a  party,  being  bound  to  plead,  neither  joins 
issue  upon  the  last  preceding  pleading  nor  (with  or 
without  leave)  pleads  otherwise  thereto,  he  is  taken  to 
have  admitted  the  statements  of  fact  in  the  pleading 
last  preceding  (xxix.  12);  but  this  default  of  pleading, 
semble,  does  not  entitle  the  non-defaulter  to  sign  judg- 
ment (/),  but  operates  only  to  close  the  pleadings. 

§  78.  Jtcdgment, — Far  Btfavlt  of  Appearance  at 
Trial. — 

(a.)  If  defendant  fails  to  appear  at  the  trial  when 
the  action  is  called  on,  judgment  may  be  given  for 
the  plaintiff  upon  his  proving  his  claim  so  far  as  the 
burden  of  proof  rests  on  him  (xxxvi.  1 8). 

Q>)  If  plaintiff  fails  to  appear  at  the  trial  when  the 
action  is  called  on,  judgment  simply  dismissing  the 
action  {g\  may  be  given  to  a  defendant  who  has  not 
counter-claimed,  without  either  swearing  the  jury 
(when  there  is  one)  or  adducing  evidence  (xxxvi.  1 9) ; 
and  judgment  may  be  given  for  a  defendant  who  has 
counter-claimed  upon  his  proving  his  counter-claim  so 
far  as  the  burden  of  proof  rests  on  him  (xxxvi  19). 

Semble^  it  is  not  necessary  for  the  defendant  to  prove 


(d)  WaU  y.  BarTieU,  3  Q.  B.  D.  183,  363  ;  Burgoine  t.  Taylor,  9  Ch. 
Div.  I. 

(«)  Lia&n  v.  Litton,  L.  R.  3  Ch.  Dir.  793. 
(/)  Robinaon  v.  Ouuiwick,  7  Ch.  Div.  878. 
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in  such  a  case  tiiat  he  has  been  served  with  notice  of 
trial  (ff). 

§  79.  Judgment, — On  Admissions  in  the  Pleadings. 
— Any  party  to  any  action  may  at  any  stage  thereof  ob- 
tain, on  simple  motion  (A),  or  even,  semble,  on  summons, 
such  order  as  he  is  entitled  to,  upon  any  admission  or 
admissions  of  facts  in  the  pleadings  (xl.  11);  and 
such  order  may  be  obtained  so  soon  as  the  right  of 
the  party  appears  on  the  pleadings  (xL  r  i)  ;•  the  order 
may  be  either  upon  terms  or  absolute. 

But  nota  bene,  the  admission  must  not  be  of  some- 
thing impossible  in  law  (i). 

Semble,  judgment  as  on  admissions  is  not  to  be 
obtained  where  any  party,  by  omitting,  to  jpin  issue 
with  or  otherwise  plead  to  the  last  preceding  pleading, 
is  taken  to  have  admitted  same;  but  that  operates 
merely  as  a  close  of  the  pleadings  (xxix.  1 2)  (J). 

But  where  issues  arise  between  third  party  and 
plaintiflf  or  defendant,  if  any  of  them  make  default  to 
the  pleading  of  the  other  or  others,  then  judgment 
may  be  given  on  the  pleadings  without  any  evidence 
(xxix.  13). 

Also,  semhle,  when  a  defendant  has  refused  com- 
pliance with  an  order  to  answer  interrogatories  or  for 
discovery  or  inspection  of  documents,  upon  an  order 
being  (as  it  may  be)  made  to  strike  out  his  defence 
(xxxi.  20),  judgment  may  thereupon  be  obtained,  on 
the  statement  of  claim  as  admitted,  i.e.,  for  default  of 
defence. 


(g)  Jamu  t.  Crow,  7  Ch.  Diy.  410  ;  and  qucsrc  Cockle  y.  Joyce,  7  Ch. 
DiT.  56. 

(h)  In  re  Barka'i  Eitate,  10  Ch.  Diy.  162. 

(t)   ChiUon  T.  Corporation  of  London,  7  Ch.  Div.  735. 

ij)  LUton  ▼.  LUton,  L.  R.  3  Ch.  Diy.  793  ;  and  see  Oravee  y.  Terry, 
9  Q.  B.  D.  17a 
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Nota  Bene. — An  order  similar  to  judgment  on  admis- 
sions in  the  pleadings  may,  in  certain  cases,  be  obtained 
upon  admissions  in  the  evidence,  i,e.,  affidavits  (k). 

§  80.  Judgment — At  Trial  of  Action. 

(a.)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  the  judge  may  at  [or  after]  the  trial 
direct  that  judgment  be  entered  simplidUr  for  any  or 
either  party  (xxxvi  22,  Dec  1876). 

[This  is  the  usual  judgment  in  a  Chancery  action 
(and  also  in  an  action  at  Common  Law),  when  there 
are  disputed  questions  of  fact,  which  have  to  be  decided 
upon  evidence.  And  when  judgment  has  so  been 
directed  to  be  entered  simplicUer,  any  party  may  apply 
to  the  Court  of  Appeal  (xL  4a)  to  set  aside  such 
judgment  and  to  enter  another  judgment  instead 
thereof  (xl.  4a) ;  and  in  this  case  no  leave  to  apply  to 
the  Court  of  Appeal  need  be  reserved  in  the  original 
direction  to  enter  judgment  (xl.  4a).] 

(6.)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  the  judge  may  at  [or  after]  the  trial 
adjourn  same  for  further  consideration  (xxxvL  22, 
Dec.  1876). 

(c.)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  the  judge  may  at  [or  after]  the  trial 
leave  any  party  to  move  for  judgment  (xxxvi.  22, 
Dec.  1876). 

(d,)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  the  judge  may  at  the  trial  direct  judg- 
ment to  be  entered  for  either  or  any  of  the  parties 
subject  to  leave  to  move  (General  Procedure). 

(e.)  Where  a  defendant  has  in  his  defence  raised 
any  set-off  or  counter-claim,  if,  upon  the  trial  of  the 
action,  the  balance  is  in  favour  of  the  defendant,  the 
judgment  is  to  be  given  for  the  defendant  for  the 
balance  (xxii.  10). 

{k)  London  SyndieaU  y.  Lord,  8  Oh.  Div.  84 ;  Fruman  v.  Cox^  8 
Ch.  Div.  148. 
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§  81.  JvdgmeTU. — On  Motion  mibseqaent  to  Trial. 

(a.)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  where  the  judge  has  at  the  trial 
directed  judgment  to  be  entered  subject  to  leave  to 
move  (xl.  2),  in  such  a  case  the  party  to  whom  such 
leave  has  been  reserved  is  to  set  down  the  action  on 
motion  for  judgment,  and  is  to  give  to  the  other  party 
notice  of  such  setting  down  within  t^i  days  after  the 
trial  or  within  the  time  specified  in  the  reservation  of 
leave  (xl.  2).  The  notice  of  motion  for  judgment  is 
to  state  the  grounds  of  the  motion;  also,  the  relief 
sought ;  and  it  is  to  specify  that  the  motion  is  pursuant 
to  leave  reserved  (xl.  2). 

(&)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  where  the  judge  has  abstained  from 
making  any  direction  at  the  trial  as  to  entering  judg* 
ment  for  either  party,  in  such  a  case  the  plaintiff  may 
within  ten  days  after  the  trial  (xl.  3)  set  down  the 
action  on  motion  for  judgment  and  give  notice  of  such 
setting  down  to  the  defendant;  and  if  the  plaintiff 
does  not  do  so,  then  the  defendant  may  set  it  down  so, 
and  give  to  the  plaintiff  notice  of  such  setting  down 

(xL  3). 

(c)  Upon  the  trial  of  an  action  (whether  with  or 
without  a  jury),  where  the  judge  has  directed  judg* 
ment  to  be  entered  simplidter  for  any  party,  the  other 
party  or  parties  may,  without  any  leave  reserved,  apply 
to  the  Court  of  Appeal  or  (as  the  case  may  require) 
to  the  Divisional  Court,  to  set  aside  such  juc^ment 
and  to  enter  any  other  judgment  (xl.  4a),  upon  the 
ground  that  the  judgment  is  wrong  (where  there  is  no 
jury)  upon  the  finding  as  entered,  and  (where  there  is 
a  jury)  by  reason  that  the  finding  of  the  jury  has  been 
wrongly  entered  by  the  judge,  having  regard  to  the 
findings  of  the  jury  upon  the  questions  submitted  to 
them  (xl.  4a). 

(d.)  Unless  where  there  is  other  express  provision 
to  the  contrary^  the  judgment  of  the  court  is  to  be 
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obtained  on  motion  for  judgment  (xl.  i).  And  no 
judgment  shall  be  entered  after  a  trial  without  the 
order  of  a  court  or  judge  (xxxvl  22). 

(e.)  Upon  the  trial  (under  any  order  in  that  behalf) 
of  issues  or  an  issue,  the  judge  directs,  of  course,  the 
finding  only  to  be  entered ;  and  in  such  a  case,  the 
plaintifif  may  within  ten  days  after  the  trial  (xL  7)  set 
down  the  action  on  motion  for  judgment  upon  the 
findings  and  give  notice  of  such  setting  down  to  the 
defendant ;  and  if  the  plaintiff  does  not  do  so,  then 
the  defendant  may  set  it  down  so,  and  give  to  the 
plaintiff  notice  of  such  setting  down  (xl.  7);  and  where 
there  are  several  of  such  issues,  and  one  or  some  only 
of  them  have  been  tried,  either  party  (if  so  advised) 
may  with  leave  and  upon  terms  set  down  the  action 
on  motion  for  judgment  upon  the  findings  already  found 
without  waiting  for  the  finding  of  the  other  issue  or 
issues  (xl.  8). 

[Semble,  this  procedure  is  the  course  to  pursue  in 
order  to  obtcdn  judgment  or  other  order  upon  the 
report  of  a  referee.     See  §  84,  mfra,] 

§  82.  Judffment, — On  Motion  wUIumt  Trial, — Upon 
any  motion  for  judgment,  the  court  may  adopt  one  or 
other  of  several  courses,  Tiz. : — 

(a,)  If  satisfied  that  it  has  before  it  all  the  mate- 
rials necessaiy  for  finally  determining  the  question  or 
questions  in  dispute,  or  any  of  them,  or  for  awarding 
the  relief  sought,  the  court  may  give  judgment  accord- 
ingly (xL  10)  (0. 

(b,)  If  satisfied  that  it  has  not  suf&cient  materials 
before  it  to  give  such  judgment  as  aforesaid,  the  court 
may  direct  the  motion  to  stand  over  for  further  conr 
sideration,  and  that  in  the  meantime  such  issues  or 

(0  EasOand  v.  BurektU,  3  Q.  B.  D..432. 
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questions  be  tried,  and  such  accounts  and  inquiries  be 
taken  and  made,  as  it  chooses  to  direct  (xL  10). 

Nbta  Bene. — ^A  very  large  proportion  of  actions  in  the 
Chancery  Division  assume  this  character,  or  are  set 
down  as  motions  for  judgment  in  order  to  take  judg- 
ment thereon  for  accounts,  inquiries,  and  the  like 
without  any  trial ;  and  almost  invariably  the  further 
consideration  of  such  actions  is  reserved.  Also,  many 
judgments  in  Chancery  are  obtained  upon  minutes  of 
the  proposed  judgment  passed  between  and  assented  to 
by  the  respective  counsel;  and  other  judgments  both 
at  law  and  in  equity  are  obtained  by  consent  simply  (m). 

§  83.  JvdgrMnJt, — 0%  Motion  for  New  Trial. — Upon 
any  motion  for  a  new  trial,  the  court  may  adopt  one 
or  other  of  several  courses,  viz. : — 

(a)  If  satisfied  that  it  has  before  it  all  the  materials 
necessary  for  finally  determining  the  question  or  ques- 
tions in  dispute,  or  any  of  them,  or  for  awarding  the 
relief  sought^  the  court  may  give  judgment  accordingly 

(xL    10)  (71). 

And  vioe  versd,  upon  application  by  way  of  appeal, 
the  court  may  order  a  new  trial  to  be  had,  instead 
of  determining  the  question  on  the  appeal  (xviiL  5a, 
March  1879). 

(5.)  If  satisfied  that  it  has  not  sufficient  materials 
before  it  to  give  such  judgment  as  aforesaid,  the  court 
may  direct  the  motion  to  stand  over  for  further  con" 
sideratum,  and  that  in  the  meantime  such  issues  or 


(m)  AtU'Om.  v.  iTom/tne,  7  Ch.  Div.  388 ;  In  re  Rees,  Rees  v.  Georffe, 
15  Ch.  DiT.  490  ;  and  see  Wetley  Brkik  Co.,  20  Ch.  Div.  13a 

(n)  Jijntt  T.  Hough,  5  Ezoh.  DLt.  115  ;  HamiUon  ▼.  Johnton,  5  Q.  B. 
D.  263  ;  PoUer  v.  CoUon,  5  Exch.  Div.  137  ;  Connecticut  Co,  v.  Moore, 
6  App.  Ca.  644 ;  WiUintM  t.  Mereier,  9  Q.  B.  Div.  337. 
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questions  be  tried,  and  such  accounts  and  inquiries  be 
taken  and  made,  as  it  ohoses  to  direct  (xL  lo). 

[See  also  §  122,  MoHoti. — For  BuU  or  Order  to 
Show  Cw^ 

§  84.  JvdgtMwt.'-^Upon  Trial  be/ore  Beferte. — By 
consent  of  all  parties,  any  question  or  issue  of  fact  in 
any  civil  cause  or  matter  may  be  referred  to  a  referee 
for  him  to  try  same,  and  to  report  the  result  of  his 
trial  (Act  1873,  §§  57,  58);  and  by  compulsory  order 
of  the  court  or  a  judge,  any  question  or  issue  of  fact, 
or  any  question  of  account,  in  any  civil  cause  or  matter 
requiring  either  a  minute  examination  of  documents 
or  of  accounts,  or  a  scientific  or  local  investigation, 
may  be  referred  to  a  referee  for  him  to  try  same,  and 
to  report  the  result  of  his  trial  (Act  1873,  §§  57,  58). 
And  the  referee  may,  before  the  conclusion  of  the  trial 
before  him,  or  by  his  report,  submit  any  question  for 
the  decision  of  the  court,  or  state  any  facts  specially, 
with  power  to  the  court  to  draw  inferences  therefrom 
(xxxvi  34,  March  1879). 

In  either  case  the  report  may  be  either  adopted  or 
Bet  aside  by  the  court;  but  if  not  set  aside,  it  is 
equivalent  to  the  verdict  of  a  jury  (Act  1873,  §  58); 
and  apparently  judgment  may  be  obtained  upon  it 
by  subsequent  motion  for  judgment,  the  judgment  or 
order  being  entered  in  such  form  as  the  court  directs 
(xxxvi  34,  March  1879).  And  when  it  is  intended 
to  ask  the  court  to  vary  the  report,  a  motion  to  that 
effect  should  be  made,  and  the  motion  will  come  on 
with  the  further  consideration  of  the  action  (0). 

And  regarding  such  references  (whether  voluntary 
or  compulsory)  and  such  report,  the  court  or  judge  has 

(p)  Bwrtard  r.  CUialUr,  19  Gh.  Dit.  644. 
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all  the  poweTS  of  the  Common  Law  Procedure  Act^ 
1854  (Act  1873,  §  59);  aud,  in  addition,  the  court 
or  judge  either  (i)  may  require  the  referee  to  explain 
or  give  reasons  for  his  report,  and  maj  remit  to  him 
or  to  some  other  referee  the  cause  or  matter,  or  any 
part  thereof,  for  re- trial  or  further  consideration,  or 
(2)  may  itself  decide  the  question  on  the  evidence 
taken  before  the  referee,  with  or  without  additional 
evidence  as  the  court  may  direct  (xxxvi  34,  March' 
1879)  (JP). 

Noia  Bene, — No  compulsory  reference  of  the  entire 
action  can  be  made  under  the  Judicature  Acts  (q); 
unless,  aemble,  where  the  principal  issue  is  a  mere  ques- 
tion of  accounts,  and  the  other  issues  are  incidental 
thereto  (r). 

§  85.  The  Judgment — Interlocviory  Order  for  Ac- 
count,— Where  the  writ  is  indorsed  with  a  claim  for 
an  account  (being  the  ordinary  account  of  a  trust  or 
partnership,  or  such  like),  then  immediately  after  the 
time  limited  for  appearance  to  the  writ,  and  upon  a 
simple  summons  at  chambers,  supported  by  an  affidavit 
stating  the  plaintiffs  grounds  of  claim  for  the  account 
(xv.  2),  an  order  for  the  account  will  be  made, — 

(cu)  Where  defendant  has  not  appeared, — as  a  mat- 
ter of  course ;  and, 

((.)  Where  defendant  has  appeared, — ^unless  the 
defendant  satisfies  the  court  or  a  judge  that  the 
plaintifiTs  right  to  the  account  depends  upon  the 
decision  (in  his  favour)  of  some  preliminary  ques- 
tion (xvi.  i). 

(p)  Dunkirk  CMUry  Co,  v.  Levtr,  9  Cb.  Dit.  20.  And  see  Jone$  v. 
Wedgewood,  19  Ch.  Div.  56  ;  MereUr  ▼.  Popjmrtll^  19  Ob.  DtT.  58. 

{q)  Longman  t.  Eoitj  3  a  P.  IHt.  142  {  PotUiftx  v.  Severn,  3  Q.  B. 
D.  295  :  and  MeiUn  v.  ifonieo^  3  Ezch.  Dit,  144, 

(r)  Ward  r.  PHUy,  5  Q.  B.  D.  427  ;  aad  aee  Broffmim  ▼.  Yatte^ 
W.  N.  iS8o^  p.  150, 
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The  order  directing  the  account  (if  any  order  is  made) 
will  include  all  usual  directions  (xv.  i);  aemUe,,  a 
statement  of  claim  is  necessary  in  these  cases  («). 

Also,  and  at  any  stage  of  the  proceedings,  the  court 
or  a  judge  will,  and  that  either  upon  ordinary  motion 
(the  most  usual  course),  or  upon  motion  for  judgment, 
make  an  interlocutory  order  for  any  necessary  accounts,, 
and  inquiries  being  taken  and  made,  notwithstanding 
that,  as  regards  the  relief,  or  other  relief,  sought  in  the 
action,  or  the  questions,  or  other  questions,  involved 
therein,  it  may  be  necessary  for  the  action  to  proceed 
in  the  ordinary  way  (xxxiii.) 

§  86.  The  Judffment. —  Where  Signed  far  Caste  only. 

(a.)  Where  an  action  is  wholly  discontinued  by  a 
plaintiff,  or  any  matter  involved  therein  is  withdrawn 
by  the  plaintiff,  then  the  defendant  may  (if  his  taxed 
costs  are  not  sooner  paid)  sign  judgment  for  such 
costs,  in  respect  either  of  the  total  discontinuance  or 
of  the  matter  withdrawn  (xxiii.  2). 

(J.)  Similarly,  semble,  where  the  defendant  is  success- 
ful in  defeating  the  plaintiffs  action,  and  the  defendant 
has  not  asked  (or  not  succeeded  in  getting)  any  sub- 
stantive or  independent  relief  on  counter-claim, 

§  87.  Judgment. — Entry  of. — ^When  the  court  pro- 
nounces judgment,  or  when  a  judge  in  court  does  so, 
the  judgment  as  entered  is  to  be  dated  as  of  the  day  on 
which  it  is  pronounced,  and  takes  effect  from  that  date 
(xli.  2) ;  but  in  other  cases,  the  judgment  is  to  be 
dated  and  to  take  effect  only  as  from  the  day  that  the 
pleadings  required  to  be  left  on  the  entry  (xli.  i)  are 
in  fact  left  (xli.  3).*     All  (if  any)  undertakings,  e.g.^ 

(<)  Jn  re  HuekwdL,  David  t.  DalUm,  W.  N.  1879,  p.  86. 

*  Of  judgments,  the  entrj  ia  uaually  in  the  Central  Office  ;  Mid  if 
the  action  ia  one  proceeding  in  the  DiBtrict  Registry,  then  an  office 
copy  merely  of  the  judgment  is  transmitted  to  the  Registry  to  be  filed 
therein.     But  all  orders  made  by  the  District  Registrar  himself,  and 
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an  undertaking  not  to  appeal,  should  be  embodied  in 
the  judgment  or  order  {t).  Any  clerical  error  or 
accidental  slip  or  omission  in  a  judgment  or  order  may 
be  amended  on  motion  at  any  time,  and  without 
appeal  (xlia,  Dec.  1879)  (w). 

§  88.  Judgment  o/Non-suU. — Effect  of. — In  general, 
a  judgment  of  non-suit  is  to  have  the  same  effect  as  a 
judgment  for  the  defendant  upon  the  merits  (xli  6), 
but  the  court  may  in  any  particular  instance  otherwise 
direct  (xli.  6) ;  also,  in  any  case  of  mistake,  surprise, 
or  accident,  any  judgment  of  non-suit  may  be  set 
aside  upon  terms  (xli  6)  (v). 

Sections  89-109. 

THB  EXECUTION.— THB  FORMAL  PBOGEDUBE  WITH  THE 
aUMMARY  PBOGEDUBE  INCIDENTAL  THEBETO. 

§  89.  Hie  Mcecution. —  Varieties  of. — ^The  varieties 
of  writs  of  execution  are  the  following : — 

(i.)  Writ  of  J^i.  Fa.; 


(3.)     , 

Possession; 

(4.) 

ff 

Delivery; 

(5.) 

n 

Sequestration  ; 

(6.) 

n 

Attachment ; 

(7.) 

}9 

Capiat  ; 

(8.) 

n 

Ca.Sa. 

(9.)  Wril 

bs  assistant  to  other  writs,  viz., — 

(a.) 

Writ  of  Venditioni  ^jcporuis  ; 

(b.) 

„        Distringas  nuper  vicecomitem  ; 

all  judgments  in  actions  proceeding  in  the  District  Begistiy,  which  are 
signed'bj  consent,  or  for  default  of  appearance  to  writ,  or  of  pleading, 
are  entered  in  the  District  Begistrj  (zxxt.  2). 

it)  In  re  M%U  and  County  Bank,  TroUer^i  Claim,  13  Ch.  Dir.  26. 

(11)  FriU  ▼.  ffobaon,  14  Ch.  Div.  542  ;  In  re  Savage,  15  Ch.  Div.  557, 

(v)  Poyt€r  T.  Minon,  7  Q.  B.  D.  329. 
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(e.)  Writ  of  li.  fa.  de  bonis  eedesiasticis ; 
(d.)       „       SequegtraH  fojGias  de  boms  etj- 

dmaBticis  ; 
(e.)        „       Amstanee; 
(10.)  Writ  oi  Distringas,  or  Notice  in  the  nature 
thereof. 

(11.)  Charging  order  (on  stock  or  shares) ;  and, 
(12.)  Garnishee  order. 

§  90.  1^  JSxecuiian. — Judgments  upon  which  it  may 
issue. — ^These  are, — 

(i.)  Judgments  for  recovery  or  payment  of  money 
(xlii  i). 

(2.)  Judgments  for  payment  of  money  into  court 
(xliL  2). 

(3.)  Judgments  for  the  recovery  of  the  possession 
of  land  (xlii  3),  or  for  the  deliveiy  of  the  possession 
of  land  (xlii.  3). 

(4.)  Judgments  for  the  recovery  of  any  property 
other  than  land  or  money  (xliL  3) ;  and, 

(5.)  Judgments  requiring  any  person  to  do  (or  to 
abstain  from  doing)  any  act  other  than  the  payment  of 
money  (xlii  5). 

The  judgment  need  not  be  final,  but  may  be  inter- 
locutory,— it  being  remembered  that  not  all  executions 
issue  on  all  judgments  (w).  Moreover,  every  order  of 
the  court  or  a  judge  may  be  enforced  in  the  same 
manner  as  a  judgment  to  the  like  efifeot  (xlii  20). 
Occasionally  a  supplemental  suit  becomes  necessary 
to  enforce  an  order  or  judgment  (x). 

§  91.  The  Ssoecution. — The  Mode  of  Issuing. — ^Pro- 
duce to  the  proper  oflScer  either  the  judgment  or  an 
office  copy  thereof,  showing  the  date  of  entry  of  judg- 

(w)  Widgtry  v.  IVppfr,  6  Ch.  Div.  364 ;  OrtmetH  ▼.  Crfm,  4  Q.  B. 
Div.  225. 
(x)  AtL-Oen,  v.  Birmingham  Drainage  Boards  17  Oh.  Div.  685. 
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ment  (xliL  9).  Also,  file  a  prsBcipe  signed  by  or  on 
behalf  of  the  party  (or  his  solicitor)  issuing  it  (xlii  10), 
and  containing  the  following  particulars,  viz. : — 

(i.)  Title  of  action  and  reference  to  record ; 

(2.)  Date  of  judgment ; 

(3.)  Date  of  order  (if  any  necessary)  giving  leave  to 
issue;  and, 

(4.)  Karnes  of  the  parties  against  whom  (or  of  the 
firms  against  whose  goods)  the  writ  is  to  isaoe  (xliL 
10). 

The  writ  of  execution  is  dated  as  of  the  day  of  issue 
(xlii.  12). 

The  writ  of  execution  is  to  be  indorsed  as  follows : — 

(cl)  If  party  issue  same  in  person,  indorse  a  memo* 
randum  to  that  effect,  and  all  particulars  of  his  place 
of  residence,  not  forgettii^  the  number  (if  any)  in  the 
street  (xlii  11). 

(&)  If  party's  solicitor  issue  same,  indorse  the 
name  and  either  the  residence  or  the  office  of  such 
solicitor  (xlii  i  i). 

(e.)  If  agent  for  party's  solicitor  issue  same,  in- 
dorse name  and  either  the  residence  or  the  office  of  the 
party's  solicitor,  and  indorse  also  the  name  and  resi* 
dence  of  such  agent  (xlii  11). 

The  writ  of  execution  (when  it  is  for  the  recovery 
of  money)  is  to  be  further  indorsed  with  a  direction  to 
the  officer  to  levy  the  sum  (specifying  same)  due  under 
judgment,  and  also  interest  (when  interest  claimed)  at 
£4  per  cent,  or  other  (if  any)  the  rate  of  interest  for 
which  the  judgment  was  agreed  (xlii  14);  hut,  semble, 
the  direction  does  not  extend  to  poundage,  or  fees,  or 
expenses  of  execution,  which  are  to  be  levied  without 
any  such  direction  (xlii  1 3). 

In  the  writ  itself,  that  is,  in  the  body  thereof,  the 
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directions  to  the  officer  are  more  explicitly  contained, 
being  suited  in  each  case  to  the  form  of  writ  that  is 
wanted  (whether /. /a.,  elegit,  or  other  form) ;  and  the 
costs  (if  any)  recovered  in  the  action,  together  with 
interest  thereon  at  the  rate  of  £4  per  cent,  per  annum, 
computed  from  the  date  of  the  Taxing  Master's  certifi- 
cate (1/),  are  also  therein  particularly  directed  to  be 
levied  (Forms,  Appendix  F.,  Judicature  Acts). 

§  92.  The  JEzectUioTk — The  TirM  of  leeuing, — Im- 
mediately upon  entry  of  judgment  for  any  sum  of 
money,  or  for  any  costs  (being  first  taxed),  either  fi, 
fa,  or  degU  may  issue,  unless  payment  of  either  is  by 
the  judgment  deferred  beyond  the  date  of  such  entry 
(xliL  15).  But  in  such  cases,  by  special  order,  execu- 
tion may  issue  sooner  than  entry  (xlii  15),  or  may 
be  stayed  until  any  time  (xliL  1 5). 

In  judgments  of  other  sorts,  the  time  for  doing  the 
act  is,  in  general,  expressed  in  the  judgment 

As  between  the  original  parties  to  the  judgment, 
execution  may  issue  at  any  time  within  six  years  after 
recovery  of  judgment  (xliL  1 8),  and  afterwards  by  leave 
only  (xlii  19). 

No  execution  may  issue  for  the  first  time  after  the 
expiration  of  twenty  years  after  recovery  of  judgment 

The  writ  (remaining  unexecuted)  holds  good  for  one 
year  only  after  issue  (xlii.  1 6),  but  may  (before  it  has 
expired)  be  renewed  by  leave  for  one  year  more  from 
the  date  of  the  renewal,  and  so  on  (xlii.  1 6) ;  and  such 
renewal  and  successive  renewals  have  this  eflFect,  viz., 
the  writ  of  execution  takes  efifect,  and  is  entitled  to 
priority,  as  from  the  date  of  the  original  delivery  there- 
of (xlii.  16). 

(y)  Schroeder  y.  OKeu^A,  46  L.  J.  C.  P.  Div.  365  ;  and  Bee  SmxOk  v. 
Kial,  9  Q*  B.  Dlv.  340  (u  to  indicating  the  property). 
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In  certain  cases,  a  plaintifif  may  have  judgment  and 
execution  thereon  against  one  or  more  (short  of  all)  of 
several  defendants,  and  proceed  with  his  action  in  the 
ordinary  way  against  the  other  defendants ;  that  is  to 
say,  in  the  following  cases : — 

(i.)  To  a  writ  specially  endorsed  (under  iii  6),  with 
the  particulars  of  debt  or  liquidated  damages,  judg- 
ment and  execution  against  the  non-appearing  defen- 
dant or  defendants  (xiii.  4). 

(2.)  To  a  writ  specially  indorsed  as  aforesaid  (under 
iii.  6),  if  (after  plaintiff  has  delivered  his  statement 
of  claim)  any  one  or  more  (short  of  all)  of  several 
defendants,  having  leave  to  defend,  make  default  of 
pleading  to  the  statement  of  claim,  judgment  and 
execution  against  such  defaulting  defendant  or  defen- 
dants (xxix.  3). 

(la.)  To  a  writ  specially  endorsed  as  aforesaid  (under 
iii.  6),  if  one  or  more  (short  of  all)  of  the  defendants 
obtain  leave  to  defend,  and  the  other  or  others  do  not, 
judgment  and  execution  against  the  latter  or  against 
these  latter  (xiv.  5). 

On  the  other  hand,  in  an  action  specially  endorsed 
as  aforesaid,  execution  on  judgment  for  part,  where 
defendant  has  leave  to  defend  as  to  the  other  part  of 
the  action  (xiv.  4),  is  to  be  suspended  as  a  general  rule, 
pending  the  defence  as  to  the  other  part  (xiv.  4); 
and  similarly,  in  effect,  on  interlocutory  judgment  for 
default  of  pleading  (xxix.  5),  in  an  action  for  deten- 
tion of  goods  or  pecuniary  damages,  or  both  (2). 

§  93.  The  Execution. — Amount  to  he  Levied. — The 
writ  of  execution  (when  it  ia  for  the  recovery  of  money) 

(z)  Jknnii  v.  iSieymour,  4  Exoh.  Dir.  8a 
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directs  (in  an  indorsement  thereon)  that  the  officer 
shall  levy  the  sum  (specifying  same)  due  under  the 
judgment,  and  shall  also  levy  interest  (where  interest 
claimed)  at  £4  per  cent,  or  other  (if  any)  the  rate  of 
interest  for  which  the  judgment  was  agreed  (zliL  14) ; 
and  in  addition,  there  may  be  levied  the  poundage, 
and  fees,^  aiad  expenses  of  execution  (xlii.  13). 

And  upon  every  writ^  the  costs  recovered,  together 
with  interest  thereon  at  the  rate  of  £4  per  cent,  per 
annum,  computed  from  the  date  of  the  Taxing  Master's 
certificate  (a),  may  likewise  be  levied,  and  are  in  the 
body  of  the  writ  expressed  to  be  thereby  directed,  to 
be  levied  (Forms,  Appendix  F.,  Judicature  Acts). 

I  94.  The  MceetUian. — T/u  Writ  of  Fi.  Fa. — This 
is  the  commonest  forni  of  execution,  being  applicable 
to  the  seizure  of  personal  (but  not  of.  real)  property. 
The  writ  is  to  have  the  same  force  and  effect,  and  is  to 
be  executed  in  the  same  manner,  as  before  the  Judica- 
ture Acts,  1873-75  (xliii.  i).  And  in  aid  of  it,  all 
the  various  writs  that  were  theretofore  issuable  in  aid 
of  it  continue  so  issuable  (xliii  2). 

§  95.  The  Execution, — Fi.  Fa.  against  Garnishee  upon 
Order  to  attach  Debts. — Execution  by  Ji.  fa.  against  a 
garnishee  may  issue  by  order  of  the  court  or  a  judge 
(xlv.  4),  without  any  previous  writ  or  process,  to  levy 
the  amount  of  any  judgment  debt, — to  the  extent  of 
the  moneys  or  debts  belonging  to  the  judgment  debtor 
in  the  hands  of  or  owing  from  such  garnishee  (xlv.  4) ; 
and  for  the  purpose  of  ascertaining  such  moneys  or 
debts,  the  court  or  a  judge  will,  upon  the  application 
of  the  judgment  creditor,  make  (when  necessary)  an 
order  ^inst  the  judgment  debtor  for  his  examination 
vivd  voce  before  an  officer   of  the  court  or   special 

(a)  SchroecUr  y.  Cleugh,  46  L.  J.  C.  P.  Div.  365. 
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examiner  (xlv.  i),  and  maj  also  order  the  production 
of  bool^s  and  documents  (xlv.  i).  The  garnishee  may, 
however,  forestaU  such  execution,  by  appearing  to  the 
garnishee  order  nisi  hereinafter  mentioned,  and  paying 
into  court  the  amount  of  the  judgment  debt  (to  the 
extent  of  such  moneys  or  debts  as  aforesaid) ;  and  the 
court  or  a  judge  will  not  issue  immediate  execution,  if 
the  garnishee,  having  appeared  as  aforesaid,  bond  Jide 
disputes  the  fact  of  any  such  moneys  being  in  his 
hands  or  of  any  such  debts  being  due  from  him  to  or 
on  behalf  of.  the  judgment  debtor  (xlv.  S),  but  the 
court  or  a  judge  may  in  that  case  issue  such  execution 
(xlv.  7),  subject  to  the  determination  of  any  issue  or 
question  against  or  affecting  the  garnishee  (xlv.  5),  and 
also  as  against  (when  necessary)  any  third  person 
whom  the  garnishee  alleges  to  be  the  owner  of,  or  to 
have  any  lien  on,  the  moneys  (if  any)  in  his  hands,  or 
the  debt  (if  any)  owing  from  him  (xlv.  6). 

The  applicant  applies  in  the  first  instance  ex  parte 
upon  summons  or  motion  supported  with  an  affidavit 
by  himseK  or  his  solicitor  (xlv.  2),  and  obtains  a 
garnishee  order  nisi,  in  which  order  (or  in  ^ome  sub- 
sequent order)  the  court  or  a  judge  further  directs 
the  garnishee,  and  any  such  third  person  as  aforesaid, 
to  appear  and  show  cause  against  the  order  nisi 
(xlv.  2,  6). 

The  effect  of  the  garnishee  order  nisi  is  (like  that 
of  a  charging  order  nisi)  to  bind,  as  from  the  date  of 
service  of  the  order  (6),  all  [moneys  and]  debts  [in  the 
hands  of  or]  owing  from  the  garnishee  to  the  judgment 
debtor  (xlv.  3). 

Upon  failure  to  appear  to  the  order  requiring  ap- 
pearance, the  garnishee  order  nisi  becomes  instantly 

(b)  In  re  l^anhope  SWutone  CdUieriet,  1 1  Cb.  Dir.  i6o ;  Ex  parte 
PUUrs,  in  re  Curtay$t  17  CJh.  Div.  653. 


704  THE  PRACTICE  IN  BQUITT. 

absolute  as  against  the  person  so  defaulting,  whether 
such  defaulter  be  the  garnishee  himself  (xlv.  4)  or 
such  third  party  as  aforesaid  (xlv.  6). 

The  garnishee  is  discharged, — as  against  the  judg- 
ment debtor  (xlv.  8)  and  also  as  against  such  third 
party  (xlv.  7), — by  any  execution  levied  upon  the 
garnishee  (xlv.  8) ;  and, — ^but,  senMe,  only  as  against 
the  judgment  debtor, — by  any  payment  made  to  fore- 
stall such  execution  (xlv.  8),  even  though  the  judg- 
ment should  be  afterwards  reversed  (xlv.  8). 

N.B, — Foreign  AttaehmerU  is  a  mere  process  (in 
certain  city  courts)  to  compel  a  defendant  to  appear 
to  the  process  of  the  court  (c). 

§  96.  The  Execution. — Tfie  Writ  of  ElegiL — Next 
to  the  writ  of  /.  /^,  this  is  the  commonest  form  of 
execution,  being  applicable  to  the  seizure  (paramountly) 
of  real  property  and  putting  the  judgment  creditor  in 
possession  thereof,  together  also  with  (at  a  price)  all 
the  goods  and  chattels  of  the  debtor  (other  than  his 
oxen  and  beasts  of  the  plough)  (d).  The  writ  is  to 
have  the  same  force  and  effect,  and  is  to  be  executed 
in  the  same  manner,  as  before  the  Judicature  Acts, 
1873-75  (xliii.  i).  And  in  aid  of  it,  all  the  various 
writs  that  were  theretofore  issuable  in  aid  of  it  con- 
tinue so  issuable  (xliii  2). 

§  97.  The  ISxectUion.  —  The  Writ  of  Possession.  — 
Issues  for  the  recovery  of  the  possession  of  land  (xlii. 
3),  or  for  the  delivery  of  the  possession  of  land  (xliL  3). 

(a,)  The  writ  of  possession,  when  the  judgment  is  in 


(c)  Levy  r.  Lotfdl,  11  Ch.  Diy.  220;  14  Ch.  Diy.  234;  Sx  parte 
Sear,  in  re  Price,  17  Ch.  Div.  74  ;  Mayor  of  London  ▼.  LonoUm  Joint 
Stock  Batik,  6  App.  Cs.  393. 

((Q  Ex  parte  Abbot,  in  re  Oourfay,  15  Ch.  Div.  447. 
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form  for  the  delivery  of  possession  by  a  person  in  that 
behalf  named  in  the  judgment  to  another  person,  issues 
in  the  following  manner : — 

The  applicant  for  it  must  have  first  duly  served  the 
judgment  (xlviii  2),  and  the  possession  not  having  been 
sooner  delivered  pursuant  to  the  judgment,  the  appli- 
cant for  the  writ  of  possession  then  files  an  affidavit 
of  service  of  the  judgment,  and  of  such  non-delivery 
(xlviiL  2) ;  and  thereupon  the  writ  of  possession  issues 
without  any  order  (xlviiL  2). 

(b.)  The  writ  of  possession,  when  the  judgment  is  in 
form  for  the  recovery  of  possession,  issues  as  it  used 
formerly  to  issue  in  an  action  of  ejectment  at  common 
law  (xlviii  i),  that  is  to  say,  on  the  fifth  day  in  term 
next  after  the  verdict,  or  within  fourteen  days  after 
such  verdict,  whichever  shall  first  happen,  or  (if  so 
ordered  at  the  trial)  on  any  day  within  the  fifth  day 
in  term  next  after  the  verdict  (C.  L.  P.  Act,  1852, 
§  185);  and  before  issuing  execution,  the  proceedings  in 
the  action  need  not  be  entered  on  any  roll,  but  a  mere 
incipitur  of  the  judgment  is  to  be  made  on  paper 
(C.  L.  P.  Act,  1 8  5  2,  §  206).  [See  generally  2  Chitty's 
Practice,  12th  ed.  pp.  1044- 1047;  ^so  §  ^S^,  infTcu\ 

§  98.  The  Hxecution. — The  Writ  of  Delivery. — 
Issues  for  the  recovery  of  any  property  other  than 
land  or  money  (xliL  4). 

It  issues  and  is  enforced  in  the  manner  in  which  it 
used  formerly  to  issue  and  be  enforced  in  an  action 
of  detinue  at  common  law  (xlix.),  that  is  to  say,  it 
issues  only  by  leave  of  the  court  (C.  L.  P.  Act,  1854, 
§  78),  and  directs  the  sheriff  to  deliver  the  specific 
property  (if  it  can  be  found),  and  (if  it  cannot  be  found) 
then  to  distrain  all  the  lauds  and  chattels  of  the  de- 
fendant until  he  do  render  up  the  specific  property,  or 
until  the  assessed  value  of  such  specific  property  is 
obtained  (C.  L.  P.  Act,  1 8  54,  §  78),  the  costs  being 

2  T 
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levied  on  the  same  or  on  some  subsequent  several 
execution  (C.  L.  P.  Act,  1854,  §  78).  [See  generally 
I  Chitty's  Practice,  12th  ed.  pp.  7107-13.] 

§  99.  The  ^Execution. — The  Writ  of  Attachmefnt. — 
No  writ  of  attachment  is  to  be  issued  without  leave 
(xliv.  2) ;  the  leave  is  to  be  obtained  on  motion  upon 
notice  (xliv.  2)  (e).  A  writ  of  attachment  may  issue 
in  any  of  the  following  cases: — 

(i.)  To  enforce  the  doing,  or  forbearing  from,  any 
act  (other  than  the  payment  of  money)  ordered  to  be 
done  or  forborne  (xlii  5)  (/). 

(2.)  To  enforce  the  pajrment  into  court  of  money 
ordered  to  be  so  paid,  in  any  case  in  which  imprison* 
ment  for  debt  is  authorised  by  law  (xliL  2 ;  Debtors' 

Act,  1869,  §§  4-7)  (^). 

(3.)  To  enforce  the  recovery  of  any  property  not 
being  either  land  or  money  (xlii  4). 

The  writ  of  attachment  has  the  same  effect  as  the 
old  writ  of  attachment  in  Chancery  (xliv.  i), — ^that  is 
to  say,  the  person  when  once  attached  (t.^.,  taken  and 
put  into  prison,  or,  if  already  in  prison  when  found, 
then  detained  further  in  prison)  cannot  be  bailed  out, 
but  must  remain  in  prison  until  he  has  cleared  his 
contempt  by  performing  the  act  required  of  him  (or,  in 
a  proper  case,  expressing  contrition  for  his  contempt), 
and  by  paying  (unless  a  pauper)  the  costs  of  the  con- 
tempt. 

Notd  Bene, — ^The  writ  of  attachment  is  not  a  penal 
writ;  therefore  it  is  relievable  under  Debtors'  Act, 


(€)  Eynde  v.  Qovld,  9  Q.  B.  D.  335. 

{/)  PooUy  ▼.  Wketham,  15  Oh.  Diy.  435  ;  Ex  parte  LangUy,  in  ft 
Biikop^  13  Ch.  Div.  1 1  a 

(g)  Chard  t.  Jervu,  9  Q.  B.  D.  178;  Brook*  v.  Edward*^  21  Ck.  Diy. 
230. 
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1878  (A) ;  and  in  a  proper  case,  the  court  will,  in  lieu 
of  committal,  i.e.,  attachment,  direct  payment  of  the 
debt  by  instalments  {%). 

Attachment  may  issue  against  a  solicitor  (for  mis- 
conduct in  an  action)  in  the  following  cases : — 

(i.)  Where  he  has  given  a  written  undertaking  to 
appear  on  behalf  of  a  defendant  to  the  writ  of  sum- 
mons, and  does  not  enter  such  appearance  accordingly 
(xii.  14);  and, 

(2.)  Where  he  has  been  served  with  an  order 
against  his  client  for  discovery  or  inspection  of  docu- 
ments, and  he  neglects  [inexcusably]  to  bring  the  order 
to  the  notice  of  his  client  (xxxL  22). 

Any  party  failing  to  comply  with  an  order  to 
answer  interrogatories,  or  to  make  discovery  or  inspec- 
tion of  documents,  is  liable  to  attachment  (xxxi.  20) ; 
and  service  of  the  order,  or  a  true  copy  thereof,  but 
not  an  imperfect  copy  (/),  on  his  solicitor  is  suflScient 
service  to  found  an  application  for  the  attachment 
(xxxi  21). 

A  referee  cannot  enforce  any  of  his  orders  by  attach- 
ment (xxxvL  33) ;  and  neither  can  a  master  (liv.  2) ; 
and  neither  can  a  district  registrar  (xxxv.  4,  and 
liv.  2). 

§  100.  The,  Execution, — The  Writ  0/ Sequestration. 
- — A  writ  of  sequestration  may  issue  without  leave 
(xlviL)  in  the  following  cases : — 

(i.)  To  enforce  the  doing  of  any  act  (other  than  the 

(h)  Barrett  t.  ffammond,  lo  Ch.  Div.  285  ;  Hclroyde  ▼.  Oamett,  20 
Cb.  Div.  532 ;  diatrnguishing  Morrit  t.  Ingram,  13  Ch.  Div.  338. 

(t)  Etdaile  v.  Visser,  W.  N.  1879,  P«  5^  '»  ^^on  v.  Cunningham,  L. 
R.  8  Exch.  23  ;  Hewitton  v.  Shtrwin,  L.  R.  10  Ezcb.  53. 

{j)  In  re  Holt,  W.  N.  1879,  p.  48  ;  and  see  iZs  a  Solicilor,  14  Ch. 
Div.  152. 
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payment  of  money  into  court)  ordered  to  be  done  within 
a  limited  time  (xlvil) 

(2.)  To  enforce  the  payment  of  money  into  court 
ordered  to  be  so  paid  "within  a  limited  time  (xlvii.) 

(3.)  To  enforce  the  recovery  of  any  property  not 
being  either  land  or  money  (xlii.  4). 

But  the  writ  may  not  issue,  excepting  by  leave,  for 
the  recovery  of  costs  (xlii.  2,  April  1880)  (k). 

The  order  sought  to  be  enforced  must  have  been 
served,  and  the  time  specified  in  the  order  must  have 
expired,  before  the  writ  can  issue  (xlvii.) ;  nor  can  a 
sequestration  issue,  semble,  unless  to  a  previous  writ  of 
attachment  the  sheriflf  has  made  a  return  of  non  est  in- 
ventus (§  106,  infra),  or  unless  it  issue  under  sect.  8 
of  Debtors'  Act,  1869,  or  unless  the  court  has  been 
asked,  and  has  refused,  to  issue  a  previous  attach- 
ment (/). 

The  writ  of  sequestration  has  the  same  effect  as  the 
old  writ  of  sequestration  in  Chancery  (m);  and  the  deal- 
ing by  the  court  with  the  proceeds  of  the  sequestration 
is  also  still  the  same  (xlviL),  that  is  to  say,  the  seques- 
trators appointed  (usually  four  in  number)  enter  upon 
the  real  estate,  and  receive  and  sequestrate  and  take 
the  rents  and  profits  thereof,  and  also  all  the  personal 
estate  of  the  person  who  has  disobeyed  the  order  of 
the  court,  and  who  is  in  contempt  for  so  doing ;  and 
the  court  may  subsequently  direct  a  sale  of  the  goods 
or  any  of  them,  and  will  also  direct  the  application  of 
all  rents  and  of  the  proceeds  of  all  sales.  The  seques- 
trators are  accountable  to  the  court 

§  loi.  J%€  Execution. — The  Writ  of  Capias. — This 

{h)  Snow  y.  Bolton,  17  Cb.  Div.  433;  and  see  generally  Ex  parte 
NeUorif  in  re  ffoare,  14  Cb.  DIt.  41. 
(l)  Sprunt  ▼.  Puffh,  7  Cb.  Div.  567. 
(m)  In  re  Slade,  18  Ch.  DIt.  653. 
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writ  may  still  issue  under  the  new  practice  (xlii.  6), 
but  only  in  cases  in  which,  and  for  purposes  for  which, 
it  would  have  been  issuable  before  the  commencement 
of  that  practice,  that  is  to  say, — 

It  ia  issued  (no  longer  as  a  means  of  commencing 
an  action,  but)  after  the  commencement  of  the  action, 
and  upon  the  application  of  the  plaintiff  only  (n),  and 
by  leave  of  the  judge,  in  cases  where  the  cause  of  action 
amounts  to  ;^50  and  the  defendant  is  about  to  quit 
England  (i  &  2  Vict,  c.  1 10,  §  3  ;  and  Debtors'  Act, 
1869,  and  Absconding  Debtors'  Act,  1870)  (0).  The 
form  of  writ  prescribed  by  i  &  2  Vict,  c.  1 10,  §  3, 
must  be  rigorously  adhered  to.  [See  generally  i  Chitty's 
Practice,  12th  ed.  pp.  765-777.] 

§  loia.  ITie  ExeciUion, — The  Writ  of  Capias  ad 
Satisfaciendum. — This  writ  (commonly  called  ca.  sa.) 
is  nowhere  mentioned  in  the  Acts  or  Orders  or  Rules, 
but  appears  to  be  included  among  the  general  words 
(xliL  23).  [See  generally  i  Chitty's  Practice,  I2thed. 
pp.  694-710;  and  Debtors' Act^  1869,  and  Absconding 
Debtors'  Act,  1870.] 

§  102.  The  Execution. —  Writs  Assistant  to  other 
Writs. 

(a.)  Venditioni  JEa^ponas,  the  writ  of,  issues  where 
the  sheriff  upon  an  execution  by  Jl.  fa.  has  taken  goods, 
and  he  returns  that  he  has  taken  same,  but  that  they 
remain  in  his  hands  for  want  of  buyers.  The  writ 
is  really  only  a  direction  to  the  sheriff  to  go  on  in  a 
particular  manner,  and  to  do  his  duty  at  all  costs  and 
hazards  (i  Chitty's  Practice,  12th  ed.  pp.  678,  679). 

(6.)  Distringas  nuper  vicecomitem,  the  writ  of,  issues 
to  the  successor  in  office  of  a  sheriff,  when  the  previous 
sheriff  has  returned  that  he  has  taken  goods,  and  that 

(n)   WiUiami  t.  OHffitk,  3  Exch.  584. 
(0)  Ex  fOTte  Cfutierrez,  in  re  Gutierra,  1 1  Cb.  Div.  289. 


710  THE  PRACTICE  IN  EQUITY. 

same  remain  in  his  hands  for  want  of  bnjers ;  and  it 
directs  the  new  sheriff  to  distrain  the  old  (nuper) 
sheriff  (vicecomUem),  so  as  to  compel  him  to  do  his  duty 
by  effecting  a  sale  at  all  costs  and  hazards  (i  Chitty's 
Practice,  1 2th  ed.  pp.  679,  680). 

(c)  Fi,  Fa.  de  Bonis  EcdesiasticiSy  the  writ  of,  issues 
where  the  sheriff  has  returned  upon  an  ordinary  JL  fa, 
that  the  debtor  is  a  beneficed  clerk,  and  is  directed  to 
the  bishop  of  debtor's  diocese,  and  the  bishop  executes 
the  writ  forthwith  by  appointing  sequestrators  of  the 
profits  of  the  benefice  (2  Chitty's  Practice,  12th  ei 
pp.  1283,  1284). 

{d,)  Sequestrari  Facias  de  Bonis  FcdesiastidSf  the  writ 
of,  issues  (at  the  option  of  the  creditor)  in  lieu  of  the 
writ  oifi/fa.  de  bonis  ecdesiastids,  and  in  the  like  case ; 
it  commands  the  sheriff  to  enter  into  the  rectory  and 
parish  church,  and  sequester  the  profits  thereof,  and 
also  all  other  the  ecclesiastical  goods  of  the  debtor  (2 
Chitty's  Practice,  12th  ed.  p.  1284). 

(e.)  Assistance,  the  writ  of,  may  issue  (at  the  option 
of  the  plaintiff)  in  lieu  of  the  writ  of  attachment,  where 
a  decree  or  order  directing  possession  of  property  to  be 
given  has  been  disobeyed.  The  writ  is  directed  to  the 
sheriff,  who  is  to  put  the  plaintiff  into  the  possession ; 
and  no  demand  of  possession  prior  to  issuing  the  writ 
is  necessary.  The  writ  issues  with  leave  only,  to  be 
obtained  on  ex  parte  motion  (see  i  Dan.  Ch.  Pract., 
Sth  ed.  923,  924). 

§  103.  The  Execution. — Distringas  Notice  in  lieu  of 
Writ  of  Distringas, — The  writ  of  distringas  issued  out 
of  the  London  ofiBce,  out  of  which  writs  of  summons 
were  issued  (xlvi.  2),  Any  person  might  issue  it 
who  claimed  to  be  interested  in  any  stock  transferable 
at  the  Bank  of  England  standing  in  the  name  of  any 
other  person  (xlvi  2) ;  and  the  writ  issued  upon  filing 
an  affidavit  swearing  to  the  interest  of  the  applicant, 
and  identifying  the  stock  (Morgan's  Chanc.  Acts,  5th 
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ei  p.  586;  5  Vict,  c.  5,  §  5).  The  writ  was  con- 
fined to  stock  of  the  Bank  of  England,  and  application 
for  an  injunction  was  usually  made  under  the  statute 
5  Vict,  c.  5,  which  extended  to  shares  as  well  as  to 
stock,  and  of  all  public  companies. 

The  writ  of  distringas  as  such  has  been  abolished 
(xlvi.  2a,  April  1880),  and  in  lieu  thereof  the  party 
serves  upon  the  company  an  office  copy  of  his  affidavit 
and  a  duplicate  notice  sealed  at  the  Central  Office 
(xlvL  3,  April  1880).  The  forms  of  the  affidavit  and 
notice  are  given  in  the  schedule  to  the  rules  of  April 
1 880.  The  notice  holds  good  for  five  years,  and  may 
be  renewed  (xlvi  7  and  8,  April  1 880) ;  but  its  efiect 
ends  with  eight  days  after  any  request  to  the  contrary 
efiect  of  the  notice,  and  an  order  of  the  court  must  in 
such  a  case  be  obtained  before  the  eight  days  expired 
(xlvi.  10,  April  1880).  This  notice  in  lieu  of  writ  of 
distringas  applies  to  shares  as  well  as  to  stocks,  and 
to  all  public  companies  whatsoever,  and  not  merely  to 
the  Bank  of  England  (xlvi.  3,  April  1880). 

§  104.  The  Execution. — Order  Charging  Stock  or 
Shares, — ^May  be  obtained  from  any  Divisional  Court, 
or  from  any  judge  (xlvi.  i),  or  even  so  far  as  it  is  nisi, 
from  a  Master  (liv.  2a,  Nov.  1878),  and  even  from  the 
District  Eegistry  (xxxv.  3a,  April  1880).  The  order 
is  obtained  in  the  following  manner : — The  applicant 
applies  ex  parte  for  a  rule  to  show  cause  (i  &  2  Vict, 
c.  1 10,  §  14),  and  a  rule  or  order  nisi  is  at  once  made, 
upon  an  affidavit  identifying  the  stock  or  shares,  and 
verifying  the  fact  of  an  unsatisfied  judgment  having 
been  recovered  against  the  party  beneficially  entitled 
to  the  stock  or  shares,  whether  the  same  stock  or  shares 
are  standing  in  his  (the  judgment  debtor's)  own  name, 
or  in  the  name  of  a  trustee  for  him  (i  &  2  Vict,  c. 
1 10,  §§  14,  IS),  or  in  the  name  of  the  Paymaster- 
General,  as  a  trustee  for  him  (3  &  4  Vict,  c.  82,  §  1), 
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either  alone  or  together  with  other  persons  (p),  and 
the  affidavit  also,  of  course,  makes  out  the  right  of  the 
judgment  debtor  to  the  stock  or  shares  in  question, 
such  interest  being  either  in  possession  or  in  rever- 
sion, and  either  vested  or  contingent  (3  &  4  Vict,  c. 

82,  §  I). 

The  judgment  debtor  must  show  cause  against  the 
order  nisi  within  the  time  specified  in  the  order;  and 
if  he  fail  to  show  cause  at  all,  or  do  not  show  enough 
cause  against  it,  the  order  is  made  absolute,  upon  proof 
of  service  of  the  order  nisi  (i  ifc  2  Vict,  a  1 10,  §  15). 

If^ota  Bene. — An  order  charging  stock  or  shares  can- 
not be  made  absolute  where  the  judgment  debtor  is 
dead  when  the  order  nisi  is  obtained  (q). 

§105.  The  Execution, — Garnishee  Order. — ^The  appli- 
cant for  this  order  applies  in  the  first  instance  ex  parte 
upon  summons  or  motion  supported  with  an  affidavit 
by  himself  or  his  solicitor  (xlv.  2 ;  xxxv.  3  a,  April 
1880),  and  obtains  a  garnishee  order  nisi,  being  an 
order  charging,  to  the  extent  (at  least)  of  the  judgment 
debt,  all  moneys  belonging  to  the  debtor  in  the  hands 
of  the  garnishee  and  all  debts  owing  from  the  garnishee 
to  the  debtor  (r).  If  necessary  for  the  purposes  of 
discovery,  the  court  or  a  judge  will,  upon  the  applica- 
tion of  the  judgment  creditor,  make  an  order  against 
the  judgment  debtor  for  his  examination  (s),  vivd  voce 
before  an  officer  of  the  court  or  special  examiner,  and 
for  the  production  of  books  and  documents  (xlv.  i). 

The  effect  of  the  garnishee  order  nisi  is  (like  that  of 
a  charging  order  nisi)  to  bind,  as  from  the  date  of  ser- 
vice of  the  order  {t),  all  [moneys  and]  debts  [in  the  hands 

{p)  Souih-Wettem  Loan  Co.  v.  Itobertton,  8  Q.  B.  D.  17. 
(q)  Finney  v.  Hinde^  4  Q.  6.  D.  102, 

(r)  ChatterUm  v.  Watney,  16  Ch.  Div.  378 ;  17  Ch.  Div,  259. 
(*)  JiepuUie  ofCoata  Rica  t.  Strouahergj  16  Cb.  Div.  8. 
(t)  In  rt  Stanhope  Silkttone  OoUitriet,  il  Cb.  Dir.  i6a 
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of  or]  owing  from   the  garnishee  to   the  judgment 
debtor  (xlv.  3). 

The  garnishee  order  niai  may  be  made  absolute  in 
the  following  manner : — 

(i.)  If  the  garnishee  do  not  appear  to  the  order 
requiring  him  to  appear  and  show  cause  against  the 
order  nisi^  then  that  order  is  made  absolute  at  once 
(xlv.  4). 

(2.)  If  the  garnishee  do  appear  to  such  order  re- 
quiring his  appearance,  and  hmA  fide  disputes  the  fact 
of  any  moneys  belonging  to  the  judgment  debtor  being 
in  his  hands,  or  any  debts  being  due  from  him  (the 
garnishee)  to  the  judgment  debtor  (xlv.  5),  or  he  or 
any  one  else  iy)  alleges  some  third  person  to  be  owner  of 
or  to  have  some  lien  on  such  moneys  or  debts  (xlv. 
6), — then  as  against  such  third  person  not  appearing 
(when  duly  notified  so  to  do),  and  also  as  against  such 
third  person  duly  appearing,  and  as  against  the  gar- 
nishee, the  order  is  made  absolute,  subject  to  the 
determination  of  any  issue  or  question  between  the 
garnishee  and  the  judgment  debtor,  and  the  (appearing) 
third  person  (xlv.  7). 

The  garnishee  paying  under  any  garnishee  order 
(senible,  whether  nisi  or  absolute)  is  thereby  discharged 
to  the  extent  of  such  payment,  as  against  the  judgment 
debtor,  even  though  the  judgment  should  be  afterwards 
reversed  (xlv.  8)  (y). 

Nota  Bene. — A  garnishee  order  does  not  issue  on  judg- 
ment dismissing  action  for  want  of  prosecution  (w), 
nor  against  proceeds  of  judgment  paid  into  County 
Court  as  a  debt  due  from  the  Begistrar  of  that  court 

(«)  RdberU  t.  Death,  8  Q.  B.  D.  319. 

(v)  Mayor  of  London  r.  J^mdon  Joint  Stod:  Bank^  6  App.  Ca.  393. 

(w)  CremeUi  v.  Crom,  4  Q.  R  D.  225. 
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to  the  judgment  debtor  (x),  nor  against  debts  owing  to 
the  debtor  from  a  partnership  described  as  such  (y). 

§  1 06.  27ie  Execution. — Order  of  Issuing  Divers 
Writs, — Nothing  in  the  Judicature  Acts  and  rules  is  to 
affect  the  order  in  which  writs  of  execution  tdaj  be 
issued  (xliL  24).  That  order  has  already  appeared  in 
the  preceding  sections. 

§  107.  The  Execution.  —  Leave  to  Issue,  —  When 
judgment  is  subject  to  any  condition  or  contingency, 
upon  fulfilment  of  the  condition  or  happening  of  the 
contingency,  the  party  entitled  to  the  judgment  is  to 
demand  satisfaction  thereof  from  the  otiier  party  liable 
thereto  (xlii.  7) ;  and  failing  such  satisfaction,  he  may 
obtain  leave  from  the  court  or  a  judge  to  issue  execu- 
tion on  the  judgment, — either  as  a  matter  of  course 
(when  the  court  or  judge  is  satisfied  that  the  right  to 
execution  has  arisen),  or  (when  the  court  or  judge  is 
not  so  satisfied),  subject  to  the  determination  of  any 
issue  or  question  between  the  parties  (xlii.  7). 

Also,  when  judgment  has  been  obtained  against 
partners  in  the  name  of  the  partnership  firm,  an  order 
may  be  made  giving  leave  to  issue  execution  against 
any  person  as  a  member  of  the  firm  (where  the  court 
or  judge  is  satisfied  that  such  person  is  a  member  of 
the  firm),  or  (where  the  court  or  judge  is  not  so  satis- 
fied) subject  to  the  determination  of  any  issue  or  ques- 
tion between  the  parties  (xlii  8)  («).  But  upon  such 
a  judgment  no  such  leave  is  requisite  to  issue  execu- 
tion,— either  (i)  against  the  partnership  property; 
or  (2)  against  any  person  who  on  the  pleadings  is 
admitted  to  be  a  partner,  or  who  has  been  adjudged  to 
be  one;  or  (3)  against  any  person  who  has  faQed  to 

(x)  Dolphin  V.  Layton,  4  C.  P.  Div.  13a 
(y)  Walker  ▼.  Rooke,  6  Q.  B.  D.  631. 
(«)  Clark  V.  CuLUn,  9  Q.  B,  D.  35$. 
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appear  to  the  writ  of  summons  served  upon  him  as  a 
partner  (xlii.  8). 

Immediately  upon  entry  of  judgment  for  any  sum 
of  money  or  for  any  costs  .(being  first  taxed),  either 
fi,fa.  or  tlegit  may  issue,  in  general;  and  by  special 
order,  such  execution  may  issue  even  before  entry  of 
judgment  (xlii.  1 5). 

As  between  the  original  parties  to  the  judgment, 
execution  may  issue  at  any  time  within  six  years 
after  recovery  of  judgment  (xlii.  x8),  and  afterwards 
by  leave  of  the  court  or  a  judge  only  (xliL  1 9) ;  and 
although  less  than  six  years  may  have  elapsed,  if  there 
has  been  any  change  by  death  or  otherwise  either  in 
the  parties  entitled  or  in  the  parties  liable  to  the 
execution,  then  an  order  of  the  court  or  a  judge 
giving  leave  to  issue  the  execution  becomes  necessary, 
and  such  order  will  be  made  immediately  (if  the  court 
or  a  judge  is  satisfied  that  the  applicant  is  entitled 
to  it),  or  (if  the  court  or  a  judge  is  not  so  satisfied) 
the  order  will  be  made  subject  to  any  issue  or 
question  being  first  determined  between  the  parties 
(xlii.  19). 

No  writ  of  attachment  issues  without  the  leave  of 
the  court  or  a  judge,  to  be  applied  for  on  notice  to  the 
party  (xliv.  2). 

§  108.  The  ExeciUion,  —  Leave  to  Henew  and  Be- 
newal  of, — The  writ  (if  once  issued)  holds  good  (if  it 
remains  unexecuted)  for  one  year  only  after  issue,  but 
may  (before  it  has  expired)  be  renewed  by  leave  of  the 
court  or  a  judge  for  one  year  more  from  the  date  of 
the  renewal,  and  so  on  (xlii.  16). 

The  renewal  is  effected  either  by  sealing  the  writ  of 
execution  itself  with  a  renewal  seal  (xlii  i6),  or  by 


7  1 6  THE  PRACTICE  IN  EQUITY. 

sealing  with  such  seal  a  written  notice  of  renewal 
signed  by  the  party  (or  his  solicitor)^  and  delivering 
same,  as  so  sealed,  to  the  sheriff  (xlii  1 6). 

§  109.  The  Execution, — Order  to  Stay. — Immedi- 
ately upon  entry  of  judgment  for  any  sum  of  money 
or  for  any  costs  (being  first  taxed),  either  Ji.  fa.  or 
elegit  may  issue,  in  general;  but  by  special  order, 
either  of  such  executions  may  be  stayed  until  any 
time  (xlii  15).  The  application  for  the  order  to  stay 
proceedings  pending  appeal  is  to  be  made  in  the  first 
instance  to  the  High  Court  (a),  and  is  appealable  (b). 

And  generally,  upon  the  ground  of  facts  which  have 
arisen  too  late  to  be  pleaded  (and  which  would  formerly 
have  been  the  subject  of  a  proceeding  anditd  querdd\ 
any  party  liable  to  execution  on  any  judgment  given 
against  him  may  have  an  order  staying  the  execution 
(xlii  22). 

Sections  i  10- 117, 

proceedings  in  chambers  and  in  district  registries, 
all  being  summary. 

§110.  Chambers. — Modes  of  Proceeding  in. — ^Every 
application  at  Chambers  is  to  be  made  by  summons 
(liv.  i);  and  many  people  not  parties  to  the  action 
may  have  a  right  (or  obtain  leave)  to  attend  proceed- 
ings in  Chambers  (c). 

§  III.  Chambers. — Befereinces  to  and  from^  and 
Appeals  from. — The  Chief  Clerk  (or  the  Master)  may 
refer  a  matter  to  the  Judge  (being  a  matter  which 
he  thinks  proper  for  the  Judge),  and  the  Judge  may 

(a)  A.  O,  ▼.  SwanBta  Tramwafft  Co.^  9  Ch.  Diy.  46,  explaining  Cooper 
V.  Cooper,  2  Ch.  Div.  492  ;  and  see  The  Khedive,  W.  N.  1879,  166. 

(6)  Pollini  V.  Gray,  12  Ch.  Div.  438 ;  WiUtm  r.  Church,  12  Ch.  Div. 
454,     And  see  Brewer  v.  Torke,  20  Ch.  Div.  669. 

(c)  Sharp  v.  Luih^  10  Ch.  Div.  468  ;  UpUm  v.  Brown,  20  Oh.  Div.  731. 
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either  decide  the  matter,  or  (which  he  rarely  does) 
refer  same  back  to  the  Chief  Clerk  (or  Master)  with 
directions  (liv.  3). 

In  the  Chancery  Division,  the  applicant  at  Chambers 
has  a  right  to  bring  the  matter  of  his  application  before 
the  Judge  personally,  so  that,  in  that  Division,  there  is 
no  appeal  (properly  so  called),  but  an  instant  reference 
from  the  Chief  Clerk  to  the  Judge  at  Chambers ;  but 
in  the  Common  Law  Divisions,  appeal  from  order  or 
decision  of  Master  lies  to  Judge  by  summons,  ie.,  at 
Chambers,  within  four  days ;  either  the  Master  or  the 
Judge  will  extend  time  for  this  appeal  (liv.  4).  An 
appeal  or  further  appeal  (as  the  case  may  be)  lies  from 
the  Judge  at  Chambers  to  the  court,  on  motion,  within 
eight  days  (liv.  6),  that  is  to  say,  orders  (not  being  dis- 
cretionary) made  by  any  Judge  at  Chambers  may  be 
appealed  or  (as  the  case  may  be)  further  appealed  by 
motion  upon  notice  to  the  Judge  in  Court  (in  the 
Chancery  Division)  or  to  a  Divisional  Court  (in  the 
Common  Law  Division) ;  and,  thereafter,  they  become 
appealable  to  the  Court  of  Appeal  (Act  1873,  §  50); 
and  such  orders  may,  by  leave  of  the  Judge,  or  of  the 
Court  of  Appeal,  be  appealed  direct  from  Chambers  to 
the  Court  of  Appeal  (Act  1 873,  §  50 ;  and  see  §§  1 30- 
13  s*  infra). 

In  the  Chancery  Division,  the  Court  is  in  the  habit 
of  referring  to  Chambers  the  following  matters : — 

Generally,  any  matter  (which  in  the  Judge's  opinion) 
can  be  more  conveniently  disposed  of  in  Chambers 
(Master  in  Chancery  Abolition  Act,  1852,  §  27),  and 
particularly  the  prosecution  of  accounts  and  inquiries 
directed  to  be  taken  or  made  by  any  order  in  an  action, 
and  whether  the  same  be  the  entire  substance  of  the 
order,  or  only  ancillary  to  working  out  the  order; 
whether — 
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(i.)  In  action  for  administration  of  estate,  or  for 
execution  of  the  trusts  of  a  deed;  or, 

(2.)  In  actions  of  foreclosure  or  of  redemption  of 
mortgage;  or, 

(3.)  In  actions  for  partition  of  real  estate,  or  for  sale 
in  Lieu  thereof;  and  so  forth. 

And  conversely  the  Judge  may  adjourn  from  Chambers 
into  Court  any  matter  which,  in  his  opinion,  would  be 
better  heard  in  Court  (Master  in  Chancery  Abolition 
Act.  1852,  §  27). 

[In  the  Common  Law  Divisions,  the  following  matters 
were  taken  in  Chambers, — before  a  Master :  Generally 
(under  the  "  Despatch  of  Business  Act,"  30  &  3 1  Vict, 
c.  68),  such  matters  as  the  Judge  at  Chambers  might 
himself  attend  to,  other  than  matters  relating  to  the 
liberty  of  the  subject ;  and  particularly,  such  matters  as 
were  prescribed  in  the  Begula  Generalis  of  Michael- 
mas Term,  1867,  other  than  and  except  (unless  by 
consent)  the  matters  therein  excepted  (Day's  CovMnxyn 
Law  Procedure^  4th  ed.  pp.  527,  $28).] 

§  112,  Chambers. — Proceedings  iru — Wherever  the 
rules  of  procedure  express  (and  they  do  so  passim) 
that  any  application  may  be  made  to  the  Court  ''or  a 
Judge,"  then  if  the  application  is  made  "  to  a  Judge," 
it  may  be  made  to  him  sitting  at  Chambers,  and  in 
that  case  it  should  be  made  by  summons,  supported  in 
general  with  an  affidavit  or  affidavits.  The  business 
transacted  at  Chambers  by  the  Judge  and  his  officers 
may  be  mapped  out  in  the  following  manner : — 

Any  Judge  of  the  High  Court  may  (subject  to  any 
rules  of  court)  exercise  in  Chambers  all  or  any  part  of 
the  jurisdiction  by  the  Judicature  Act  vested  in  the 
High  Court  in  respect  of  all  such  causes  and  matters, 
and  in  respect  of  all  such  proceedings  in  any  causes 
and  matters,  as  before  the  Judicature  Act  he  might 
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have  heard  in  Chambers,  or  as  he  is  or  may  be  directed 
or  authorised  by  any  rules  of  court  to  hear  in  Chambers 
(Act  X873,  §  39). 

Under  this  general  heading  would  fall  the  following 
applications : — 

(i.)  Generally,  all  matters  which  (without  detriment 
to  the  public  advantage)  can  be  heard  in 
Chambers  (Master  in  Chancery  Abolition  Act, 
1852,  §  II ;  and  Despatch  of  Business  Act, 
1867);  and  as  (in  Chancery)  there  is  no  dis- 
tinction between  the  Judge  and  his  Chief  Clerk 
like  to  that  which  exists  (at  Common  Law) 
between  a  Judge  and  a  Master,  but  every  ap- 
plicant in  Chambers  has  a  right  to  see  the 
Judge  himself  upon  no  matter  how  trivial  or 
how  important  an  occasion,  it  is  unnecessary 
to  distinguish  in  the  Chancery  Division  between 
matters  to  be  transacted  at  Chambers  before  a 
Chief  Clerk  and  those  to  be  transacted  there 
before  the  Judge ;  but,  on  the  contrary,  every 
proceeding  in  Chambers  may,  in  the  first  in- 
stance, be  taken  before  the  Chief  Clerk,  and 
thereupon,  either  immediately  or  ultimately 
(if  necessary),  be  referred  to  the  Judge. 

(2.)  Particularly,  the  following  applications: — 
(a.)  For  extensions  of  time  to  plead,  or  to  do  any 

other  act  for  which  time  is  extendible. 
(6.)  For  leave  to  amend  the  writ  or  pleadings, 
(c.)  For  orders  for  production  and  inspection  of 
documents,  and  for  inspection  of  property. 
(d,)  For  appointment  of  guardians  ad  litem  in  the 
case  of  infants  and  lunatics  not  so  found, 
being  defendants, 
(e.)  For  leave  to  issue  and  to  serve  writ  of  sum- 
mons out  of  jurisdiction. 
(/)  For  order  to  take  ordinary  account  (xv.  2), 
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where  writ  is  expressly  indorsed  (under  iii 
8)  with  claim  for  account. 
{g).  For  final  judgment  where  writ  is  specially 
indorsed  with  particulars  of  debt  or  liq^ui- 
dated  demand  (xiv.  i). 

[But  in  the  Common  Law  Divisions  there  exists  a 
real  distinction  between  the  Master  and  the  Judge  at 
Chambers,  and  an  appeal  properly  so  called  lies  (within 
four  days)  from  the  Master  to  the  Judge,  besides  an 
immediate  or  ultimate  reference ;  and  under  the  JudiT 
cature  Acts,  1873-75,  it  is  provided  that  the  Master 
shall  Tiot  have  jurisdiction  in  the  following  particular 
matters ;  that  is  to  say, — 

(i.)  Matters  relating  to  criminal  proceedings  or  to 
the  liberty  of  the  subject ; 

(2.)  Eemoval  of  actions  from  one  division  or  judge 
to  another  division  or  judge ; 

(3.)  The  settlement  of  issues ; 

(4.)  Discovery  by  way  of  inspection  of  property 
(liv.  2  and  2a,  November  1878); 

(5.)  Appeals  from  District  Eegistrars  ; 

(6.)  Interpleader,  where  judgment  is  to  be  final  and 
summary  by  consent,  or  when  the  matter  being  of 
less  value  than  ;f  50,  the  judgment  is  to  be  final  and 
summary  at  the  request  of  one  of  the  parties  (liv. 
2a,  November  1878); 

(7.)  Prohibitions; 

(8.)  Injunctions  and  other  like  interim  orders ; 

(9.)  Awarding  of  costs ; 

(10.)  Eeviewing  taxation  of  costs;  and 

(11.)  Acknowledgments  of  married  women. 

Nota  Bene, — By  consent  of  the  parties,  the  Master 
may  settle  issues  (liv.  2),  and  may  also  grant  discovery 
by  way  of  inspection  of  property,  and  may  exercise  the 
summary  final  jurisdiction  in  interpleader  (liv.   2a, 
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November  1878);  and  without  any  such  consent,  he 
undertakes  ordinary  practice  matters  in  interpleader 
(liv.  2),  and  may  make  orders  nisi  charging  stock  or 
shares  (liv.  2a,  November  1878),  and  may  grant  dis- 
covery otherwise  than  by  inspection  of  property  (liv. 
20,  November  1878).] 

iV.jR — ^Many  of  the  above  particularised  matters 
may  be  also  done  (and  more  usually  are  done)  in 
court,  i,e.,  upon  motion,  the  Judicature  Acts  and 
Eules  expressing  in  general  that  the  application  may 
be  to  the  court  or  a  judge,  i,e,,  in  open  court  or  at 
chambers,  although  occasionally  they  prescribe  an 
application  by  summons  only  (xiv.  i,  2 ;  xv.  i,  2); 
the  court  may,  however,  always  check  the  improper 
use  of  motions  instead  of  summonses  by  allowing  only 
such  costs  of  the  motion  as  would  have  become  pay- 
able if  the  proceeding  had  been  taken  by  summons ; 
but,  nota  bene,  no  foreclosure  decree  can  be  obtained  on 
summons  (c). 

§  II 3.  IHstrict  Begistries, — Modes  of  Proceeding  in. 
— Every  application  to  a  District  Eegistry  is  to  be  by 
summons  (xxxv.  5)  with  or  without  affidavits. 

District  Begistries. — Beferences  to  and  from,  and 
Appeals  from. — The  District  Registrar  may  refer  a 
matter  to  a  judge  (being  a  matter  which  he  thinks 
proper  for  the  judge),  and  the  judge  may  either  decide 
the  matter,  or  refer  same  back  to  the  District  Registrar 
with  directions  (xxxv.  6), — every  such  reference  to  and 
by,  being  to  and  by  the  judge  to  whom  the  action  is 
assigned  (xxxv.  10).  The  court  may  also  order  any 
books  or  documents  to  be  produced,  or  any  accounts  to 
be  taken,  or  any  inquiries  to  be  made,  in  the  District 
Eegistry  or  by  the  District  Registrar.    The  result  of 


(c)  Hh^  ▼.  David  Uoyd  dt  Co.,  26  W.  R.  572 ;  6  Cb.  Div.  339. 

2  £ 
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the  accounts  and  inquiries  is  to  be  reported  by  the 
District  Registrar  to  the  judge,  who  may  or  may  not 
act  upon  the  report  (Act  1873,  §  66). 

Appeal  from  order  or  decision  of  District  Eegistrar 
is  to  judge,  within  four  days, — even  in  cases  of  jurisdic- 
tion by  consent  (xxxv.  7) ;  either  the  District  Registrar 
or  the  judge  will  extend  time  for  this  appeal  (xxxv.  7). 

§  1 1 4.  District  Registriu, — Proceedings  in, — ^As  above 
expressed,  a  writ  of  summons  may  in  all  Chancery 
actions  issue  out  of  any  District  RegiBtiy  (§  6  n.^  mprcC), 
and  appearance  thereto  may  also  be  entered  in  such 
registry  (§17  n.,  mprci).  And  where  from  the  ap- 
pearance being  there  entered  or  otherwise,  the  action 
proceeds  accordingly  in  the  District  Registry,  and  is 
not  removed  therefrom  into  the  High  Court  (§  115, 
infra),  or  by  reason  of  some  motion  being  made  in  the 
High  Court  the  case  is  not  thereby  removed  into  the 
High  Court  (d),  then  the  following  proceedings  (subject 
to  the  court  or  a  judge  otherwise  ordering)  may  be 
taken  in  the  District  Registry,  that  is  to  say : — 

All  proceedings  down  to  and  including  final  judg- 
ment (where  plaintifif  entitled  to  enter  same  by  consent 
or  for  default  of  appearance)  (Act  1873,  §  64),  and 
down  to  and  including  order  for  account  (where  plain- 
tiff entitled  to  enter  same  by  consent  or  for  default  of 
appearance  or  of  pleading),  and  including  also  (if  the 
order  for  an  account  so  direct)  the  taking  of  such  account 
and  reporting  or  certifying  the  result  thereof  («),  and 
down  to  and  including  interlocutory  judgment  (where 
plaintiff  entitled  to  enter  same  for  default  of  appear- 
ance (xiii.  6)  or  of  pleading  (xxix.  4,  5),  together  with 
final  judgment  thereon  (when  damages  assessed),  may 


(d)  I>yt<m  ▼.  Piekla,  W.  N.  1879,  p.  12. 
(e)  In  re  Bowen^  BtnneU  v.  Bwotn^  20  Ch.  Dir,  53& 
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be  taken  in  the  District  Registry, — subject  always  to 
the  court  otherwise  ordering  (xxxv.  la) ;  but  wherever 
a  judgment  or  order  is  not  capable  of  being  entered  as 
aforesaid,  but  a  trial  or  motion  for  same  must  first  be 
had  or  made  (/),  then  all  proceedings  down  to  and 
inclusive  of  entry  for  trial  (xxxv.  16,  Dec.  1 879,  and 
xxxvi  i$a,  Dec.  1879).  And  all  pleadings  and  other 
documents  requiring  to  be  filed  are  to  be  filed  in  the 
District  Registry  (xix.  29).  All  orders  made  by  the 
District  Registrar,  and  requiring  to  be  entered  (includ- 
ing all  judgments  by  consent  or  by  default  as  afore- 
said), are  to  be  entered  in  the  District  Registry ;  but 
judgments  and  orders  made  by  a  judge  are  entered  in 
London,  and  merely  an  ofiEice  copy  thereof  is  filed  in 
the  District  Registry  (xxxv.  2) ;  also,  in  a  Chancery 
action,  all  certificates  of  the  Chief  Clerk  and  Taxing 
Masters  and  all  affidavits  and  other  documents  (re- 
quired to  be  filed)  used  in  London  before  the  judge  in 
Chambers  or  before  any  Taxing  Master  or  Referee  of 
the  Court,  and  not  already  filed  in  the  District  Registry, 
are  to  be  filed  in  the  London  office,  and  only  office 
copies  thereof  are  (if  the  judge  directs)  to  be  trans- 
mitted to  the  District  Registry  (xix.  29a,  March 
1879).  Upon  all  judgments  entered  in  the  District 
Registry,  costs  may  be  taxed  there  also ;  and  upon  such 
judgment,  and  also  upon  all  orders  entered  in  the  Dis- 
trict Registry,  execution  may  issue  from  the  District 
Registry  to  enforce  them  (xxxv.  3),  and  when  leave 
is  necessary  to  the  issue  of  such  execution,  such  leave 
may  be  obtained  in  the  District  Registry  (xxxv.  3a, 
April  1 880) ;  and  executions  may  also  be  renewed  in 
the  District  Registry  (xxxv.  3a,  April  1880).  And 
for  the  purposes  aforesaid,  the  District  Registrar  may 
exercise  all  the  authorities  of  a  judge  at  Chambers 
(xxxv.  4),  including  the  making  of  garnishee  orders. 


(/)  IHam  f.  IrUm^  L.  R.  2  Ch.  DiT.  608. 
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and  charging  orders  nisi,  and  the  examination  of  judg- 
ment debtors  for  garnishee  purposes  (xxxv.  ^a,  April 
1 880),  other  than  and  except  in  respect  of  the  follow- 
ing matters ;  that  is  to  say : — 

(i.)  Matters  aflPecting  the  liberty  of  the  subject; 

(2.)  Transfer  of  actions  from  division  to  division  or 
from  judge  to  judge ; 

(3.)  Prohibitions; 

(4.)  Injunctions,  whether  under  Act  1 873,  §  25, 
sub-sect.  8;  or  under  Hi.  I,  2,  3. 

(5.)  Awarding  costs  in  proceedings  not  before  him- 
self; 

(6.)  Reviewing  taxation  of  costs ; 

(7.)  Charging  orders  absolute  ; 

(8.)  Acknowledgments  of  married  women ;  and, 

(9.)  Leave  for  service  of  writs  of  summons  or  of 
notice  in  lieu  thereof  out  of  jurisdiction  (xxxv.  4 ;  and 
liv.  2  and  2a). 

§  1 1 5.  District  Registries, — Removal  froTriy  into  Sigh 
Court, — The  District  Eegistrar  may  refer  to  a  judge  of 
the  High  Court  for  his  decision  any  matter  arising  in 
an  action  that  is  proceeding  in  the  District  Eegistry 
(xxxv.  6), — but  this  reference  is  scarcely  a  removal, 
as  the  matter  comes  back  decided  or  with  directions 
for  its  decision  (xxxv.  6),  and  in  the  meantime  the 
action  has  remained  in  the  District  Eegistry. 

Eemoval,  properly  so  called,  from  District  Eegistry 
into  High  Court  is  authorised  in  the  following  cases  : — 

(i.)  The  removal  is  of  right  on  the  part  of  a  de- 
fendant where  the  writ  is  not  specially  indorsed  (xxxv. 
11),  unless  the  defendant  asking  removal  is  merely 
formal  (xii  5  ;  xxxv.  12). 

(2.)  The  removal  is  also  of  right  on  the  part  of  a 
defendant  (where  writ  or  summons  is  specially  in- 
dorsed under  iii  6)  in  either  of  the  following  cases : — 
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(a.)  Where  plaintiff  within  four  days  after  appear- 
ance of  defendant  does  not  apply  (under  xiv.  la)  for 
an  order  to  sign  final  judgment  on  affidavit  of  no 
defence  (xxxv.  11);  or, 

(h,)  Where  plaintiff  has  so  applied,  but  defendant 
has  obtained  leave  (under  xiv.  s)  to  defend  (xxxv.  1 1). 

(3.)  The  removal  is  in  the  discretion  of  the  court  in 
all  other  cases,  on  the  application  of  either  plaintiff 
or  defendant ;  and  apparently  either  the  judge  or  the 
District  fiegistrar  may  in  this  group  of  cases  order  the 
removal  (xxxv.  13);  but  only  the  judge-  in  the  first 
and  second  groups,  supra  (Act  1873,  §  65). 

§  1 16.  District  Begistries, — Bemoval  into,  from  High 
Court, — Any  party  to  an  action  proceeding  in  London 
may  obtain  an  order,  but  not  as  of  right,  from  the 
court  or  judge  to  remove  the  action  from  the  High 
Court  (i.e,,  from  London  Chambers)  into  the  District 
Registry  (xxxv.  1 3). 

§  117.  District  Registrars, — Jurisdiction  of  Court 
over, — The  District  Begistrar  is  an  officer  of  the 
Supreme  Court  (in  its  High  Court  as  veil  as  its 
Appeal  Court  divisions),  and  as  such  is  subject  to  the 
control  of  the  court  (Act  1875,  §  13;  xxxv.  9). 


Sections  i  18-126. 

MOTIONS  and  summonses.— the  VARIOUS   PROCEEDINGS 
BT,  ALL  BEING  SUMMARY. 

§  1 1 8.  Motions, — The  Various  Occasions  for,  in  an 
Action. — All  applications  to  a  Divisional  Court  or  to  a 
Judge  in  Court  are  to  be  made  by  motion  (liii.  i) ;  and 
all  appeals  to  the  Court  of  Appeal  are  likewise  to  be 
made  by  motion,  being  called  appeal-motions  when 
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made  in  respect  of  any  interlocutory  order,  and  being 
called  appeals  simply  wheii  made  in  respect  of  any 
judgment,  final  or  interlocutory  (Iviii,  2).  All  applica- 
tions for  a  new  trial  are  to  be  made  by  motion,  and 
that  ex  parte  in  the  first  instance  (xxxix.  la),  the 
motion  being  made  to  a  Divisional  Court  where  the 
trial  has  been  before  a  judge  and  jury  {g\  and  being 
made  to  the  Court  of  Appeal  where  the  trial  has  been 
before  a  judge  without  a  jury  (xxxix.  i,  Dec  1876). 
Judgment  may  also  be  obtained  on  motion ;  but  this 
motion  is  properly  called  motion  for  judgment,  at  least 
in  the  general  case. 

But  besides  these  greater  occasions  for  moving  the 
court,  there  are  innumerable  other  occasions  of  a  lesser 
but  more  constant  character ;  that  is  to  say : — 

(i.)  The  interim  preservation,  detention,  or  custody 
of  property  (liL  i,  3)  (A); 

(2.)  The  sale  of  goods,  &c.,  of  a  perishable,  &c., 
character  (liL  2) ; 

(3.)  The  prevention  by  injunction  of  certain  wrong- 
ful acts  (Act  1873,  §  25,  sub-sect.  8),  wherever  "just 
and  convenient "  that  an  injunction  should  issue  (i) ; 
and  an  injunction  in  the  nature  of  a  prohibition  may 
also  be  had  (/). 

(4.)  The  appointment  of  a  receiver  of  estates  (Act 
1 87 3»  §  25,  sub-sect.  8)  (i); 

(5.)  The  dismissal  of  action  for  want  of  prosecution 
(xxix.  I  ;  xxxvi.  4a) ;  and, 

(6.)  The  writ  of  attachment,  application  for  (xliv.  2). 


{g)  Davitf  v.  Pdix,  W.  N.  1878,  p.  210. 

{h)  Jn  re  Holt,  16  Ch.  Div.  115. 

(»)  Beddoe$  v.  Beddoes,  9  Ch.  Dir,  89 ;  jDay  r.  Brownrigg,  10  Ch. 
Div.  294;  Skawv,  Eaii  of  Jeney,  4  C.  P.  Div.  1 20;  aud  distinguish 
Crowley.  Jiu$aell,  4  C.  P.  Div.  186. 

(>)  Hedleyy,  BaUt,  13  Ch.  Div.  498;  AmUoU  t.  SwUhannflcn  Cor- 
poration, 16  Ch.  Diy.  143. 

(*)  Truman  <fc  Co.  t.  Redgrave,  18  Ch.  Div.  $47. 
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A  primd  fade  case  being  made  out  by  the  applicant 
for  any  of  the  first  four  of  these  orders,  ^e  motion  may 
be  made  at  any  time,  and  (in  general)  either  by  the 
plaintiflf  or  by  the  defendant  (lii  4,  5);  and  the 
motion  may  even  be  made  after  judgment  in  the 
action  (Z). 

§  119.  Motions. — When  they  may  be  ex  parte, — 
Every  motion  for  a  rule  or  order  to  show  cause  in  any 
action  may  be  made  ex  parte,  i.e.,  without  notice  to  the 
other  side  (xxxix.  la);  but  a  rule  or  order  to  show 
cause  is  not  to  be  granted  in  any  action  unless  it  is 
expressly  authorised  by  the  new  rules  of  procedure 
(liii.  2),  that  is  to  say,  upon  motion  for  a  new  trial 
(xxxix.  I  a),  or  for  an  order  of  revivor  (L  4;  §  39, 
supra) ;  or  unless  the  rule  or  order  is  made  in  some 
proceeding  "other  than  an  action"  (L  3),  and  that 
course  would  have  been  previously  the  right  course  to 
take  (m).  Also,  plaintiff  may  move  ex  parte  for  an 
injunction  or  receiver,  or  both  (liL  4),  although  it  is 
more  usual  in  such  cases  to  move  upon  notice ;  and  no 
injunction  should  be  granted  on  ex  parte  motion  when 
there  is  a  motion  on  notice  pending  (n).  Also,  upon 
an  application  for  a  charging  order  on  stock  or  shares 
(xlvL  i),  the  application  is,  in  the  first  instance,  ex 
parte,  for  an  order  to  show  cause  only  (i  &  2  Vict,  c. 
no,  §  15);  and  so  likewise  upon  an  application  for 
a  garnishee  order  (xlv.  2).  Also,  where  the  motion 
should,  in  the  ordinary  case,  be  upon  notice,  a  motion 
may  be  made  ex  parte,  upon  satisfying  the  court  or 
judge  that  the  delay  which  would  arise  from  giving 
notice  of  motion  would  or  might  entail  irreparable  or 
serious  mischief  (xliii  3).  Also,  a  motion  may  be  ex 
parte  where,  by  the  old  practice,  the  rule  or  order  would 


(0  Smith  V.  CoweU,  6  Q.  R  D.  75  ;  Salt  v.  Cooper,  x6  Ch.  Div.  544. 
(m)  Rt  Phillips  t.  OiU,  L.  R.  I  Q.  K  D.  78 ;  /n  re  Lan<hreSiment 
8Ud  Co.y  10  Ch.  Div.  489. 
(n)  Qraham  v.  CamjMJL,  7  Ch.  D.  47a 
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have  been  ere  parte  absolute  in  the  first  instance  (liiL  3), 
subject,  nevertheless,  to  any  express  provision  in  the 
new  rules  of  procedure  to  the  contrary ;  e,g,f  rule  for 
attachment  for  non-payment  of  costs  on  Master's  allo- 
catur was  formerly  ex  parte  absolute  in  first  instance 
(Chitty's  Practice,  p.  17 17),  but  every  attachment  is 
now  obtainable  on  notice  only  (xliv.  2)  (0). 

§  1 20.  Motions. — Service  of  Notice  of. — ^Excepting  in 
the  cases  specified  in  §  119,  supra,  in  which  motions 
may  be  made  ex  parte,  i.e.,  without  notice,  no  motion  is 
to  be  made  without  previous  notice  thereof  to  the  other 
side  (Uii.  3)  (p).  The  notice  of  motion  is  to  name  the 
day  on  which  (or  so  soon  thereafter  as  possible)  it  is 
intended  to  bring  on  the  motion ;  and  between  the  day 
so  named  and  the  service  of  the  notice  of  motion  two 
clear  days  must  intervene  (liiL  4),  but  the  court  may 
give  special  leave  to  serve  the  notice  of  motion  for  an 
earlier  day  (liiL  4),  in  which  case  the  notice  of  motion 
is  to  mention  that  such  special  leave  has  been  given. 
Where  a  defendant  has  been  duly  served  with  the 
writ  of  summons  in  any  action  and  has  appeared,  the 
plaintiff's  two  days'  notice  of  motion  (or,  with  special 
leave,  a  shorter  notice)  may  be  served  as  a  matter  of 
course ;  and  where  such  a  defendant  has  not  appeared, 
and  the  eight  days  for  appearance  have  expired,  the 
plaintiff  may,  without  any  special  leave,  serve  the 
two  days'  notice  of  motion  (or,  with  special  leave,  a 
shorter  notice)  upon  such  defendant  (liii.  7),  and  that 
either  by  merely  filing  same  (xix.  6)  or  by  personally 
serving  same  (j).  And  by  special  leave  (to  be  obtainwl 
ex  parte)  the  plaintiff  may  serve  any  notice  of  motion 
(either  the  two  days'  notice  or  any  shorter  notice)  along 
with  the  writ  of  summons,  or  at  any  time  after  service 


(o)  JuppY.  Cooper,  5  C.  P.  Div.  26. 

(p)  Ddmar  v,  PreemanUej  3  Ezch.  Div.  237. 

(9)  Whitaker  r.  Thurtton,  W.  N.  1876,  p.  232. 
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thereot  and  before  the  time  limited  for  the  appearance 
of  such  defendant  (liii.  8). 

§  1 2 1.  Motions. — Searing  of,  and  Evidence  upon. — 
The  court  may  direct  notice  of  the  motion  to  be  served 
upon  some  person  or  persons  not  already  served  there- 
with, and  may  for  that  purpose  adjourn  the  hearing  of 
the  motion  (liii.  5) ;  or  the  court  may  (but  rarely  will) 
dismiss  the  motion  summarily  (liii  5);  and  successive 
adjournments  of  the  hearing  may  be  (and,  on  various 
accounts,  usually  are)  made  (liii.  6). 

The  evidence  on  motion  is  taken  by  affidavit ;  and 
one  of  the  commonest  occasions  for  the  adjournment 
of  a  motion  is  the  desire  of  some  or  one  of  the  parties 
to  consider  whether  he  may  not  be  able  to  produce 
affidavits  in  answer  to  those  upon  which  the  motion 
professes  to  be  made.  The  necessity  (which  occasion- 
ally arises)  of  cross-examination  on  the  affidavits  may 
also  cause  an  adjournment  of  the  hearing  of  the  motion, 
it  not  being,  in  general,  convenient  to  have  such  cross- 
examination  taken  in  court. 

§  1 2  2.  Motions. — For  Rvh  or  Order  to  Show  Cause. — 
No  rule  or  order  to  show  cause  in  an  action  is  to  be 
granted  except  in  cases  in  which  that  mode  of  pro- 
cedure is  erpresdy  authorised  by  the  rules  (Judicature 
Acts,  1873-75,  liii.  2).  Consequently,  a  rule  to  show 
cause,  upon  a  motion  ex  parte  without  notice,  can  be 
granted  in  the  following  cases  only ;  that  is  to  say : — 

(l.)  Upon  an  application  for  a  new  trial  (xxxix. 
l»)>  ty  motion  to  the  Court  of  Appeal,  where  the 
trial  has  been  by  a  judge  without  a  jury  (xxxix.  i, 
Dec.  1876) ;  or  by  motion  to  a  divisional  court,  where 
the  trial  has  been  by  a  judge  with  a  jury  (xxxix. 
I,  Dec.  1876),  and  that  even  in  the  case  of  a  non- 
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suit  (r),  and  even  in  the  case  of  an  action  sent  out  of 
Chancery  for  trial  by  jury  («),  and  an  application  to 
the  wrong  court  will  be  dismissed  (t),  but  it  is  neces- 
sary to  distinguish  between  an  action  sent  for  trial, 
and  an  issue  or  issues  only  sent  for  trial  (u).  The 
various  grounds  for  a  new  trial  are — e.g.,  that  the 
verdict  is  against  the  weight  of  the  evidence  {v),  or 
that  the  damages  are  excessive  or  are  illusory  {w). 
Where  the  motion  for  a  new  trial  is  made  to  a 
divisional  court  (ie.,  in  respect  of  a  trial  had  before 
a  judge  and  a  jury),  upon  the  ground  that  the  judge 
has  not  submitted  or  left  the  issues  to  the  jury,  and 
directed  the  jury  as  to  the  law  and  evidence  applicable 
to  th6  case  (Act  1875,  §  22),  the  motion  is  made  upon 
an  exception  {i,e,,  objection)  taken  at  the  trial  and 
entered  upon  or  annexed  to  the  record  (if  any),  and 
where  there  is  no  record,  then  the  ground  of  motion 
must  be  simply  brought  to  the  notice  of  the  court 
(Iviii.  1 3),  by  counsel  upon  the  motion  (with  or  with- 
out an  affidavit  of  the  objection  or  exception  having 
been  taken,  or  other  means  of  showing  same).  And 
in  either  case,  the  motion  being  (in  the  first  instance) 
ex  parte,  an  order  nisi  can  be  made,  to  which  after- 
wards, upon  showing  cause  against  a  new  trial,  the 
other  side  can  object  in  the  usual  way.  See  also  § 
83,  Judgment. — On  Motion  for  New  Trial. 

(2.)  Upon  an  application  in  any  proceeding  "  other 
than  an  action  "  (i.  3),  if  a  motion  for  such  a  rule  or 
order  would  have  been  the  correct  course  previously 
to  the  Judicature  Acts,  e.g,^  in  the  matter  of  an  arbi- 
tration {x)\  also,  e.g.,  for  transferring  an  action  into 


(r)  Etty  ▼.  WiU(m,  3  Exch.  Div.  359. 

(f)  Hunt  V.  City  of  London  Ileal  Property  Co,,  3  Q.  B.  D.  19. 
(0  Teti$  ▼.  Foiter,  3  C.  P.  Div.  437  ;  Daviea  v.  Fdix,  4  Kxch.  Div.  32. 
(tt)  Jonei  V.  Baxter,  5  £xcb.  Div.  275 ;  Jenkint  v.  Morrit,  14  Ch. 
Div.  674. 
(v)  Sohmim  v.  Bitton,  8  Q.  6.  D.  176. 
(w)  PkUlipt  V.  X.  <fc  S,  W.  RaUway  Co.,  5  Q.  B.  D.  78. 
(x)  JUPhiUipt  and  GUI,  L.  R.  i  4  B.  D.  78. 
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Chancery  after  a  winding-up  order  has  been  made  (y) ; 
and  so  also  in  the  matter  of  solicitors  to  show  cause 
why  they  should  not  be  struck  off  the  rolL 

(3.)  Upon  an  application  for  a  charging  order  on 
stock  and  shares  (xlvi.  i)  belonging  beneficially  to  any 
judgment  debtor  (i  &  2  Vict.,  c.  1 10,  §  15);  and, 

(4.)  Upon  an  application  for  a  garnishee  order 
(xlv.  2). 

§  1 2  3.  Motions, — For  particular  Inkrhmtory  Orders. 
— An  injunction  (either  mandatory  or  preventive)  may 
be  granted  (or  a  receiver  appointed),  wherever  just  and 
convenient  {z)^  by  order  at  any  stage  in  the  action 
(Act  1873,  §  25,  sub-sect  8),  but  it  is  not  the 
practice  of  the  court  to  grant  a  mandatory  injunc- 
tion before  the  trial ;  and  a  preventive  injunction  may 
be  granted  either  before  or  at  or  after  the  hearing, 
wherever  it  is  fit  to  grant  same  (a) ;  and  in  such  a 
case  the  fact  of  possession,  or  of  claim  of  right,  or 
any  other  (technical  or  substantial)  ground  of  objec* 
tion  to  the  injunction  cairies  no  weight ;  but  injunc- 
tions are,  in  these  last-mentioned  cases,  invariably  on 
terms  (6),  and  are  also  usually  until  such  and  such  a 
day  or  until  further  order  (c) ;  and  in  other  cases  in- 
junctions may  be  granted  either  with  or  without  terms 
(Act  1 873,  §  28,  sub-sect.  8).  An  order  for  committal 
for  contempt  is  also  to  be  obtained  on  motion  {d).  The 
following  particular  interlocutory  orders  in  the  nature 
of  injunctions  (either  mandatory  or  preventive),  may 
also  be  made : — 

(y)  In  Re  Landore  Siemem  Steel  Co.,  10  Cb.  Div.  489  ;  £veringham*9 
Cote,  W.  N.  1880,  p.  gg;  Inre  Madras  Co.,  x6  Ch.  Div.  702. 

(e)  Beddoes  ▼.  Beddoet,  9  Ch.  Dir.  89 ;  Day  t.  Brovmrigg,  10  Ch. 
Div.  294. 

(a)  Noakei  v.  Noakes,  4  P.  Div.  60. 

(6)  Shaw  ▼.  SaH  of  Jersey,  4  C.  P.  Div.  359. 

(c)  Bolton  T.  London  School  Board,  7  Cb.  Div.  766 ;  In  re  ffoU,  16 
Ch.  Div.  1x5. 

(d)  Plating  Co,r,  Farquharson,  17  Ch.  Div.  49. 
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(l.)  An  order  for  the  preservation  or  interim  custody 
of  the  subject-matter  of  Ktigation,  when  ^primdfacM 
case  of  liability  upon  a  defendant  is  made  out,  but  such 
defendant  claims  to  be  relieved  from  the  liability  either 
wholly  or  partially  (lii.  i). 

(2.)  An  order  for  the  sale  of  goods,  wares,  or  mer- 
chandise,— as  being  either, 

(a.)  Of  a  perishable  nature ;  or 

(6.)  Likely  to  injure  from  keeping ;  or 

(c.)  Desirable  for  other  reasons  to  be  sold  (lii.  2)  («). 

(3.)  An  order  for  the  preservation  of  property  the 
subject-matter  of  the  litigation  generally  (lii.  3)  (/) ; 
(4.)  An  order  for  the  detention  of  such  property 

(lii.  3); 

(5.)  An  order  for  the  inspection  of  such  property 

(lii.  3) ;  and, 

(6.)  An  order  for  the  restitution  of  property  (other 
than  land)  to  the  applicant,  when  the  applicant's  title 
to  the  property  is  not  disputed,  but  the  person  in 
possession  of  it  claims  a  right  of  retention  on  the 
ground  of  lien  or  otherwise  (lii  6), 

[KB. — In  this  sixth  case,  money  must  be  paid  into 
court  to  answer  the  lien  or  other  claim,  before  the 
order  is  made  (lii  6).] 

The  plaintifif  may  apply  for  the  first  of  these  parti- 
cular interlocutory  orders  at  any  time  after  his  right 
to  such  order  appears  on  the  pleadings  (if  any) ;  and 
(if  none)  after  his  right  to  the  order  appears  on  any 
affidavits  or  otherwise  (lii,  5). 

As  regards  all  other  interlocutory  orders,  whether  by 
way  of  injunction  or  otherwise,  any  party  may  apply 

(e)  Anglo-Italian  Bank  ▼.  Daviet,  9  Cb.  Div.  275. 
(/)  Ca^  V.  Parker,  la  Ch.  Div.  293. 
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for  the  order ;  but  if  a  defendant,  he  must  first  have 
appeared  to  the  writ  (lii.  4) ;  and  unless  he  is  a  plain- 
tiff, he  can  only  apply  on  notice,  and  the  plaintiff  him- 
self should  also  (excepting  in  cases  of  emergency)  apply 
on  notice  and  not  ex  parte  (lii.  4). 

A  person  who  is  not  a  party  to  the  action  cannot 
move  for  an  injunction  {g).  The  injunction  now  oper- 
ates as  an  order  simply,  and  no  writ  of  injunction 
need  be  issued  (lii  8,  April  1880). 

§  124.  Motions. — Stay  of  Proceedings  in  lieu  of 
Injunction. — In  lieu  of  obtaining  an  injunction  from 
the  Chancery  Division  to  stay  an  action  in  a  Common 
Law  Division,  the  latter  division  will  itself,  in  a  proper 
case  (A),  direct  a  stay  of  proceedings  in  the  action, 
upon  the  motion  of  any  person  (who  would  have  had 
a  right  to  the  injunction),  whether  such  person  is  or 
is  not  a  party  to  the  action  in  the  Common  Law  Divi- 
sion (Act  1873,  §  24,  sub-sect.  5).* 

§  125.  Motions. — To  Dismiss  Action  for  Want  of 
Prosecution. — An  order  (subject,  always,  to  the  discre- 
tion of  the  court)  may  be  made  to  dismiss  a  plaintiif  s 
action  (summarily  before  trial)  in  the  following  cases 
and  upon  the  following  grounds : — 

(i.)  For  default  (by  plaintiff)  in  delivering  a  state- 
ment of  claim,  being  bound  to  deliver  one  (xxix.  i)  (2). 

(2.)  For  non-compliance  by  plaintiff  with  an  order 
to  answer  interrogatories  or  to  grant  discovery  or  in- 
spection of  documents  (xxxi.  20). 

(3.)  For  default   (by  plaintiff)  for  six  weeks  (or 


{g)  SrodHebank  ▼.  £.  L.  XaUway  Co.,  12.  Ch.  Div.  839. 

(h)  OrowU  T.  Russdl,  4  C.  P.  Div.  186. 

*  The  Court  of  Bankruptcy  may  still  iBSue  an  iDJunction  itaying 
proceedings  in  any  other  court ;  and  the  Chancery  Division  may,  in 
matters  of  winding  up,  do  the  like  {In  rt  ArUttic  Colour  Co.,  14  Ch« 
Div.  502).  (»)  Whistkr  v.  Hancock,  3  Q.  B.  D.  83. 
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extended  time,  if  any)  after  the  close  of  the  pleadings 
in  giving  notice  of  trial  (xxzvL  4a) ;  and, 

(4.)  For  defeult  (by  plaintiff)  to  give  security  for 
costs  when  ordered  to  do  so  (J). 

§  126.  Summonses. — The  Various  Occasions  for,  in 
an  Action. — All  proceediDgs  in  an  action,  when  the 
same  are  taken  in  Chambers  or  in  the  District  Begistry, 
are  to  be  taken  by  summons  (liv.  i ;  xzxv.  5). 

The  acts  and  rules  in  general  leave  it  optional  (in 
terms,  at  least)  to  take  all  proceedings  of  a  summary 
kind  incidental  to  the  action  in  either  of  two  ways, 
that  is  to  say,  either  by  motion  or  upon  summons, — 
the  phrase  **  by  the  court  or  a  judge,"  which  occurs  in 
the  acts  and  in  the  rules  passim,  expressing  that  option. 
Nevertheless, — and  in  a  Chancery  action,  at  all  events, 
— all  such  summcuy  incidental  proceedings,  regarding 
which  the  procedure  by  motion  or  by  summons  is 
optional  as  aforesaid,  should  be  taken  upon  summons 
and  not  by  motion  (A;),  in  the  first  instance,  at  least,  see- 
ing that  in  the  Chancery  Division  it  is  the  judge  him- 
self (either  personally  or  by  his  agent,  the  Chief  Clerk) 
that  attends  in  Chambers,  and  a  judge  sitting  in 
Chambers  has  all  the  authority  of  a  judge  sitting  in 
court  But  the  parties  must  really  exercise  their  own 
discretion  in  the  matter, — e,g.^  an  order  to  make  an 
affidavit  of  documents  would  never  be  applied  for  on 
TnotioUy  but  only  on  summons ;  and,  on  the  other  hand, 
there  are  many  matters  incidental  to  an  action  in  which 
not  only  is  it  more  speedy,  but  it  is  simply  proper  and 
desirable  to  apply  by  motion,  and  it  may  even  (from 
the  gravity  or  intricacy  of  the  matter)  be  occasion- 
ally necessary  to  apply  by  petition  (2  Dan.  Ch.  Prac. 
5th  ed.  p.  1434).     SenMe,  a  compromise  arrived  at  in 


(i)  La  Orange  ▼.  M* Andrew,  4  Q.  B.  D.  21a 
{k)  Evilyn  ▼.  Evdyn^  13  Ch.  Div.  138. 
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a  pending  action  may  be  enforced  therein  by  motion 
(Z),  but  it  is  sometimes  necessary  to  bring  an  inde- 
pendent action  for  the  purpose  (m). 

It  is  somewhat  dlGferent,  of  course^  in  the  Common 
Law  divisions,  where  the  Master  and  the  Judge  are 
not  (in  substance)  identical,  and  certain  things  are  to 
be  done  by  the  Master,  and  certain  others  not  (liv.  2 
and  2a). 

And  as  regards  even  Chancery  actions,  when  these 
proceed  in  the  District  Eegistry,  it  is  quite  true  that 
the  District  Begistrar  is  like  a  Common  Law  Master 
much  more  than  like  a  Chief  Clerk ;  and  it  is  even  ex- 
pressly provided  that  the  District  Eegistrar  (although 
otherwise  able  to  do  whatever  a  Judge  at  Chambers 
can  do)  shall  not  exercise  any  authority  or  jurisdic- 
tion which  a  Common  Law  Master  is  precluded  from 
exercising  (xxxv.  4,  and  liv,  2  and  2a). 

In  two  instances,  the  Acts  or  rules  give  no  option 
between  summons  and  motion,  but  prescribe  a  summons, 
viz.: — (i.)  Applications  for  interlocutory  order  for  an 
ordinary  account  where  (under  iii.  8)  the  writ  is  ex- 
pressly indorsed  with  a  claim  for  such  account  (xv.  2) ; 
and  (2)  Applications  for  final  judgment  where  (under 
iii.  6)  writ  is  specially  indorsed  in  the  case  of  a  claim 
of  debt  or  liquidated  demand  (xiv.  1,2).  Also,  a  compro- 
mise arrived  at  in  an  action  may  be  enforced  on  summons 
(n),  but  apparently  might  also  be  enforced  on  motion. 

So  also  a  defendant,  after  appearing  to  the  writ  of 
summons,  if  he  is  in  a  position  to  avail  himself  of  in- 
terpleader, should  take  out  a  summons  (before  deliver- 
ing any  statement  of  defence)  to  compel  the  plaintiff 


(0  ScuUy  ▼.  Lord  MacdcnM,  8  Ob.  Dtr.  658 ;  Davis  r.  Davh,  zt 
Ch.  Div.  861. 
(m)  CHlbert  ▼.  Endean,  9  Ch.  Dir.  259. 
(»)  £den  v.  Naitk,  7  Cb.  Dir.  781. 
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and  some  third  person  to  settle  their  respective  claims 
between  them,  the  defendant  himself  having  no  interest 
in  the  subject-matter  of  the  litigation  (L  2).  In  this 
case,  a  motion  to  obtain  an  interpleader  order  would 
be  a  wholly  mistaken  course,  unless,  perhaps,  on  very 
exceptional  grounds. 

On  the  other  hand,  in  a  great  many  instances,  the 
Acts  or  rules  give  no  option  between  summons  and 
motion  but  prescribe  a  motion,  and,  of  course,  in  these 
cases  [as  to  which  see  §§  1 18-125,  Motions],  there  is 
no  power  of  proceeding  by  summons.  Neither  can  a 
foreclosure  decree  be  made  on  summons  (0). 

•  Besides  the  matters  regarding  which  the  Acts  or  the- 
rules  permit  or  prescribe  a  summons,  there  are  many 
other  matters  (of  a  summary  kind  incidental  to  an 
action)  that  may  be  taken  by  summons,  being  in  fact 
the  proceedings  which  may  be  taken  at  Chambers  (in- 
dependently of  the  Acts  and  rules)  as  specified  in  § 
112,  Chambers — Proceedings  in. 


Sections  127-129. 

costs.— provisions  regardin0,  gjsnebal  and 
particular, 

§  127.  Costs. — General  Provisions  regarding, — In 
general  the  costs  as  between  party  and  party  follow 
the  event  of  every  action  in  the  court,  subject  to  a 
general  discretion  in  the  court  (Iv.),  which  will  only 
be  exercised,  on  suflBcient  grounds  (2?),  and  subject 
also  to  the  special  provisions  of  the  Judicature  Acts, 
or  to  the  agreement  of  the  parties  (j)  regarding  costs. 

(0)  LUyyd  v.  David  Lloyd  &  Co.,  26  W.  R.  572. 

(p)  Harris  t.  PetJutrkk,  4  Q.  R  D.  6ix  ;  CoUim  ▼.  WWcA,  5  C.  P. 
Div.  27 ;  Harr^t  v.  VUe,  5  Exch.  Div.  307  ;  Dickt  r.  YaUs,  18  Ch. 
DiT.  76  ;  WillmottY.  Barber,  17  Ch.  Div.  772. 

(2)  QollaUi  V.  Wahfidd,  4  fixch.  Div.  249. 
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And  this  rule  holds  good  even  where  there  has  been 
an  order  for  a  new  trial,  and  on  the  new  trial  the 
judgment  is  the  reverse  of  the  former  judgment  (r) ; 
also,  where  the  plaintiff  recovers  the  most  trivial  sum, 
as  the  balance  after  deducting  defendant's  counter- 
claim (s).  The  rule  extends  to  all  the  costs  "  of  and 
incident  to"  the  action  C^);  but  does  not  include  the 
costs  of  issues  upon  which  the  plaintiflf  is  non-suited 
or  unsuccessful  (u) ;  also,  the  costs  of  the  action  do 
not  necessarily  include  the  costs  of  the  reference  or 
inquiry  as  to  damages  (v),  A  divisional  court  has 
original  jurisdiction  to  deprive  (for  proper  cause)  a 
successful  plaintiff  of  his  costs  of  the  action,  where  no 
order  regarding  such  costs  is  made  at  the  trial  (w). 

Where  costs  are  payable  out  of  a  particular  estate  or 
fund,  or  rateably  out  of  real  and  personal  estate  (x),  the 
same  may  (according  to  circumstances)  be  (and  that 
either  of  right  or  by  special  order)  payable  either  as 
between  solicitor  and  client  or  as  between  party  and 
party,  but  in  representative  cases  the  costs  are  only 
between  party  and  party  (y) ;  and  as  regards  costs  so 
payable,  the  right  (where  it  exists)  of  any  trustee, 
mortgagee,  or  other  person  to  his  costs  is  not  affected 
by  the  Judicature  Acts  (Iv.)  («). 

A  successful  appellant  is  entitled,  in  general,  to  the 


(r)  Fidd  v.  (?.  N.  JtaUway  Co.,  3  Exch.  Div.  261. 

(»)  PoUcr  ▼.  Chambers,  4  C.  P.  Div.  69  and  457  ;  Chatfidd  ▼.  Sedge- 
wick,  4  C.  P.  Div.  383 ;  Neale  ▼.  Clarke,  4  Exch.  Div.  286  ;  Turner  v. 
Boyland,  4  C.  P.  Div.  432  ;  Myers  v.  Defries,  5  Exch.  Div.  15,  180 ; 
Stooke  V.  Taylor,  5  Q.  B.  D.  569  ;  Baines  v.  Bromley,  6  Q.  B.  D.  691. 

(0  In  re  BrandrtUi's  Trade  Mark,  9  Ch.  Div.  61& 

(tt)  Abbott  V.  Andrew,  8  Q.  B.  D.  648  ;  Sparrow  y.  HiU,  7  Q.  B.  D. 
362 ;  8  Q.  B.  D.  479. 

(r)  The  UoiueU,  $  P.  Div.  77  ;  Slack  v.  Midland  Railway  Co,,  x6  Ch. 
Div.  81. 

{w)  Myers  v.  Defries,  4  Exch.  Div.  1 76 ;  Siddons  v.  Latorence,  4  Q. 
B.  D.  459. 

{x)  In  re  MiddUtan,  Thompson  v.  Harris,  19  Ch.  Div.  552. 

\y)  Orimwade  v.  Mutual  Society,  18  Ch.  Div.  530. 

(a)  Smith  v.  Dale,  18  Ch.  Div.  516 ;  Ex  parte  EusseU,  in  re  Butter* 
worth,  19  Ch.  Div.  588. 

3A 
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costs  of  the  appeal,  and  also  to  the  costs  in  the  court 
below, — as  well  his  own  costs  there  as  also  the  costs 
which  he  may  have  paid  to  the  other  side  under  the 
adverse  judgment.  But  where  the  court  is  divided 
in  opinion,  each  party  may  be  left  to  bear  his  own 
costs  (a). 

§  127a.  Costs. — Miscellaneous  Promsions  regarding. 
— When  a  client  employs  an  uncertificated  solicitor, 
neither  the  solicitor  nor  the  client  can  recover  his  costs, 
even  when  successful  (b).  The  costs  of  three  counsel 
may  or  may  not  be  allowed  (c) ;  likewise  the  costs  of 
shorthand  writers'  notes  of  evidence  (d) ;  and  appar- 
ently a  special  direction  of  the  court  is  required  for 
their  allowance  (c)  ;  such  direction  to  be  obtained  on 
delivery  of  judgment,  and  not  afterwards  (/) ;  and 
similarly  on  a  reference  (g).  The  costs  of  an  aban- 
doned motion  must  be  paid  in  full  (A),  including  the 
costs  of  copies  where  necessary  (i),  unless  under  ex- 
ceptional circumstances  (/);  but  the  costs  of  an 
application  to  the  court  for  these  costs  will  not  be 
allowed  in  general,  unless  payment  has  been  demanded 
and  refused  (k) ;  so  likewise  the  costs  on  a  motion  to 
commit  for  contempt  (I).     Refreshers  to  counsel  (m), 

(a)  Andertan  r.  Moriee,  I  App.  Ga.  713 ;  Pryce  ▼.  Monmouth,  dfC, 
Co.,  4  App.  Ca.  197  ;  Aitdumm  v.  Lohre,  4  App.  Oa.  755. 

(6)  Be  Fowler  v.  Monmouth,  Ac,  Cb.,  4  Q.  B.  D.  334. 

(c)  Kirkwood  v.  Weba'er,  9  Ch.  Div.  239. 

{d)  Bigtby  v.  Dtdbtiwon,  4  Ch.  Div.  24  ;  Kirkwood  ▼.  WebiUTy  9  Ch. 
Div.  239  ;  Lu  Contervancy  Board  ▼.  Button^  12  Ch.  Div.  383  ;  Betel fy 
V.  AtkiUon,  13  Ch.  Div.  283 ;  WaUon  ▼.  0.  W.  Railway  Co.,  6  Q.  B. 
DW.  163. 

{t)  Athtporth  V.  (hOram,  9  Ch.  Div.  483 ;  In  re  Duchem  of  f^et^ 
mintter  Silver  Lead  Ore  Co.,  10  Ch.  Div.  307. 

(/)  ffill  V.  MetropaUan  Asylum,  W.  K.  1880,  p.  98;  EaH  De  la 
Warr  v.  Milee,  19  Ch.  Div.  80. 

(g)  WdU  V.  Mttefiam  OasUght  Co.,  4  Exch.  Div.  I. 

{k)  Waddell  v.  Blockey,  10  Ch.  Div.  416. 

(t)  Warner  v.  Moues,  19  Ch.  Div.  72. 

ij)  Norton  v.  L.  &  N.  W.  By.  Co.,  11  Ch.  Div.  118 ;  ffarrieon  r. 
LeiUner,  16  Ch.  Div.  559.  {k)  Oriffin  v.  Alien,  10  Ch.  Div.  913. 

d)  Stede  v.  Hutchingt,  W.  N.  1879,  p.  18. 

(m)  Harrison  v.  Wearing,  1 1  Ch.  Div.  206 ;  The  Niera,  5  P.  Div.  1 18 ; 
Brown  v.  SeweU,  16  Ch.  Div.  5x7, 
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and  costs  of  experts  (the  experts  not  exceeding  three), 
may  be  allowed  (n).  An  action  may  be  brought  to 
trial  for  the  sake  of  costs  only  (o)  ;  and  upon  a  change 
of  solicitors,  no  provision  is  made  by  the  order  as  to 
costs  (p).  The  payment  of  costs  may  be  stayed  pend- 
ing appeal  (q),  but  usually  is  not  (r) ;  also,  the  non- 
payment of  costs  ordered  to  be  paid  is  not  in  general 
any  ground  for  staying  the  action  (s).  Begarding  costs 
when  plaintiff  succeeds  in  his  action  and  defendant  on 
his  counter-claim,  the  rule  is  that  the  plaintifiT  gets  the 
general  costs  of  the  action,  and  the  defendant  only  the 
extra  costs  of  the  counter-claim,  and  vice  versd  (t); 
solicitor's  retainer  is  joint  and  several  (u) ;  but  where 
the  plaintiff  never  authorised  the  solicitor  to  bring  the 
action  at  all,  he  is  liable  to  pay  to  the  plaintiff  all  his 
costs  as  between  solicitor  and  client,  and  also  to  pay  to 
the  defendant  all  his  costs  of  the  action  (v),  A  plaintiff 
accepting  money  paid  into  court  in  discharge  of  his 
action,  may  sign  judgment  for  his  costs  (w) ;  contribu- 
tion towards  costs  may  be  ordered  between  co-defen- 
dants {x),  and  one  defendant  may  be  ordered  to  pay  costs 
to  a  co-defendant  (y),  and  a  third  party  may  be  ordered 
to  pay  costs  to  defendant  {z). 

Security  for  costs  (either  in  an  action  or  on  an 


(n)  Stanger-Leathes  ▼.  Stanger-LeatheSf  W.  N.  1879,  p.  86. 

(0)  Starr  t.  Corporation  of  MaAdstone,  W.  N.  1 878,  p.  219. 

(|))  QraiU  V.  BoUand,  3  C.  P.  Div.  180. 

iq)  Grant  ▼.  Banquet  dfcc.,  3  C.  P.  Div.  202  ;  Adair  v.  Young,  11  Ch. 
Div.  136. 

(r)  Merry  v.  NickaUs,  L.  R,  8  Ch.  A  pp.  205. 

(s)  Morton  v.  Palmer,  9  Q.  B.  D.  89. 

«)  Staplet  V.  Young,  2  Exch.  Div.  325  ;  Blake  v.  Appleyard,  3  Exch. 
Div.  195  ;  Potter  v.  Chamben,  4  Exch.  Div.  69  ;  Saner  v.  Bilton,  ii 
Ch.  Div.  416;  Mmon  v.  Breniini,  15  Ch.  Div.  287;  and  distlDguiah 
Bainet  v.  Bromley,  6  Q.  B.  D.  197. 

(u)  In  re  Allen,  Daviea  v.  Ohaticood,  1 1  Ch.  Div.  244. 

(r)  Neiobiggin  v.  Arrntircng,  13  Ch.  Div.  3 10 ;  Nune  v.  Dumford,  13 
Ch.  Div.  764;  In  re  Savage,  15  Ch.  Div.  557. 

(w)  Oreaves  v.  Fleming,  4  Q.  B.  D.  226. 

(x)  Bearsley  v.  Middleweek,  18  Ch.  Div.  236. 

(y)  Rudcw  V.  Great  Britain  Society,  17  Ch.  Div.  600. 

(«)  Hornby  v.  CardwtU,  8  Q.  B.  D.  329 ;  and  distiuguiah  YorktJtire 
Wagon  Co.  v.  Newport  Coal  Co,,  5  Q.  B.  Div.  268. 
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appeal)  is  in  the  discretion  of  the  court,  as  to  amount, 
as  to  time  of  giving,  and  in  all  other  respects  (Bule  7, 
Feb.  1876;  Iviii.  15);  and  this  security  may  extend 
to  past  as  well  as  to  future  costs  (a).  The  application 
for  security  should  first  be  made  to  the  party  out  of 
court  (J).  Appeals  for  costs  alone  do  not  lie  (Act 
1873,  §  49),  unless  upon  some  question  of  principle 
or  absolute  right  in  the  party  (c) ;  but  appeals  in  re- 
spect of  costs,  charges,  and  expenses  do  lie  (d) ;  also, 
an  appeal  lies  regarding  any  order  of  the  court  requiring 
or  not  requiring  security  for  costs  (e). 

The  usual  grounds  upon  which  security  for  costs 
has  been  ordered  are  that  the  plaintifiTs  appeal  is 
vexatious  or  such  like  (/),  or  that  his  poverty  is 
extreme  (g),  or  that  he  is  a  liquidating  debtor  (h),  or 
that  he  is  insolvent  (i),  or  that  he  has  not  paid  the 
costs  in  the  court  below  {j),  or  that  the  plaintiff  is 
merely  formal  (k),  or  is  out  of  the  jurisdiction  (General 
Procedure)  (Z). 

Security  for  costs,  if  desired,  must  be  applied  for 
without  delay  (m),  but  may  be  applied  for  at  any 
time  (n),  and  must  be  given  within  a  reasonable 
time  (o). 


(a)  Money  ▼.  Alien,  12  Ch.  Div.  807  ;  Chaifidd  v.  Sedgewick,  4  C.  P. 
Div.  459. 

(b)  Ship  "  Conttantia;*  W.  N.  1879,  p.  124. 

(c)  Johntton  v.  Cox,  19  Ch.  Div.  17  ;  IHckty,  Yates,  18  Ch.  Div.  76. 
{d)  In  ra  Chenndl^  Jones  v.  ChenntU,  8  Ch.  Div.  492  ;  Farrow  v. 

Austin,  18  Ch.  Div.  58  ;  Turner  v.  Hancock,  20  Ch.  Div.  303. 

(e)  Northampton,  tSec,  Co,  v.  Midland  Wagon  Co.,  26  W.  li.  485. 

(/)  Ex  parte  Ward,  in  re  Ward,  20  Ch.  Div.  356. 

Q)  Harlock  v.  Ashberry,  19  Ch.  I)iv.  94. 

(A)  In  re  Carta  Para  Mining  Co.,  19  Ch.  Div.  457. 

(t)  In  re  Ivory,  10  Ch.  Div.  372. 

0)  UsU  V.  BreaHey,  3  C.  P.  Div.  206  ;  Winterjield  v.  Bradnum,  3  Q. 
B.  D.  324 ;  ffankin  v.  Turner,  10  Ch.  Div.  372  ;  Clarke  v.  Boche,  25 
W.  R.  309. 

(k)  Belmont  v.  Aylward,  4  C.  P.  Div.  352. 

(Q  Mapleson  v.  Masini,  5  Q.  B.  D.  144. 

(m)  In  re  Musical  Compositions,  tkc.,  ex  parte  ffutchins  v.  Bonur, 
W.  N.  1879,  p.  99.  (n)  Martano  v.  Mann,  14  Ch.  Div.  419. 

(0)  Polini  V.  Cfray,  1 1  Ch.  Div.  741. 


COSTS PKOVISIONS  KEGARDING.  74 1 

§  128.  C(Ms, — Partictdar  Provisions  regarding. — 
There  are  various  grounds  for  making  a  special  order 
as  to  costs,  and  such  grounds  may  be  convenientlj 
classified  as  under : — 

I.  Independently  of  the  Judicature  Acts  and  rules, 
i,e,,  by  certain  rules  of  equity  (and  of  law)  not  de- 
pending on  statute,  and  not  affected  by  any  particular 
statute  or  by  the  Judicature  Acts, — 

When  a  party  succeeds  at  the  trial  or  hearing  (or 
upon  motion  for  judgment),  but  upon  evidence  which 
is  not  strictly  consistent  with  his  pleadings  (p),  so 
that  these  want  amendment  at  the  trial,  the  court 
gives  him  no  costs,  and  sometimes  even  requires  him 
to  pay  the  extra  costs  attributable  to  his  faulty 
pleadings  or  general  faulty  conduct  of  the  case  (q) ; 
also,  costs  manifestly  thrown  away  will  not  be 
allowed  (r). 

Also,  in  certain  cases,  e.g.,  actions  for  foreclosure  or 
redemption,  the  costs  of  the  action  are  added  to  the 
principal  sum  due  on  the  security,  as  a  matter  of 
course,  whether  the  mortgagee  is  plaintiff  or  is  de- 
fendant. 

Also,  in  administration  actions,  and  in  actions  for 
the  execution  of  the  trusts  of  a  deed,  a  trustee  or  exe- 
cutor's costs  are  paid  as  between  solicitor  and  client, 
and  out  of  the  estate  (5),  and  in  preference  (usually)  to 
any  other  costs  coming  thereout ;  yet  he  may  be  de- 
prived of  his  costs,  and  even  ordered  to  pay  costs  (t), 

(p)  Ex  parte  Cooper,  In  re  Baum,  10  Cb.  Div.  313. 

Iq)  Evans  v.  Davis^  10  Gh.  Div.  747 ;  Ckild  v.  Stenmng,  1 1  Ch.  Div. 
82. 

(r)  In  re  Jones,  14  Ch.  Div.  285  ;  In  re  General  Financial  Bank,  20 
Cli.  Div.  276. 

(«)  Moore  v.  Dixon,  15  Ch.  Div.  566  ;  Farrow  v.  Austin,  18  Ch.  Div. 

(0  ffamer  v.  OiUi,  il  Ch.  Div.  942  ;  Fane  v.  Fane,  13  Ch.  Div.  228  ; 
Potttr  V.  Jackson,  13  Ch.  Div.  845  ;  WHliamsan  v.  Corfidd,  6  P.  Div.  27. 
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II.  Under  the  provisions  of  particular  statutes  not 
afifected  (or  else  afifirmed)  by  the  Judicature  Act«. — 
Various  special  provisions  regarding  costs  are  contained 
in  particular  statutes,  e.^.,  in  the  County  Courts  Act, 
^8^7  (§§  S»  7>  8,  lo),  and  these  provisions,  semble, 
have  been  affirmed  and  continued  by  the  Judicature 
Acts  (Act  1873,  §  67)  (u).  These  last-mentioned 
provisions  are  briefly  to  the  following  effect : — 

(i.)  As  to  actions  in  the  High  Court,  which  lay  in 
the  County  Court,  no  costs  when  ;^20  or  under  re- 
covered on  contract,  or  ;^io  or  under  recovered  in  tort, 
unless  certificate  for  costs  annexed  to  record,  or  judge 
in  chambers  allows  costs  (§  S). 

(2.)  As  to  actions  removed  from  the  High  Court  into 
the  County  Court,  costs  prior  to  removal  upon  the  High 
Court  scale,  and  subsequent  to  the  removal  upon  the 
County  Court  scale  (§  7), — applicable  to  actions  on  con- 
tract only,  where  amount  claimed  is  or  is  reduced  to  £$0 
or  under ;  but  the  like  taxation  of  costs  where  action 
for  malicious  prosecution,  &c.,  removed  into  the  County 
Court  (§  10). 

Nota  Bene. — Detinue  is  (for  this  purpose)  tort  (v). 

III.  Under  the  express  provisions  of  the  Judicature 
Acts  and  Rules  alone, — 

(i.)  Needless  prolixity  or  divergence  from  the  pre- 
scribed forms  in  writs  of  summons  (ii.  2),  in  plead- 
ings (xix.  2),  is  visited  with  costs. 

(2.)  Mis-joinder  or  non-joinder  of  parties  (xvi  i), 

(t*)  In  re  Copt,  6  Q.  B.  D.  607  ;  Ferguson  v.  Damson,  8  Q.  B.  D. 
470;  and  see  Tenant  v.  EUU,  6  Q.  B.  D.  46  ;  Ex  parte  Hospital  of  SL 
Kathen-ine,  17  Cb.  Diy.  378  ;  HaHmont  t.  Foster,  8Q.  B.  D.  82;  and 
distiDguish  Gamett  v.  Bradley,  3  A  pp.  Ca.  944 ;  Ex  parte  Mercers*  Co^ 
10  Oh.  Diy.  481 ;  and  Parsons  y.  Tinling,  2  C.  P.  Diy.  119. 

(v)  Bryant  y.  Hubert,  3  C.  P.  Diy.  389 ;  and  see  Pontifex  y.  Mid- 
land  Ry,  Co.,  3  Q.  B.  D.  23 ;  Flemivg  y.  M,  S.  ds  L,  By.  Co,,  4  Q.  B. 
Diy.  81. 
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and  improper  joinder  of  actions  (xviL  9),  are  also  visited 
with  costs. 

(3.)  An  unnecessary  statement  of  claim  (xxi.  ic),  or 
a  foolishly  hostile  statement  of  defence  (xxii.  4),  or  a 
frivolous  demurrer  (xxviii  2),  may  be  visited  with  costs. 

(4.)  Amendments  (at  unseasonable  times  or  in  un- 
reasonable and  inconsistent  ways)  are  visited  with 
costs  (xxvii.  4,  6 ;  xxviii.  7)  (w). 

(5.)  Demurrers,  when  overruled,  obliged  the  de- 
murring party  to  pay  costs,  unless  the  court  should 
otherwise  direct  (xxviii.  11);  and  demurrers,  whether 
to  the  whole  or  to  part  of  the  action,  where  they  are 
allowed,  oblige  the  party  whose  pleading  is  demurred 
to,  to  pay  costs,  unless  the  court  should  otherwise 
direct  (xxviii  6,  8,  9). 

(6.)  Want  of  prosecution,  where  action  is  dismissed 
for,  obliges  the  plaintiff  to  pay  costs  (xxix.  i,  2). 

(7.)  Interrogatories  of  an  unreasonable,  vexatious, 
or  unduly  lengthy  character  are  visited  with  costs 
(xxxi  2). 

(8.)  Admissions  of  documents,  unreasonable  refusal  to 
make,  lays  the  party  refusing  open  to  the  probability 
of  having  the  costs  of  the  proofs  thereof  to  pay,  even 
though  he  should  be  successful  (xxxiL  2). 

(9.)  ABidavits  which  unnecessarily  set  forth  matters 
of  hearsay,  or  argumentative  matter,  or  copies  of  or 
extracts  from  documents,  and,  d  fortiori,  scandalous 
matter  (a;),  may  have  to  be  paid  for  by  the  party  filing 
same(xxxvii.  3). 

(10.)  Judgment  of  non-suit  may  (in  a  proper  case) 
be  set  aside,  but  usually  upon  payment  of  costs  (xli.  6). 

(11.)  Execution,  leave  to  issue,  where  such  leave 
necessary,  will  (if  granted)  be  granted  usually  upon 
payment  of  the  costs  (xlii.  19). 

(12.)  Attachment  of  debts,  the  costs  of,  are  entirely 


(to)  Bladmcre  v.  Edwardi,  W.  N.  1879,  p.  175. 
(x)  Oracknall  v.  Jani(m,  il  Ch.  Diy.  i. 
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in  the  discretion  of  the  court  (xlv.  i  o) ;  also  attachment 
of  person,  costs  of  (Iv.  i)  (y). 

(13.)  Appeals,  cross  notice  of,  when  not  given,  is  a 
ground  slightly  influencing  the  court  in  awarding  costs 
of  the  appeal  (Iviii.  6)  (z). 

(14.)  And,  nota  bene,  all  the  particular  statutes 
confining  the  costs  recoverable  in  actions  of  libel  and 
slander  to  the  amount  of  the  damages  recovered  have 
been  repealed  by  the  Judicature  Acts  (a) ;  and  that 
even  in  the  case  of  inferior  courts  (6) ;  but  the  court 
may  at  the  trial,  or  even  subsequently  thereto  (c), 
entertain  an  application  to  deprive  the  plaintiff  of  his 
costs.     And  this  repeal  appears  to  be  general  (d). 

§  129.  Costs, — Taxation  of. — Various  special  rules 
(and  orders)  regarding  taxation  of  costs  have  been 
issued  from  time  to  time  (Ixa.  3,  Dec.  1879)  under 
the  Judicature  Acts,  especially  the  rules  of  August 
187s,  relating  to,  among  other  things,  special  allow- 
ances, e.g.,  regarding  scientific  witnesses  (e),  and  re- 
garding counsel's  fees  for  attending  at  chambers  (/); 
the  order  as  to  court  fees,  October  1875  (^)j  the  order 
as  to  taking  fees  by  stamps,  October  1875  ;  the  order 
as  to  fees  and  percentages,  April  1876;  the  order  as 
to  fees  of  official  referees,  April  1877 ;  and  the  order 
as  to  fees  in  Manchester  and  Liverpool  District  Regis- 
tries, October  1877.  Such  taxation  may  be  on  either 
the  higher  or  the  lower  scale  (A);  and  may  be  even 
after  payment,  but  only  under  special  circumstances  (i). 


(y)  Abud  y.  Riches,  L.  R.  2  Ch.  Diy.  528. 
(«)  Jtalph  V.  Carridc,  1 1  Ch.  Div.  873. 
(a)  OameU  y.  BradUyy  3  App.  Ca.  944. 
(6)  King  v.  Hawkeswortk,  4  Q.  B.  D.  371. 

(c)  Bowey  y.  Bell,  4  Q.  B.  D.  95. 

(d)  Ex  parte  Mercers^  Company ^  10  Ch.  Div.  482. 

(c)  MackUy  y.  ChUlingtDoHli,  L.  R.  2  C.  P.  Div.  273 ;  TurnbuU  v. 
Janson,  3  C.  P.  Div.  264.  (/)  In  re  Chapman,  9  Q.  B.  D.  294. 

ig)  Armitage  v.  Elvoorthy,  13  Ch.  Div.  91. 

(h)  In  re  Sanderson,  7  Ch.  Div.  176 ;  Rogers  v.  Jones,  7  Ch.  Div.  345. 

(t)  In  re  Heritage,  3  Q.  B.  D.  726;  Watson  v.  RodweU,  11  Ch. 
Div.  150. 
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Costs  may  be  set  off  against  costs  {j) ;  and  the  taxing- 
masters  exeicise  a  veTy  laige  discretion  (k). 


Sections  130-135. 

appeals.— the  pegobedinos  upon,  as  well  formal 
as  summary, 

§  130.  Appeals. — Varieties  of. — Every  judgment 
(whether  final  or  interlocutory),  and  also  every  order,  is 
appealable  to  the  Court  of  Appeal  (Act  1873,  §  19), 
unless  where  the  Judicature  Acts  or  any  other  Acts 
exclude  the  right  of  appeal,  or  declare  the  judgment  or 
order  to  be  final  or  without  appeal  (Appellate  Juris- 
diction Act,  1876,8.  20);  and  every  judgment  (whether 
final  or  interlocutory),  and  also  every  order  of  the 
Court  of  Appeal,  is  appealable  to  the  House  of  Lords 
(Appellate  Jurisdiction  Act,  1876,  s.  3),  but  as  regards 
Scotland  and  Ireland,  only  where  error  or  appeal  lay 
before  the  Appellate  Jurisdiction  Act,  1876.  And 
there  are  two  exceptions  to  appealable  judgments  or 
orders,  viz. — (i.)  Orders  made  by  consent,  and  (2.) 
Orders  as  to  costs  merely,  where  the  costs  are  matter 
of  discretion  (Act  1873,  §  49),  and  generally  all 
matters  of  procedure  which  are  discretionary  (/).  These 
two  exceptions  are,  however,  appealable  with  the  leave 
of  the  ordering  judge  (Act  1873,  §  49). — The  judg- 
ment of  a  Divisional  Court  of  the  High  Court,  con- 

{j)  Barker  v.  Hemming,  5  Q.  B.  D.  609  ;  PhUlipa  v.  PhiU%p$,  5  Q. 
R  D.  60. 

(k)  Simmoni  ▼.  Storer,  14  Ch.  Div.  1 54 ;  Ex  parte  Ditton,  in  re  Woods, 
13  Ch.  Div.  318 ;  JSmith  ▼.  Day,  16  Ch.  Diy.  726  ;  and  see  EdUon  Tele- 
pkone  Co.  y.  India  Rubber  Co.,  17  Ch.  Diy.  137  (as  to  costs  in  patent 
cases  where  action  discontinued  after  particulars  of  objection  delivered); 
Robertson  y.  Robertson,  6  P.  D.  119,  and  Smith  v.  SmitK,  7  P.  D.  84  (as 
to  husband's  liability  for  guilty  wife's /iiZJ  costs  of  divorce)  ;  Taylor  y. 
Taylor,  6  P.  D.  29 ;  Metropolitan  District  Railway  y.  Sharpe,  $  App. 
Ca.  425. 

(l)  Ormerod  y.  Todmorden  Mill  Co.,  8  Q.  B.  D.  664  ;  and  see  Jarmain 
v.  Ckatterton,  20  Ch.  Diy.  493,  explaining  (as  to  court's  discretion  in 
committing  for  contempt)  Ashworth  v.  Outram,  5  Ch.  Diy.  943. 
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sisting  of  not  fewer  than  five  judges,  and  acting  as  a 
court  for  Crown  Cases  Eeserved  (i  i  &  12  Vict,  a  78), 
is  not  further  appealable  (Act  1873,  §  47)  (m).  Nor 
is  any  appeal  allowed  in  a  criminal  cause  or  matter 
[not  being  to  the  last-mentioned  Divisional  Court  upon 
a  point  reserved],  excepting  for  some  error  of  law 
apparent  upon  the  record  (Act  1 8  73,  §  47).  Eehear- 
ings  are  abolished  (n). 

Appeals  from  Inferior  Courts  (including  County 
Courts)  are  to  a  Divisional  Court  of  the  High  Court 
(Act  1873,  §  45),  and  not  further  unless  by  leave  of 
the  Appeal  Divisional  Court  (Act  1873,  §  45)  (0). 

Orders  (not  being  discretionary)  made  by  the  Judge 
in  Chambers,  having  been  first  moved  upon  notice,  to 
be  set  aside  or  discharged  by  the  Judge  in  Court  (in 
the  Chancery  Division)  (p),  or  by  a  Divisional  Court  (in 
the  Common  Law  Divisions),  become  thereafter  appeal- 
able to  the  Court  of  Appeal  (Act  1873,  §  50);  and 
such  orders  may,  by  leave  of  the  judge  or  of  the  Court 
of  Appeal,  be  appealed  direct  from  Chambers  to  the 
Court  of  Appeal  (Act  1873,  §  50).  In  such  cases, 
either  the  judge  should  grant  leave,  or  should  certify 
that  he  does  not  want  any  further  argument,  or  the 
Court  of  Appeal  should  be  applied  to  in  order  to 
set  down  the  appeal  without  the  judge's  certificate  (g). 

A  judgment  of  the  Lord  Mayor's  Court  is  not 
appealable  direct  to  the  Court  of  Appeal,  but  is 
appealable  in  the  first  instance  to  the  Divisional 
Court  (r). 


(m)  The  Queen  t.  WkUchurck,  7  Q.  R  D.  534 ;  and  see  Mdlor  v. 
Denkam,  5  Q.  R  D.  467. 

(n)  In  re  St,  Natairt  Land  Co.,  13  Ch.  Div.  8S. 

(o)  The  Queen  ▼.  Savin,  6  Q.  R  D.  309. 

(p)  Hollowayy,  Cheeton,  19  Cb.  Div.  516. 

iq)  Thomat  ▼.  Elsonij  L.  R.  6  Ch.  Div.  346. 

(r)  Applefcrd  v.  Judkint,  3  C.  P.  Div.  489,  oyerruling  Li  BZanc&  y. 
Beuter'e  Telegraph  Co,,  i  Exch.  Dly.  408. 
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§  1 3 1.  Appeal  to  Divisional  Court  of  High  Court. — 
These  appeals,  when  from  County  Courts^  are, — 

Either  (i.)  Upon  a  special  case,  settled  and  signed 
in  the  County  Court  by  the  parties  or  by  the  County 
Court  judge,  and  sealed  with  the  seal  of  the  County 
Court  (see  1 3  &  14  Vict.,  c.  61,  as  to  such  special  cases 
in  common  law  matters;  and  28  &  29  Vict.,  c.  99, 
as  to  such  special  cases  in  equity  matters). 

\N.B. — No  evidence  is  rightly  adducible, — the  ap- 
peal being  grounded  upon  a  mere  point  of  law  or  upon 
some  question  of  the  rejection  or  mis-reception  of  evi- 
dence.] 

\N.B, — Four  days  before  the  day  appointed  for  argu- 
ment of  the  special  case,  lodge  two  copies  of  the  case 
at  the  Crown  OflBce  of  the  Queen's  Bench  Division, 
and  they  will  be  forwarded  to  the  Divisional  Court  by 
the  day  (Notice,  Feb.  1877).] 

Or  (2.)  By  motion  (38  &  39  Vict.,  c.  $0,  §  6)  («). 

\N.B. — No  such  motion  can  be  made  unless  a  copy 
of  County  Court  judge's  notes  (<),  signed  by  the  judge, 
is  handed  to  the  proper  officer  in  court  (Notice,  Feb. 
1877);  and  the  points  intended  to  be  taken  on  the 
appeal  must  have  been  taken  and  defined  before  the 
County  Court  judge,  and  that  at  the  time  of  the  trial 
or  hearing  there,  so  as  to  be  embodied  in  his  notes]  {u). 

\N.B, — The  time  for  appealing  by  motion  under  38 
&  39  Vict,  c.  50,  §  6,  is  eight  days,  not  extendible 
{y)\  and  for  appealing  by  special  case  under  13  &  14 

(<)  Modes  ▼.  Liverpool  Commercial  Invetiment  Co,,  4  C.  P.  Diy.  425. 
(0  Mvrgan  v.  Reea,  6  Q.  B.  D.  508. 

(«)  PierpoifU  v.  CaHvrright^  5  C.  P.  Div.  138 ;  Seymowr  ▼.  CouUon^ 
5  Q.  B.  D.  359 ;  Morgan  v.  /?««,  6  Q.  B.  D.  89. 
(v)  Tenant  v.  Bawlingi,  4  C.  P.  Div.  134. 
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Vict.,  c.  6i,  is  ten  days,  and  under  28  &  29  Vict.,  c. 
99,  is  thirty  days.] 

N,B. — When  no  Divisional  Court  is  sitting,  these 
appeals  may  be  made  to  a  judge  at  chambers  (w). 

§  1 32.  Appeal  to  the  Court  of  Appeal. — (i.)  Manner 
of  Appealing, — By  simple  notice  of  motion  (Iviii  2), 
stating  whether  the  appeal  is  from  the  whole  or  from 
some  (and  what  ?)  part  only  of  the  judgment  or  order. 

(2.)  Notice  of  Appeal. — Service  of — The  notice  is  to 
be  served  on  all  parties  directly  affected  by  the  appeal, 
but  not  (at  least,  unless  so  ordered  by  the  Court  of 
Appeal)  upon  persons  not  so  affected  thereby  (IviiL  3). 
The  Court  of  Appeal  may,  in  addition,  direct  service 
of  the  notice  upon  third  persons  not  already  parties 
(IviiL  3).  Also,  a  person  interested  in  but  not  a  party 
to  an  action,  may  obtain  on  ex  parte  motion  leave  to 
appeal  (x).  Where  an  appeal-notice  has  been  with- 
drawn, leave  may  be  obtained  to  give  a  fresh  appeal- 
notice  (y).    One  of  several  co-plaintiffs  may  appeal  (z). 

(3.)  Cross  Appeal, — Notice. — It  is  not  necessary  to 
give  notice  of  motion  by  way  of  cross  appeal,  but  if 
the  respondent  intends  to  ask  upon  the  hearing  of  the 
appeal  any  variation  in  the  decision  appealed  against, 
then  he  should  notify  that  intention  to  the  parties  who 
will  be  affected  by  such  variation  if  made  (Iviii.  6) ; 
but  even  such  notification  is  not  necessary,  although 
(having  regard  to  costs)  it  may  occasionally  (a)  be 
expedient  (IviiL   6);  and   in   an  exceptional  case   a 


(w)  Button  ▼.  Woolvfieh  BuOdtng  Society,  5  Q.  B.  D.  88. 
(x)  In  re  MarkkoM,  16  Cb.  Div.  i ;  aud  see  Watton  v.  Cave,  17  Ch. 
Div.  19. 

(y)   Wateon  v.  Cave,  17  Ch.  Dir.  23. 
(£)  Beckett  y.  Attwooct,  18  Ch.  Div.  54. 
(a)  The  Lauretta,  4  P.  Div.  25. 
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substantive  appeal-notice  and  not  a  mere  cross  appeal- 
notice,  may  be  necessary  (6). 

(4.)  Notice  of  Appeal. — AmendmerU  of, — By  leave 
of  the  Court  of  Appeal,  and  at  any  time  (Iviii.  3). 

(5.)  Notice  of  Appeal. — Length  of. — From  judgments 
(whether  final  or  interlocutory),  it  is  a  fourteen  days' 
notice,  and  from  interlocutory  orders,  it  is  a  four  days' 
notice  (Iviii.  4).  And  as  regards  notice  in  lieu  of 
notice  by  way  of  cross  appeal  from  judgment  (being 
final),  it  is  an  eight  days'  notice,  and  from  interlocu- 
tory orders,  it  is  a  two  days'  notice  (Iviii  7). 

(6.)  Appeal. — TiTne  for. — From  the  refusal  of  an 
ex  parte  application, — four  days  from  the  refusal 
(Iviii.  10). 

From  the  refusal  of  an  interlocutory  application 
en  notice, — twenty-one  days  from  date  of  refusal 
(Iviii.  15)  (c);  with  an  extension  (very  seldom  gran- 
ted) of  the  time  on  the  ground  of  mistake  (d\ 

From  the  refusal  of  a  judgment  (final  or  interlocu- 
tory), one  year  from  date  of  refusal  (Iviii.  15). 
[This  would  include  dismissal  of  action.] 

From  an  interlocutory  order,  e.g.,  an  order  in  an 
administration  action  (e),  twenty-one  days  from  the 
signing  and  entering  or  otherwise  perfecting  of  the 
order  (Iviii.  1 5). 

(i)  In  re  CavancUr's  Tnuts,  16  Ch.  Div.  270 ;  and  see  Harrimm  ▼. 
CoTWwdU  Mineral  Railway  Co.,  18  Ch.  Diy.  354. 

(e)  Diekton  v.  Barriton,  1 1  Cb.  Diy.  243  ;  and  see  Berdan  r.  Bir^ 
mingham  Small  Arms,  7  Cb.  Div.  34 ;  International,  Sc.,  Co.  v.  Moteow, 
«fcc.,  Co.,  7  Ch.  Div.  241. 

(d)  MacAndrtw  v.  Barker,  7  Ch.  Diy.  701 ;  Bhodei  r.  Jenkins,  7  Ch. 
Div.  711  ;  and  Craig  y.  PhUliju,  7  Ch.  Diy.  249;  In  re  MitekeWt 
Trutta,  9  Ch.  Diy.  5  ;  Pheytty  y.  Phey$ey,  12  Ch.  Div.  305 ;  In  m 
Blyth  y.  Young,  13  Cb.  Diy.  416  ;  Collins  y.  Paddingion  {Vestry),  5  Q. 
B.  D.  368.  («)  Pheysey  v.  Pheysey,  12  Ch.  Div.  305. 
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Nata  Bene. — This  rule  applies  to  a  judge's  finding 
without  a  jury,  of  what  is  in  fact  a  verdict,  as  distinct 
from  the  judgment  given  upon  it  (/) ;  also,  to  an  order 
to  sign  judgment  (€/), 

From  a  judgment  (final  or  interlocutory),  one  year 
from  the  signing  and  entering  or  otherwise  perfecting 
of  the  judgment  (Iviii.  15). 

[JV;^. — Appeals  from  any  order  or  decision, — 
(a.)  In  winding  up  of  companies, 
(J.)   In  bankruptcy  of  individuals  (A), 
(c.)    In  proceedings  other  than  actions, — 

are  limited  to  twenty-one  days.] 

And  the  twenty-one  days  are  to  be  reckoned, — 

(a.)  From  the  refusal  of  the  order  or  decision,  if 

refused;  and, 
(&)    From  the  signing  and  entering  or  otherwise 

perfecting   of   the    order   or   decision,  if 

made  (IviiL  9)  (t). 

The  time  is  occasionally  extended,  where  the  order, 
although  interlocutory  in  form,  is  final  in  its  effect  (/). 

(7.)  Setting  down  Appeal, — The  appeal  must  be  set 
down  within  the  time  named  in  the  notice  of  appeal 
(A).     An  appeal  is  set  down, — 

(a.)  If  from  refusal  of  judgment  or  order,  by  leav- 
ing notice  of  appeal  simply ;  and, 

(/)  KrtliL  V.  BurreU,  10  Ch.  Div.  420;  Lovot  v.  Lowe,  10  Ch.  Div.  432  ; 
IhUman  ▼.  Jonet,  12  Ch.  Div.  553. 

(a)  Standard  DiteoutU  Co,  v.  Otarcl  de  la  Orange,  3  C.  P.  Div.  67. 

(A)  Bx  parte,  Oarrard,  5  Ch.  Div.  61  ;  Ex  partt  Cochrane,  9  Ch.  Div. 
698 ;  £x  parte  Wigg,  W.  N.  1879,  p.  10 ;  and  distinguiBh  Ex  parte 
Jfall,  in  re  Alven,  16  Ch.  Div.  501. 

(0  Exports  WhiUon,  in  re  Oreavei,  13  Ch.  DW,  881. 

(j)  In  re  Leonard  Jaqua,  18  Ch.  Div.  392. 

(^')  Re  National  Fundi  Assurance  Co.,  L.  R.  4  Cb.  Div.  305  ;  Donovan 
y.  Brown,  4  Exoh.  Div.  148 ;  distingui«h  Chodbame  v.  FetkergiU,  10 
Ch.  Div.  613. 
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(6.)  If  from  judgment  or  order,  by  leaving  same 
or  office  copy  thereof,  and  also  notice  of 
appeal,  with  the  Registrar  (IviiL  8). 

(8.)  The  JvdgmerU, — Upon  the  hearing  of  an  ap- 
peal, the  court  has  power  (after  amending  and  receiving 
further  evidence,  if  either  should  be  necessary)  to  give 
any  judgment  and  to  make  any  order  which  ought  to 
have  been  made,  and  also  to  make  such  further  or 
other  order  as  the  case  may  require  (Iviii.  5) ;  and  the 
court  may  in  so  doing  either  go  beyond  or  stay  within 
the  notice  of  appeal,  and  may  even  give  such  judgment 
or  make  such  order  in  favour  of  all  or  any  of  the  re- 
spondents, although  they  may  not  have  given  any  cross 
appeal  notice  (Iviii  5).  And  the  court  is  not  to  be 
prevented  from  so  doing  by  an  interlocutory  order  or 
rule  from  which  there  has  been  no  appeal  (Iviii.  1 4). 
Further,  if  upon  the  hearing  of  an  appeal  from  a 
judgment  pronounced  by  a  judge  in  court  on  the 
verdict  or  finding  of  a  jury,  or  of  a  judge  without  a 
jury,  it  appears  to  the  Court  of  Appeal  that  a  new 
trial  ought  to  be  had,  the  court  may  direct  a  new  trial 
(Iviii.  5a,  March  1879). 

(9.)  The  Costs  of  Appeal. — The  court  may  either  as 
to  the  whole  or  as  to  any  part  of  these  costs  make  such 
order  as  is  just  (Iviii.  5).  The  appellant  has  almost 
invariably  to  pay  the  costs  of  an  abandoned  appeal  (Z). 

(10.)  The  Exemtion, — This  is  left  to  the  High 
Court  and  to  the  division  and  judge  thereof  from 
whom  the  appeal  was  brought.  Where  the  judgment 
or  order  of  the  Court  of  Appeal  is  given  or  made  by 
virtue  of  any  original  jurisdiction  of  that  court,  and 
not  by  virtue  of  its  appellate  jurisdiction,  then,  semble, 
the  Court  of  Appeal  (being  the  member  of  the.  Supreme 
Court)  might  grant  execution,  if  the  High  Court  should 
(in  any  such  case)  be  unable  to  do  so.  But,  nota  bene, 
that  the  Court  of  Appeal  has  no  original  jurisdiction 

{I)  Chariton  v.  CkarUon,  16  Ch.  Div.  273. 


752  THB  PRACTICE  IN  EQUITT. 

otherwise  than  as  incidental  to  its  appellate  jurisdic- 
tion. Execution  (where  necessary)  for  the  costs  of  the 
appeal  likewise  issues  from  the  High  Court 

§  133.  Appeal  to  Rouse  of  Lords. — (i.)  What  Judg- 
ments and  Orders  Appealable, — ^Any  order  or  judgment 
of  the  Court  of  Appeal  is  appealable  to  the  House  of 
Lords,  but  (as  regards  Scotland  and  Ireland)  only 
where  error  or  appeal  would  lie  to  the  House  before 
the  1st  November  1876  (Appellate  Jurisdiction  Act, 
1 876,  §§  3,  1 2).  The  fiat  or  consent  of  the  Attorney- 
General  remains  necessary  where  it  was  necessary 
heretofore  (Act  1876,  §  10). 

(2.)  Manner  0/ Appealing, — By  petition  (and  not, 
as  in  the  Court  of  Appeal,  by  motion),  praying  for  a 
reviewal  of  the  matter  of  the  order  or  judgment 
appealed  against  (Act  1876,  §  4);  and  no  other 
manner  of  appealing  to  the  House  is  permitted  (Act 
1876,  §  11).  The  petition  is  to  be  signed  by  the 
appellant's  two  counsel  (S.  0.,  ii.),  and  is  to  be  also  cer- 
tified by  them  to  be  a  proper  case  for  appeal  (S.  0.,  ii.) 

(3.)  I'ime  for  Appealing, — One  year  from  the  date 
of  the  order  or  judgment  appealed  from  (S.  C,  i.) ;  or 
one  year  after  coming  of  age,  or  after  discoverture,  or 
after  becoming  again  compos  TnentiSy  or  after  getting 
out  of  prison,  or  (so  only  five  years  in  all  be  not  ex- 
ceeded) one  year  after  returning  from  abroad  (S.  O.,  i) 

(4.)  llie  Securities  for  Costs, — One  recognisance  by 
self  or  substitute  in  the  sum  of  ;^SOO,  and  either  one 
joint  and  several  bond  of  two  sufficient  sureties  in  the 
sum  of  ;^200,  or  else  the  deposit  of  ;^200  in  the 
Court  of  Parliament  (S.  0.,  iv.) 

iS')  The  ''Form  of  Appeal!' — Consists  of  the  peti- 
tion of  appeal  with  schedule  thereto,  accompanied  with 
the  certificate  of  counsel  and  a  certificate  that  a  copy 
of  the  appeal,  together  with  a  notice  that  the  appeal 
was  going  to  be  presented  on  the  day  specified  in  the 
notice,  has  been  served  on  the  respondents. 
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(6.)  The  Appeal, — Presentation  of, — The  "  form  of 
appeal "  printed  on  parchment  is  to  be  lodged  in  the 
Parliament  ofl&ce  for  presentation,  and  an  order  will  be 
thereafter  made  ordering  the  respondents  to  lodge  their 
cases  in  answer.  The  order,  with  an  indorsement  there- 
on of  due  service  thereof,  is  to  be  afterwards  returned 
into  the  Parliament  ofBce  within  six  weeks  after  the 
date  of  the  presentation  of  the  appeal  (S.  0.,  ii.  v.) 

(7.)  The  Appearance  of  the  Respondents. — Any 
respondents  intending  to  support  the  judgment  or 
order  appealed  from  are  to  enter  their  appearances 
in  the  Appearance  Book  kept  in  the  Parliament  office 
(S.  0.,  ii.) 

(8.)  Lodging  PrirUed  Cases  and  Appendices, — Six 
weeks  (in  English  appeals)  and  eight  weeks  (in  Scotch 
and  Irish  appeals)  from  the  presentation  of  the  appeal 
are  allowed  for  the  appellants  and  respondents  respec- 
tively lodging  these  (S.  0.,  ii.) ;  the  parties  may  agree 
upon  a  joint  case  with  reasons  pro  and  contra;  the 
appendix  is  a  print  of  all  such  parts  of  the  evidence 
already  used  (including  documents)  as  the  appellant 
means  to  rely  upon;  and  the  respondent  may  add 
thereto  additional  documents  also  printed.  The  appel- 
lant delivers  ten  copies  of  appendix  to  the  respondents, 
and  lodges  forty  copies  of  his  case  and  appendices  in 
the  Parliament  office,  and  the  respondent  subsequently 
lodges  ten  more  (S.  0.,  ii.)  If  the  respective  periods  of 
six  weeks  and  eight  weeks  expire  during  the  recess, 
these  periods  are  extended  to  the  third  sitting  day  of 
the  next  ensuing  meeting  (S.  0.,  vii.)  And  the  periods 
may  also  otherwise  be  extended  on  petition. 

(9.)  Setting  dovm  the  Case. — So  soon  as  the  printed 
cases  (or  case)  and  appendices  have  been  lodged,  either 
the  appellants  or  the  respondents  may  set  the  appeal 
down  for  hearing, — the  appellant  doing  so  at  latest  on 
the  first  sitting  day  after  the  expiration  of  the  six  weeks 
aforesaid  (in  English  appeals),  and  of  the  eight  weeks 
aforesaid  (in  Scotch  and  Irish  appeals) ;  and  if  he  fail 

3B 


754  THE  PRACTICE  IN  EQUITY. 

to  do  SO,  either  the  respondent  may  set  down  the  appeal 
on  such  first  sitting  day  at  latest,  or  the  appeal  will 
be  dismissed  (S.  0.,  ii.  v.)  As  to  all  (if  any)  of  the 
respondents  who  have  not  entered  an  appearance,  the 
appeal  is  set  down  ex  parte  upon  proof  of  the  service 
of  the  order  aforesaid  to  appear. 

(lo.)  Cross-Appeals, — May  be  presented,  and  set 
down  in  like  manner  as,  but  within  the  times  limited 
for,  appeals  (S.  0.,  vi.) 

(ii.)  Supplemental  Cases. — Are  to  be  lodged  upon 
the  death  of  any  party,  if  the  appeal  is  revived  against 
the  representatives  of  such  party  (S.  0.,  viii.) ;  and  so 
lilcewise  where  any  party  is  added  (S.  0.,  viii.) 

(i2.)  Jvdgment, — Upon  hearing  the  appeal  petition, 
the  House  is  "  to  determine  what  of  right  and  according 
to  the  law  and  custom  of  this  realm  ought  to  be  done 
in  the  subject-matter  of  such  appeal "  (Act  i  ^76,  §  4). 
(13.)  Costs. — Taxation  and  Recovery  of, — Where 
costs  are  given,  the  House  may  itself  fix  the  amount, 
or  its  taxing  officer  will  tax  same,  or  the  Clerk  of  the 
Parliaments  will  appoint  some  person  to  tax  same,  and 
will  give  a  certificate  of  the  taxed  costs ;  and  upon  the 
order  giving  costs,  with  or  without  such  certificate  (as 
the  case  may  require),  the  taxed  costs  are  recoverable 
(S.  0.,  X.) 

(14.)  Execviion. — Where  an  appeal  is  allowed,  the 
case  is  remitted  to  the  court  below  (i.e.,  to  the  High 
Court)  with  such  (if  any)  direction  as  may  be  neces- 
sary, and  the  judgment  or  order  of  the  House  would 
accordingly  (at  least,  in  the  general  case)  be  executed 
in  the  High  Court  (m).  Execution  (when  necessary) 
for  the  costs  of  the  appeal  is  by  order  of  the  House 
estreating  the  recognisance  (n), 

§  134.  The  Evidence, — On  Appeals, — Firstly,  when 
appeal  is  to  the  Court  of  Appeal, — 

(m)  British  Dynamite  Co,  ▼.  Kreb$,  1 1  Ch.  Div.  448. 
<«)  CcU/aghan  y.  CaUaghan,  8  01.  k  Fin.  709 ;  and  see  Morgan  ds 
Davey^s  CosU  by  Morgan  &  Wurtzburg,  2ud  ed.  pp.  543-547. 
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(a.)  Evidence  already  given  in  the  High  Court  is 
brought  before  the  Court  of  Appeal,  in  general, 
as  follows : — 
(aa,)  AflSdavit  evidence, — by  printed  copies  of 
affidavits   already  printed,    and   by  office 
copies  of  affidavits  not  already  printed ; 
(hb.)  Evidence   taken   vivd    voce, — by    copy    of 
judge's   notes,    or   by   such    other    means 
(usually  shorthand  writer's   notes)  as  the 
court  thinks  expedient. 

N.B. — Shorthand  writer's  notes  are  usually  (but  not 
necessarily)  printed ;  and  the  cost  of  so  taking  and  also 
of  so  printing  them  may,  in  a  proper  case,  be  allowed 
(Iviii.  1 2)  (p) ;  but  a  special  direction  is  necessary  (joi), 

(p.)  Further  evidence,  i,e.,  evidence  additional  to  that 
already   given    in   the   High   Court,  may  be 
brought  before  the  Court  of  Appeal,  in  general, 
as  follows : — 
(aa,)  Upon  interlocutory  orders  appealed  from, — 
further  evidence  (of  facts  arisen   either 
before  or  since  the  order  appealed  from) 
by  affidavit  or  by  vivd  voce  examination 
in  the  Court  of  Appeal,  or  by  deposition 
taken  before  an  examiner  or  commissioner 
(Iviii.  5); 
(bb.)  Upon   judgments    (final    or   interlocutory) 
appealed    from, — further    evidence     (of 
facts  arisen  before  the  decision  appealed 
from,  with  leave  (q),  and  of  facts  arisen 
since  the  decision  appealed  from,  without 
leave)  by  affidavit  or  by  vivd  voca  exa- 
mination in  the  Court  of  Appeal,  or  by 

(0)  Bigsby  v.  Dkhinton^  L.  R.  4  Cb.  Div.  24. 
(p)  Askworth  V.  Outram,  9  Ch.  Dir.  483. 

iq)  Hattie  v.  Hattie,  I  Ch.  Div.  562;  Dicki  v.  Brookt,  13  Ch.  Div. 
652. 
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deposition  taken  before  an  examiner  or 
commissioner  (Iviii.  5). 

Secondly,  When  appeal  is  to  the  House  of  Lords, 
the  evidence  is  contained  in  the  printed  appendices 
scheduled  to  the  petition  of  appeal. 

§  135.  Appeals, — Sta^  of  Proceedings  Pending, — 
An  appeal  from  a  Master's  decision  operates  no  stay  of 
proceedings  unless  and  so  far  as  the  Master  (or  a  judge) 
otherwise  orders  (liv.  5).  An  appeal  from  a  District 
Eegistrar's  decision  operates  no  stay  of  proceedings 
unless  and  so  far  as  the  District  Eegistrar  (or  a  judge) 
otherwise  orders  (xxxv.  8).  An  appeal  to  the  Court 
of  Appeal  operates  no  stay  of  execution  or  of  proceed- 
ings under  the  decision  appealed  from  (Iviii.  16),  all 
intermediate  acts  and  proceedings  holding  good,  unless 
otherwise  ordered  by  the  Court  of  Appeal  (r),  or  by 
the  court  appealed  from  or  any  judge  thereof  (Iviii  1 6) ; 
the  application  to  stay  is  to  be  first  made  in  the  court 
appealed  from  (Iviii.  1 7)  {$),  But  an  order  to  show 
cause  (upon  a  motion  ex  parte  for  a  new  trial)  oper- 
ates a  stay  of  proceedings  in  the  action,  unless  (and 
excepting  so  far  as)  the  court  upon  granting  the  rule 
shall  otherwise  order  (xxxix.  5). 

Sections  136,  137. 

time-provisions  regarding,  general  and 
particular, 

§  136.  Time  —  General  Provisions  Regarding.  — 
Month  means  calendar  month,  unless  expressed  to  be 
lunar  month  (Ivii.  2).  Sunday,  Christmas  Day,  and 
Good  Friday  are  not  reckoned  when  the  time  limited 


(r)  Adair  ▼.  Young ^  ii  Ch.  Div.  136. 

(«)  The  Khedive,  5  P.  D.  i  ;  OOo  v.  Lindfordf  18  Cb.  Div.  394 ;  and 
diatiog.  WiUon  v.  Church,  1 1  Oh.  Div.  576. 
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for  doing  any  act  or  taking  any  proceeding  is  less  than 
six  days  (Ivii  2) ;  but  Sundays,  Christmas  Day,  and 
Good  Friday  are  reckoned  when  the  time  limited  is 
six  days  or  more, — excepting  to  this  extent,  viz.,  if  the 
time  limited  expires  with  a  Sunday,  then  the  act  or 
proceeding  may  be  done  or  taken  on  the  Monday 
(Ivii.  3),  or  if  the  time  limited  expires  with  a  day  on 
which  the  offices  of  the  court  are  closed,*  then  the  act 
or  proceeding  may  be  done  or  taken  on  the  day  that 
the  offices  are  next  open  (IviL  3).  And  in  particular, 
as  regards  the  Long  Vacation,  being  from  loth  August 
to  24th  October  (both  days  inclusive)  (Ixi.  2,  3),  it  is 
not  reckoned  (unless  the  court  specially  orders  to  the 
contrary)  in  counting  the  time  within  which  pleadings 
are  to  be  filed,  amended,  or  delivered  (Ivii.  5) ;  and  in 
fact,  no  pleading  is  to  be  (unless  the  court  specially 
orders  it  to  be)  either  amended  or  delivered  during  the 
Long  Vacation  (Ivii  4)  (t).  The  court  or  a  judge  has 
a  general  power  of  enlarging  or  abridging  the  time  ap- 
pointed by  the  rules  for  the  doing  any  act  or  the  taking 
any  proceeding  (IviL  6),  and  usually  upon  terms. 

The  division  of  the  legal  year  into  terms  is  abolished 
(Act  1873,  §  26)  ;  but  where  the  old  terms  were  used 
as  a  measure  for  determining  the  time  at  or  within 
which  any  act  was  to  be  done,  they  continue  to  be  so 
used,  unless  and  until  they  are  superseded,  and  so  far  as 
they  are  not  superseded  by  other  provisions  in  the  like 
behalf  (Act  1873,  §  26)  (u), 

§  137.  Time, — Partimlar  Provisions  Segarding. — 


*  The  offices  of  the  court  are  closed  on'  Sundays,  Good  Friday, 
Easter  Monday,  Easter  Tuesday,  Whit  Monday,  Christmas  Day,  the 
working  day  next  foUowing  Christmas  Day,  and  aU  days  specially 
appointed  by  royal  proclamation  as  days  of  general  fasting,  humilia- 
tion, or  thanksgiving  (Izi.  4). 

(*)  Chapman  ▼.  Real  Property  Trust,  Limited,  7  Ch.  Div.  732. 

(u)  CMege  of  Christ  v.  Martin,  3  Q.  B.  D.  16 ;  Smith  v.  Parkside 
Mimng  Co,,  6  Q.  B.  D.  67. 
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I.  The  regular       WHt  of  Summons. — Good  for  one  year  only,  unless 
usu&i  sUgeik    renewed ;  and  if  renewed,  then  for  six  months  at  a  time 

(viii.  i).    Service  of  writ,  at  any  time  while  current, 

is  good. 

Appearance  of  DefendarU  to  Writ, — ^Normal  period 
eight  days  after  service  of  writ,  or  other  the  time 
specified  in  the  writ ;  but  any  time  before  judgment 
will  do. 

Plaintiff's  Staiement  of  Claim. — ^Delivery  of,  to  be 
within  six  weeks  after  defendant's  appearance  to  writ 
(xxi  i). 

Defendant's  Statemevi  of  Defence  (with  or  without 
counter-claim). — Delivery  of,  to  be  within  eight  days 
after  delivery  of  plaintiff's  statement  of  claim  (xxii  i) ; 
and  where  no  statement  of  claim  delivered  by  plaintiff* 
because  defendant  has  stated  that  he  does  not  require 
one,  then  within  eight  days  after  normal  period  for 
defendant's  appearance  to  writ  (xxiL  2). 

N,B, — If  defence  is  by  Demurrer,  the  time  is  the 
same  (xxviii  3). 

Plaintiffs  Beply, — Delivery  of,  to  be  within  three 
weeks  after  delivery  of  defendant's  statement  of  de- 
fence (xxiv.  i). 

N,B. — If  reply  is  by  Demurrer,  the  time  is  the  same 
(xxviii.  3). 

Defendant's  {or  Plaintiffs)  Pleading  subsequent  to 
Reply. — Delivery  of,  to  be  within  four  days  (normal 
period)  after  delivery  of  last  preceding  pleading  (xxiv.  3). 

N.B. — If  any  pleading  subsequent  to  reply  is  by 
Demurrer,  the  time  is  the  same  (xxviii.  3). 

Demurrer,  Fntry  for  Argument — Within  ten  days 
after  delivery  (xxviii.  6),  otherwise  demurrer  is  good. 
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Evidence  ly  AffidavU, — (Where  evidence  so  taken 
by  consent.)  Delivery  of  plaintiffs  afl&davits,  within 
fourteen  days  after  consent  (xxxviii  i) ;  delivery  of 
defendant's  affidavits,  within  fourteen  days  after  de- 
livery of  plaintiffs  (xxxviii.  2) ;  delivery  of  plaintiffs 
affidavits  in  reply,  within  seven  days  after  delivery  of 
defendant's  (xxxviii,  3). 

N.B. — These  times  may  be  (and  in  general  should 
be)  specially  agreed  upon  in  the  written  consent  to 
take  the  evidence  by  affidavit,  or  the  court  may  be 
asked  to  extend  same  (xxxviii.  i,  2). 

N,B. — If  the  evidence  is  to  be  taken  vivd  voce  at 
the  hearing  or  trial,  then  each  party  prepares  his  own 
proofs  in  time  for  the  hearing  or  trial  simply. 

Cross-Examination  on  Affidavits. — Notice  for,  deli-  On  trial  of 
very  of,  to  be  within  fourteen  days  after  delivery  of  h^iigf* 
plaintiffs  affidavits  in  reply  (xxxviii.  4) ;  but  the  court 
may  specially  appoint  any  other  time  (xxxviii.  4). 

N.B, — If  the  evidence  in  chief  is  taken  vivd  voce  at 
the  trial,  then  the  cross-examination  (if  any)  follows 
immediately  upon  the  examination  in  chief,  and  then 
the  re-examination  (if  any  follows)  upon  such  cross- 
examination  immediately. 

Notice  of  Trial. — Delivery  of,  by  plaintiff  with  his 
reply  (being  a  simple  joinder  of  issue),  or  within  six 
weeks  after  delivery  of  such  a  reply  (xxxvi.  4) ;  and 
after  the  expiration  of  such  six  weeks,  either  plaintiff 
or  defendant  may  give  the  notice  at  any  time,  which- 
ever of  them  is  first  in  so  doing  (xxxvL  4). 

Motion  for  Judgment. — Action  to  be  set  down  on,  at 
any  time  within  one  ye^  from  the  time  at  which  the 
right  to  set  down  arose  (xL  9),  but  usually  within  ten 
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days  from  such  time  (xL  3,  7) ;  and  the  ten  days*  limit 
is  the  extreme  limit  when  leave  to  move  reserved  at 
trial  (xl.  2). 

Judgment,  Entry  of. — As  soon  as  the  successful 
party  is  ready,  and  (where  judgment  is  conditional) 
upon  the  condition  being  fulfilled  (xli  4,  5).  The 
judgment  when  pronounced  by  or  in  court  bears  date 
the  day  it  is  so  pronounced  (xli.  2). 

New  Trial,  Motion  for, — Ex  parte  applications  for 
order  or  rule  nid  to  be  made, — 

(a.)  Where  trial  has  been  in  London  or  Middlesex, 
within  four  days  after  trial,  or  on  fii-st  day  of  next 
subsequent  sitting  of  Divisional  Court  to  hear  motions 
(xxxix.  I  a,  March  1879). 

(&.)  Where  trial  has  been  elsewhere  than  in  London 
or  Middlesex,  within  first  four  days  of  next  subsequent 
sittings,  or  within  seven  days  after  the  last  day  of 
sitting  on  the  circuits  during  which  the  action  shall 
have  been  tried,  if  such  day  occurs  during  or  within  a 
week  immediately  before  a  vacation  (xxxix.  la,  March 
1879). 

N.B, — Kule  or  order  to  show  cause  obtained  on  this 
motion  is  to  be  served  within  four  days  from  its  date 
(xxxix.  2) ;  and  cause  is  to  be  shown  within  eight  days 
after  date  of  rule  or  order  (xxxix.  la). 

Appeal, — From  Master  at  Chambers  to  judge  at 
Chambers,  four  days  (y). 

Appeal — From  judge  at  Chambers  to  court,  twenty- 
one  days  in  Chancery  (Iviii  IS)(^);  and  eight 

iv)  Oibbons  v.  Z.  F,  AssoeicUion,  4  C.  P.  Div.  263. 
(tp)  Dickson  v.  ffarriaon,  9  Cb.  Div.  243. 
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days  in  Common  Law  Divisions  (liv.  6,  March 
1879)  (4 

Appeal,  Notice  of  Motion  for. — Delivery  of,  at  any  To  Court  of 
time  within  one  year,  whether  judgment  is  final  or  is  ^"^^^ 
interlocutory,  to  be  computed  (where  judgment  is 
refused)  from  date  of  refusal,  and  (where  judgment  is 
given  for  plaintiff  or  applicant)  from  the  date  the 
judgment  is  drawn  up  and  entered  (Iviii.  15)  (y).  The 
appeal-notice  must  be  a  fourteen  days'  notice  (Iviii  4), 
and  notice  (if  any)  of  cross  appeal  an  eight  days' 
notice  (Iviii.  7). 

Appeal,  Petition  of, — Must  be  lodged  in  the  Parlia-  To  House  of 
ment  office  for  presentation  to  the  House  of  Lords  "' 
within  one  year  from  the  date  of  the  judgment  or 
order  appealed  from  (A pp.  Jur.  Act,  1876,  S.  0.,  i.); 
and  the  appeal  case  (or  cases),  together  with  the 
appendices  thereto,  must  be  lodged  in  the  same  office 
within  six  weeks  (in  the  case  of  English  appeals) 
and  eight  weeks  (in  the  case  of  Scotch  and  Irish 
appeals),  from  date  of  presentation  of  appeal  (S.  0.,  v.) 
But  as  regards  appeals  to  the  House  of  Lords,  the  year 
for  appealing  is  reckoned  (in  cases  of  disability)  from 
the  time  of  attaining  full  age  (in  the  case  of  infants), 
from  the  time  of  becoming  discovert  (in  the  case  of 
married  women),  from  the  time  of  becoming  compos 
mentis  (in  the  case  of  non  compos  mentis),  and  from 
getting  out  from  prison  (in  the  case  of  persons  in 
prison),  and  from  returning  from  abroad  (in  the  case 
of  persons  abroad),  excepting  that  in  the  case  of  persons 
abroad,  no  further  time  than  Jive  years  in  all  is  to  be 
allowed  for  appealing  (S.  0.,  i.) 

Writ  of  Summons.  II.  The  ind- 

(a.)   Concurrent    Writ — May  issue   within   twelve  g^mraary  and 
months  from  issue  of  original  writ  (vi.  i).  sr^s^"^ 

(x)  Stirling  v.  IHl  Barry,  5  Q.  B.  D.  65. 
(y)  Lee  v.  NuUaU,  12  Ch.  Div.  61. 
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(6.)  Benewed  Writ, — ^Writ  may  be  renewed  for  six 
months  successively,  each  renewal  to  be  made  while 
original  writ  (either  itself  or  as  previously  renewed) 
is  current  (viii.  i). 

(c.)  AmendmtrU  of, — With  leave,  at  any  time,  and 
in  any  respect  or  respects  (iii.  2  ;  xxvii  11). 

(d.)  Amended  Writ,  Issue  and  Service  of. — Like 
original  writ  (xvi  15). 

Appearance  of  Defendant  to  Amended  Writ, —  WTiere 
party  added  as  Defendant. — Normal  period  eight  days 
after  service  of  amended  writ,  or  other  the  time  speci- 
fied in  the  amended  writ  (xvi  1 3) ;  but  any  time  before 
judgment  will  do. 

Plaintiff's  Statement  of  Claim, 

(a)  Extension  of  Time  to  Deliver, — The  normal 
period  of  six  weeks  for  delivery  of  statement  of  claim 
may  be  extended  (xxi.  i). 

(b,)  Amendment  of, — The  statement  may  be  amended 
once  without  leave  at  any  time  within  three  weeks 
after  delivery  of  defendant's  statement  of  defence, 
plaintiff  not  having  meanwhile  replied  thereto  (xxviL 
2),  and  (when  no  statement  of  defence  has  been 
delivered,  then)  within  four  weeks  after  appearance  of 
last  appearing  defendant  (xxviL  2) ;  and  at  any  later 
time  with  leave  (xxviL  7). 

N,B, — Amendments  under  special  leave  to  amend 
must  be  made  within  the  time  specified  in  the  order 
giving  leave,  or  else  within  fourteen  days  from  date  of 
order  (xxvii  7). 

(c.)  Delivery  of  Amended  Statement  of  Claim, — 
Where  amendment  made,  the  amended  statement  of 
claim  must  be  delivered  to  persons  already  parties  within 
the  time  for  amending  same  (xxvii  10),  and  to  persons 
made  for   the  first  time  parties  by  the  amendment 
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within  four  days  after  the  appearance  of  such  parties 
(xvi.  16)  to  the  amended  writ  of  summons  as  served 
upon  them  (xvi.  16). 

(d,)  Be-AmendmeTU  of. — Ee-amendments  are  clearly 
permitted  with  leave,  and  no  time  limited  for  making 
them,  otherwise  than  by  the  order  giving  leave  (xxvii. 
S.6). 

(e.)  Amendments,  Disallowance  of. — Applications  to 
disallow  amendments  made  without  leave  must  be 
made  within  eight  days  after  delivery  of  the  amended 
statement  of  claim  (xxvii.  4). 

DefendaifU's  Statement  of  Defence,  with  or  vrithotU 
Counter-claim. 

(a.)  Extension   of   Tims   to   Deliver, — The   normal 
period  of  eight  days  for  delivery  of  statement 
of  defence  may  be  extended  (xxii.  i). 
(i.)  Amendment  of 
(i.)  If   simple    defence  (without   counter-claim), 
amend  same  with  leave  at  any  time,  and 
without  leave  not  at  all  (xxvii.  5,  6). 
(2.)  If     defence     with     counter-claim,     amend 
counter-claim   once   without   leave    at   any 
time   within    four    days    after   delivery    of 
plaintiffs  reply,  defendant  not  having  mean- 
while pleaded  to  such  reply  (xxvii.  3),  and 
(where  no  reply  has  been  delivered,  then) 
within  twenty-eight  ^  days  from  delivery  of 
defence  (xxvii.  3);   and  at  any  later  time 
with  leave  (xxvii.  i). 

JV.-B. — Amendments  under  special  leave  to  amend 
must  be  made  within  the  time  specified  in 
the  order  giving  leave,  or  else  within  four- 
teen days  from  date  of  order  (xxvii.  7). 

(c.)  Delivery  of  Amended  StcUement  of  Defence, — Where 
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amendment  made,  the  amended  statement  of 
defence  must  be  delivered  to  persons  already 
parties  within  the  time  for  amending  same 
(xxvii.  10);  and  to  persons  who  by  the  amend- 
ment are  made  for  the  first  time  parties,  within, 
semble,  the  like  time. 

(d.)  Be-AmendTnent  of, — Ee- amendments  are  clearly 
permitted  with  leave,  and  no  time  limited  for 
making  them,  otherwise  than  by  the  order 
giving  leave  (xxvil  5,  6). 

(«.)  Amendments,  DisaUowaiice  of, — Applications  to 
disallow  amendments  made  without  leave  must 
be  made  within  eight  days  after  delivery  of  the 
amended  statement  of  defence  and  counter- 
claim (xxvii  4). 

PlairUiff*8  Rqply, 

(a,)  Extemion  of  Time  to  Deliver, — The  normal  period 
of  three  weeks  for  delivery  of  reply  may  be  extended 
(xxii,  i). 

(&)  AmendmenU  of — Amend  same  with  leave  at 
any  time,  and  without  leave  not  at  all  (xxvii.  5,  6). 

N,B, — Amendments  under  special  leave  to  amend 
must  be  made  within  the  time  specified  in  the  order 
giving  leave,  or  else  within  fourteen  days  from  date  of 
order  (xxvii.  7), 

(c.)  Delivery  of  Amended  Reply, — Where  amend- 
ment made,  the  amended  reply  must  be  delivered 
within  the  time  for  amending  same  (xxvii  10). 

(d,)  Re-Amendm^rU  of — Ee-amendments  are  clearly 
permitted  with  leave,  and  no  time  limited  for  making 
them,  otherwise  than  by  the  order  giving  leave 
(xxvii  5,  6). 

Third  Party's  Reply  (being  his  Defence)  to  Counter- 
claim,— Must  be  delivered  within  eight  days  (extend- 
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ible)  after  third  party  has  been  served  with  counter-claim 
(xxii.  8) ;  but,  no  doubt,  this  reply  will  be  allowed  the 
same  indulgences  by  way  of  extension  of  time  to  de- 
liver, and  by  way  of  amendment  and  re-amendment  of, 
as  the  defendant's  statement  of  defence  is  allowed  to 
have,  as  explained  supra. 

Defendant's  Further  Defence. — Of  matter  arisen  since 
delivery  of  statement  of  defence,  or  of  amended  state- 
ment of  defence, — by  leave  only,  and  to  be  delivered 
within  eight  days  after  the  matter  arisen  (xx.  2). 

KB, — Matter  arisen  subsequent  to  writ  issued 
may,  without  leave,  be  included  in  statement  of  de- 
fence (xx.  2). 

N,B, — In  either  case,  plaintiff  may  deliver  a  con- 
fession of  the  further  defence  or  defence,  and  sign 
judgment  for  his  costs  up  to  the  time  of  the  delivery 
of  such  further  defence  or  defence  (xx.  3). 

Plaintiff's  Further  Reply, — Of  matter  arisen  since 
delivery  of  reply, — ^by  leave  only,  and  to  be  delivered 
within  eight  days  after  matter  arisen  (xx.  2). 

KB, — Matter  arisen  subsequent  to  delivery  of  state- 
ment of  defence  may,  without  leave,  be  included  in 
reply  (xx.  2). 

Third  Party's  Further  Reply  (being  his  Further  De- 
fence) to  Counter-claim  semble,  like  Defendant's  Further 
Defence,  supra. 

Pleadings  Subsequent  to  Reply, — ^And  which  (being 
other  than  a  simple  joinder  of  issue)  are  by  leave  only 
(xxiv.  2),  to  be  delivered  within  four  days  after  the 
delivery  of  the  previous  pleading  (xxiv.  3). 
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(a.)  Extension  of  Time  to  Deliver. — But  the  normal 
period  of  four  days  may  be  extended  (xxiv.  3). 

(b.)  AmendTnent  of. — Amend  same  with  leave  at 
any  time,  and  without  leave  not  at  all  (xxvil  6). 

KB. — Amendments  made  under  special  leave  to 
amend  must  be  made  within  the  time  specified  in  the 
order  giving  leave,  or  else  within  fourteen  days  from 
date  of  order  (xxvii.  7). 

(c.)  Delivery  of. — ^Where  amendment  made,  the 
amended  pleading  must  be  delivered  within  the  time 
for  amending  same  (xxvii  10). 

(d.)  Re-Amendrtient  of. — Ee-amendments  are  clearly 
permitted  with  leave,  and  no  time  limited  for  making 
them,  otherwise  than  by  the  order  giving  leave  (xxvii. 
6). 

Summonses. — Usually  two  clear  days'  service  of, 
but  shorter  by  leave. 

Notices  of  Motion  for  Interlocutory  Order. — Usually 
two  clear  days*  service  of,  but  shorter  by  leave  (liii. 

4). 

Appeals  from  Interlocutory  Orders. — The  notice  of 
appeal  must  be  a  four  days*  notice  (Iviii.  4),  and  must 
be  given  within  twenty-one  days  from  the  order  ap- 
pealed from, — reckoning  (in  case  of  refusal  of  order) 
from  date  of  refusal  (z)  or  (in  case  of  grant  of  order) 
firom  entry  thereof  (Iviii  15);  but  the  twenty-one 
days  within  which  an  appeal  from  a  County  Court  to 
the  Chief  Judge  in  Bankruptcy  is  allowed  are  to  be 
reckonedfrom  the  date  of  the  order  being  pronounced  (a). 
Any  cross  appeal  notice  is  a  two  days'  notice  (Iviii.  7). 

(2)  In  rt  Clagett,  Pordham  y.  OlageU,  20  Cb.  Div.  134. 
(a)  £z  parte  Whiiton,  in  re  Cheaves,  13  Ch.  Div.  8S1,  following  Ex 
parte  Hockey ,  4  D.  F.  &  J.  456. 
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Nota  Bene. — That  an  order  overruling  (or  allowing) 
a  demurrer,  although  it  is  not  an  interlocutory  order, 
is  to  be  appealed  as  if  it  were  an  interlocutory  order  (6), 
that  is  to  say,  it  comes  on  amongst  appeal  motions  (as 
distinguished  from  appeals),  but  the  time  for  appealing 
is  not  twenty-one  days,  but  a  year,  as  in  the  case  of  a 
judgment 

Appeals  from  Refusal  of  Interlocutory  Orders  ex  parte, 
— Must  be  brought  within  four  days  (Iviii.  10). 

Appeal  from  District  Registrar. — Must  be  brought 
within  four  days  (liv.  4). 

Appeal  from  Chambers  to  Judge, — None  in  Chancery, 
but  an  immediate  reference  to  judge  in  chambers ;  and 
in  Common  Law  take  out  summons  and  make  same 
returnable  before  the  judge  within  four  days  from 
Master's  decision  (liv.  4)  (c). 

Appeal  from  Judge  at  Charnbers  to  Court — Twenty- 
one  days  (Iviii.  15)  (d)  in  Chancery  actions ;  and  in 
Common  Law  Divisions,  eight  days  (liv.  6,  March 
1879)  (e). 

(6)  TroweU  ▼.  ShenUm,  8  Ch.  Div.  318. 

(c)  BtU  V.  North,  StafforcUhire  Railway  Co.,  4  Q.  B.  D.  205. 

(d)  Dickson  v.  ffarriion,  9  Ch.  Div.  243. 
(c)  Stirling  v.  Du  Barry,  5  Q.  R  D.  65. 
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§  138.  TABULAR  STATEMENT  (IN  ROUGH) 
(Designed  principaily  to  show  the  Varying  Course  which  the  Action 


1.  Thb  Writ.— PREPARATioif,  Issue,  and  Sebyice  of. 

2.  The  Appearance.— Entbt  OF. 

3.  Plaintiff's  Statement  of  Claim.— Preparation  and  Delivert  of. 

4.  Defendant's  Statement  of  Defence.— Preparation  and  Delivert  of. 

(in  any  of  the  following  fonns) : — 


(a.)  Demurrer— 
In  which  oase,  the 
steps  (suhseqnent 
to  aelivery  of)  are 
as  follows : — 


(6.)Plea- 
In  which  case,  the 
steps  (suhseqnent 
to  deliTery  of)  are 
as  follows : — 

I 


I 


5.  Entry  of  Demur- 
rer    for     Argu-      Either  (oo.) 
ment,  and  notice 

of  such  entry  to    5.  Demurrer  by 
other  side.  Plaintiff,  —in 

which   case,   the 

6.  Argument  of  De-        steps  (subsequent 
murrer.  to  delivery  of)  htb 

as  follows : — 

9.  Judgment  on  De- 
murrer, — wlun,\t    6.  Entry, 
overruled,  subse- 
quent defence  is    7.  Argument, 
by   defence   pro- 
perly   so    called    8.  Judgment, 
(c,  tnfra) ;  but  if 

allowed,  and  no    9.  Satisfaction     of 
liberty  to  amend,        eotU, 
then,— 

lOb  Entry  of  Jndg- 

8.  Satisfaction     of        m«nt  for  costs. 
oof  ts,  for  recovery 
of  which —  II.  Execution. 


I 
Or  (66.) 

5.  Reply  of  Plain- 
tiff, — in  which 
ease,  the  steps 
(subsequent  to 
delivery  of)  are 
as  follows : — 

6.  Notice  of  Tri.ol 
of  Plea. 

7.  Entry  of  Action 
(Plea)  for  Trial. 

8.  Trial. 

9.  Verdict,— ip*«n, 
if  verdict  is 


For  plaintiff ;  but  if  for  defendant, 


9.  Entry  of  Judg-    [Exactly  as  in  De-    10.  Judgment, 
ment.  muxTer(a,«upra).l 

11.  Entry  of  Judg- 
la  Execution.                                                ment. 

12.  Execution. 


la  Satisfaction  of 
009U,  for  recovery 
of  which, — 

II.  Entry  of  Judg- 
ment. 


ifl.  Execution. 


(     769     ) 
OF  PROCEEDINGS  IN  AN  ACTION. 

may  pursue  Subsequently  to  Delivery  of  Plaintif's  StcUemerU  of  Claim.) 


(c.)  Dbfenob  Pbopxblt 
■o  called. 


Either  {aa.)  Without  Counter- 
claim, — in  which  ease, 
the  steps  (subsequent 
to  delivery  of)  are  as 
follows : — 

\ 


Or  (66.)  With  Counter- 
claim,— Id  which  case, 
the  steps  (subsequent 
to  deliTery  of)  are  as 
follows : — 

I 


Either  (A.) 

5.  Demurrer  by 
Plaintiff— 

in  which  case,  the 
steps  (subseouent 
to  delivery  of)  are 
as  follows : — 

6.  Entry. 

7.  Argument. 

8.  Judgment. 

9.  Satisfaction  of 
CosU. 

zo.  Entry  of  Judg- 
ment for  Costs. 

XT.  Execution. 

[Exactly  as  in  De- 
murrer (a,  «tt- 
pra).] 


Or(B.) 
5.  Reply   of   Plain- 
tiflP,— 

in  which  case,  the 
steps  (subsequent 
to  delivery  of)  are 
as  follows  :— 


Both  (A.) 
Beply  of  Plain- 
tiff (or  of  New 
Third  Party) 
to  Defence, — 
and  then  (as 
to  this)  exactly 
as  in  {aa,)  A, 
tvLpra,  if  by 
demurrer;  or 
as  in  (oa.)  B, 
tupra,  if  not 
by  demurrer. 


And(B.} 
Reply  of  Plain- 
tiff (or  of  New 
Third  Party)  to 
counter  •  claim, 
— and  then  (as 
to  this)  exactly 
as  in  (<ta.)  A,  if 
by  demurrer  to 
counter-claim, 
or  as  in  {aa)  B, 
supra,  if  not  by 
demurrer  to 
counter-olaioL 


Either  (^.)  where 
Replir  is  Simple 
Joinaerof  Issue. 

6.  Notice  of  Trial 
of  Action. 

7.  Entry  of  Ac- 
tion for  TriaL 

8.  Trial. 

9.  Verdict,— 

when, — 
if  verdict  is 


Or  (-B.)  where  Re- 

Sly  is  not  Simple 
oinder  of  Issue. 

I 


For  plaintiff ;     bat  if  for  defendant, — 


10.  Judgment. 

11.  Entry  of  Judg- 
ment. 

12.  Execution. 


10.  Satisfaction  of 
Costs,  for  reco- 
very of  which, — 

11.  Entry  of  Judg- 
ment. 

la.  Execution. 


Either  (AA.) 
6.  Defendant's 
Joinder  of  Issue 
simply,  in  which 
case    the    steps 
(subsequent    to 
delivery  of)  are 
as  follows:— 
[Exactly  as  in  A, 
tupra.] 


Or(BB.) 
Defendant's  sub- 
sequent pleading 
other  than  a 
Joinder  of  Issue 
simply,  and 
which  pleading 
can  only  be 
pleaded  by  leave, 
and  what  the 
subsequent  steps 
would  be  would 
depend  upon 
pleading,  for 
which  such  leave 


given. 
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L-ODEX 

TO 

THE  PRINCIPLES  OF  EQUITY. 


ACCIDENT— 

Definition  of,  and  iUaitration  of,  418. 

To  give  jurisdiction,  there  most  be  no  oomplete  legal  remedy,  and 

the  party  mnst  have  a  oonecieiitioui  title  to  relief,  4i&4i9* 
Courts  of  equity  do  not  lose  their  jnrisdietion  beoaase  the  common 

law  oonrts  have  subsequently  acquired  it  also,  419. 
Cases  in  which  relief  is  granted, — 
(x.)  Lost  bonds,  4i9-49a 

Originally  no  remedy  at  law,  419^ 

Equity  can  grant  relief  by  requiring  aa  indemnity,  which  a 

oonift  of  law  could  not  do,  400-421. 
Where  discovery  is  sought,  no  affidavit  is  necessary  unless 
relief  also  is  asked,  400-431. 
(a.)  Lost  deed,  no  ground  for  coming  into  eqnx^,  401-429. 
For  law  now  gives,  and  always  gave,  relief,  421. 
There  must  have  been  spedal  circumstances  irremediable 

at  law,  421-422. 
Title-deed  of  land  concealed  by  defendant,  421. 
.  Deed  lost  when  party  in  possession  prays  to  be  established 
in  possession,  42I-422. 
Where  plaintiff  is  out  of  possosiiou,  40^ 
(3.)  Lost  negotiable  instruments,  422-423. 
(4.)  Lost  non-negotiable  instruments,  423. 
No  remedy  originally  at  law,  423. 
17  h  x8  Vict.,  c.  X35,  gives  courts  of  law  jurisdiction,  423. 
(5.)  Destroyed  negotiable  and  non-negotiable  instruments,  423. 
(6.)  Execution  of  power,  423-425. 

Defective  execution  remedied,  423-424. 
In  whose  f avour^  424. 
What  defects  are  aided,  4^-435. 

Distinction  between  mere  powers  and  powers  in  the  nature 
of  trusts,  425. 
(7.)  Accident  in  payment  by  executors  or  administrators,  425-426. 
Executors  protected  in  equity  if  they  have  acted  with  good 
faith  and  caution,  425. 
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ACCIDENT-((?on«ni««d. ) 

They  are  gratuitoxu  bailees,  426. 
(8.)  Where  master  of  minor  bound  apprentice  becomes  banlcmpt, 
426.427. 
Cases  in  which  relief  is  not  granted, — 
(i.)  In  matters  of  positive  contract,  427. 

Destruction  of  demised  premises,  427. 
Plarty  might  hare  provided  against  the  accident,  427. 
(2.)  Contract  where  parties  are  equally  innocent,  427*428. 
(3.)  Where  party  elaiming  relief  has  been  guilty  of  grow  negligence, 

428. 
(4.)  Where  other  party  has  an  equal  equity,  428. 
See  ExTsnrsio  Evidbnoe  ;  Mistake. 

ACCOUNT— 

Trustee  entitled  to  hare  his  accounts  taken,  i6z. 
Surcharging  and  falsifying,  right  of,  162,  508. 
Origin  of  jurisdiction  in,  503. 
Where  action  of,  lay  at  law,  503. 
(i.)  In  cases  of  privity  of  deed  or  law,  503. 
(2.)  Between  merchants,  503. 
Suitors  preferred  equity  because  of  its  powers  of  discovery  and  ad* 

ministration,  503*504. 
In  what  oases  equity  allows  account, — 
(z.)  Principal  against  agent,  504*505. 

When  agent  may  plead  Statute  of  Limitations,  505. 
Agent  cannot  have  an  account  against  his  principal,  505. 
(la.)  Patentee  against  infringer,  505. 

In  patent  suits  plaintiff  must  elect  between  account  and 
damages,  505. 
(i&.)  Cestui  que  tnui  against  trustee,  505. 

(2.)  Cases  of  mutual  account  between  plaintiff  and  defendant, 
505-506. 
Ab  where  each  of  two  parties  has  received  and  paid  on  the 

other's  account,  506. 
No  account  if  it  is  a  mere  question  of  set-off,  506. 
(3.)  Circumstances  of  great  complication,  506-507. 

The  test  is— Can  the  accounts  be  examined  on  a  trial  at  ITiri 

Priutt  507. 
Compulsory  reference  to  arbitration  by  17  k  18  Vict.,  c. 
125,  s.  3,  and  references  under  Judicature  Acts,  507. 
Matters  of  defence  to  suit  for  an  account, — 
(a.)  Settled  account,  507-508. 

Equity  will  open  the  whole,  if  there  be  mistake  or  fraud,  508. 
In  other  cases  particular  items  only  will  be  examined,  508. 
Leave  to  surcharge  &nd  falsify,  508. 
What  is  a  settled  or  stated  account,  508. 
(&.)  Laches  or  acquiescence,  508-509. 

ACQUIESCENCE— 

Where  owner  of  estate  stands  by,  and  permits  improvements,  38. 
ViffUanUbM  non  dormientibus  cequiUu  MubvenU,  39-^0, 
Of  cestui  que  trust  in  breach  of  trust,  160, 

ACTUAL  FRAUD.— See  Fraud  in  Equity. 

ADEMPTION  OF  LEGACIES.— See  Satispaotiok. 
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ADMINISTRATION  OF  ASSETS.-Sae  AflSBTS. 

ADVANCEMENT— 

Presumption  of,  m  against  resulting  trust,  zz8-i2i. 
In  favour  of  the  following  persons : — 
(i.)  Legitimate  child,  ii8. 
(2.)  Illegitimate  child,  118. 
(3.)  Person!  treated  as  children,  1x8-119. 
(4.)  Wife,  being  lawfully  wedded,  119. 
Not  in  favour  of  the  following  persons, — 
(z.)  Kept  mistress,  Z19. 

(2.)  Deceased  wife's  sister  unlawfully  wedded,  ZZ9. 
(3.)  Children  of  female  purchaser,  IZ9-Z20. 
Presumption  of,  rebuttable  by  parol  evidence,  Z20-12Z. 

(z.)  Contemporaneous  acts  and  declarations,  Z20. 
(2.)  Subsequent  acts  and  declarations,  Z20-i2i. 

AGENT- 

Notice  to,  effect  of,  on  principal,  36-37. 

Cannot  purchase  estate  of  the  principal,  nor  derive  benefit  from  the 

estate  of,  144-145. 
Oood  faith  and  full  disclosure  necessary  between  principal  and,  470. 
Cannot  make  secret  profit  out  of  his  agency,  470. 
Cannot  have  interpleader  against  principal,  587. 

ALLOWANCES— 

For  payments  by  oo-owner»  where  same  neoesiary  and  permanently 

beneficial,  133-134. 
See  also  MoRTaAOS ;  Trustbbb,  ko» 

ANNUAL  RESTS.— See  Mobtoaoe. 

ANTENUPTIAL  AORBBMENT— 
Must  be  in  writing,  79. 
Post-nuptial  settlement  in  pursuance  of,  79. 
See  Marbiaob  Cokbidebation  ;  Rbohhoatiok  or  Oomtbaots; 

Sjettlementb. 

ANTICIPATION,  RESTRAINT  ON.— See  Separate  Estatk. 

APPOINTMENT.— See  Powers  ;  Fraud  in  Equity. 

APPLICATION  OF  PURCHASE-MONEY. -See  Porchasb-Mokby. 

APPROPRIATION.— See  Equitable  Absickmemt. 

APPROPRIATION  OF  PAYMENTS— 
What  it  is,  5x5. 
Debtor  has  first  right  to  appropriate  payment  to  whioh  debt  he 

chooses  at  time  of  payment,  5x5-5x6. 
If  debtor  omit,  creditor  may  make  appropriation,  5z6» 
But  not  to  an  illegal  debt,  516. 

Creditor  may  appropriate  to  a  debt  barred  by  statute,  516-517. 
But  this  will  not  revive  a  debt  already  barred,  517. 
General  payment  by  debtor  takes  a  debt  not  already  barred  out  of 

the  statute,  but  does  not  revive  one  barred,  5x7. 
If  neither  make  appropriation,  the  law  makes,  517, 
Cases  of  running  accounts  in  partnerships,  5x7-518. 
Account  is  not  to  be  taken  backwards,  and  balance  struck  at  head 

instead  of  foot,  5x8. 
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APPROPRIATION  OF  SBOURITIES— 
Law  of,  518,  note. 


ARBITRATOR— 

Agreement  to  refer  io,  when  enforced,  494. 

Compolaory  reference  to,  by  17  k  18  Vict.,  c.  125,  a.  3,  593. 

Discovery  in  aid  of  reference  to,  593. 

Arbitrator  cannot  be  compelled  to  state  groonde  of  award,  593. 


ASSETS-^ 

Distinction  between  legal  and  equitable,  953-354. 

Refers  to  remedy  of  the  creditor,  254. 
Importance  of  distinction  between  legal  and  eqtdtable,  formerly  and 

at  present,  254-255. 
The  order  of  priority  in  payment  of  debts  out  of  legal  assets,  aa 

regards  deaths  before  32  &  33  Vict.,  c  46,  255-256. 
The  order  of  priority  in  payment  of  debts  out  of  egtuUabU  assets,  and 

also  (nnder  32  k  33  Vict.,  c.  46)  out  of  legcU  assets,  256. 
Ezecntor  may  prefer  one  creditor,  unless  decree,  injunction,  or 

receiver,  256-257, 
Enumeration  of  legal,  257-258. 
Yarieties  of  equitable,  258-259. 
(z.)  By  their  own  nature,  enumeration  of,  258-259. 

(a.)  Property  actually  appointed  in   exercise  of  general 

power,  258. 
(&.)  Separate  estate  of  married  women,  259. 
(3.)  By  act  of  testator,  enumeration  of,  259. 
Charge  of  debts  distinguished  from  a  trust,  259-260. 
In  a  trust  for  payment  of  debts  lapse  of  time  no  bar,  26a 
Except  as  to  personal  estate,  260. 

In  a  charge  creditors  may  be  barred  by  lapse  of  time,  260. 
General  direction  by  testator  for  payment  of  his  debts  amounts  to 
a  charge  of  debts,  260-261. 
Except  where  testator  has  specified  a  particular  fund,  261. 
Or  where  executors,  not  also  devisees,  are  directed  to  pay  the 
debts,  261. 
Lien  on  land  not  affected  by  a  charge  of  debts,  261. 
Neither  specialty  nor  simple  contract  debts  are  a  lien  on  the  lands,  261. 
Administration  under  Judicature  Act  (1875),  262-264. 

Rights  of  secured  creditors   assimilated  to  those  in  bank- 
ruptcy, 262. 
Who  is  and  who  is  not  a  secured  creditor,  262-263. 
Extent  of  application  of  section  ro,  Act  1875,  263-264. 
Legatees  postponed  to  creditors,  264-265. 
Order  of  liarbiUty  of  different  properties  of  testator,  265-266. 
(x.)  The  general  personal  estate,  primary  liability  of,  266. 
What  exonerates  the  personalty,  266. 
Not  a  general  charge  or  express  trust  of  realty,  266. 
Not  even  if  funeral  and  testamentary  expenses  are  charged  on 

realty,  266. 
Unless  personalty  be  given  at  same  time  as  a  specific  legacy, 

266-267. 
Case  of  mortgage-debts.— See  EXONERATION;  LocKB  Kiiro's 
Act;  Mobtoaqes. 
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ASSETS— (eonfintfed.) 

(2.)  Lands  ezpreaaly  devised  for  payment  of  dehU  equitable,  272- 

373. 
(3.)  Bealty  deteended,  legal,  273. 

DeviM  to  heir  makee  him  a  parcbaier,  273. 
(4.)  Bealty  devised  ohat^ged  with  debts,  equitable  assets,  273. 
Though  heir  take  through  lapse  of  devise,  273. 
Land  comprised  in  a  residuary  devise  now  applicable  pari 
poMiu  with  specific  devise,  273*274. 
(5.)  General  pecuniary  legacies,  274. 
(6.)  Specific  legacies  and  deviies  pro  raid,  274. 

Doctrine  in  ffentman  v.  Frper,  explained  in  IdMc^^ldd  v. 
IgguMen^  274-^5, 
(7.)  Property  over  which  testator  has  ezereised  a  general  power  of 

appointment,  275. 
(8.)  Parapbernalis,  275-276. 
The  testator's  intention  u  the  guide  in  the  administration  of,  276. 
Intention  to  benefit  shown  more  dearly  in  a  specifie  than  in  a  general 

l«g»cy,  276. 
Executor's  retainer,  out  of,  276. 

Administration  of  separate  estate  of  married  women,  354. 
See  Mabshalluto  of  Asskts  ;  MoBTGAaES ;  Locks  King's  Act,  &c 

ASSIGNEE— 

Of  chose  in  action,  notice  by,  91. 

Tantamount  to  possession,  91. 

Gives  right  in  rem^  91-92. 

Takes  chose  in  action  subject 'to  equities,  92. 

Exception  as  to  negotiable  instruments,  and  as  to  debentuet  payable 

to  bearer,  92-93. 
Assignments  contrary  to  public  policy,  94. 
Partaking  of  nature  of  champerty  and  maintenan  00,94. 
Distinction  between  particular  and  general  assignee,  378-379- 

ASSIGNMENT,  EQUITABLE.— See  Equitablb  AssiaKMBNZ. 

ATTORNEY,  POWER  OF— 

Is  not  an  equitable  assignment  or  appropriation,  89-9a 
See  Equitable  Assionmekt. 

AUCTIONEER— 

Being  mortgagee,  entitled  to  charge  commission,  294. 

Fiduciary  position  of,  470. 

When  and  when  not  he  may  have  interpleader,  587. 

AUCTIONS— 

Agreement  not  to  bid  at  auctions,  475. 
Puffing  at  auction,  when  permitted,  475. 

AUXILIARY  JURISDICTION— 

In  aid  of  defects  of  common  law  system,  now  obsolete,  12-15,  590. 
Heads  of,— 

(i.)  Diicovery,  S90-S93. 

(la.)  Perpetuating  testimony,  and  De  bene  esse,  593-597* 

(2.)  Quia  timet,  and  bills  of  peace,  597-599. 

(3.)  Delivery  up  of  documents,  599-^3. , 

(4.)  Establishing  wills,  603-608. 

(5.)  Writ  ne  exeat  regiho,  608-609. 
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BANKERS  AND  BROKERS. 
Difttingnishedy  509. 

BANKRUPTCY  ACT  (1869)— 

How  far  it  affects  settlementa  as  fraudulent,  83«84. 

BENE  ESSE.— See  De  Bsnb  Essb. 

BENEFICIARIES— 

Trusteea  cannot  nsnallj  take  as,  123. 
Devise  with  a  charge,  devisees  take  as,  122. 

BILL  OF  EXOHANOB. 

Acceptance  of,  in  part  pajrment  of  purohase-money  no  waiver  of  lien, 

unless  taken  in  xu&s^thetum  of  lien,  is8-x29. 
When  may  he  followed  hy  eetiui  q^  tnut,  159. 
Remedy  in  case  of  lost,  422. 
Remedy  in  case  of  destroyed,  423. 

BILL  OF  PEACa- 

How  distinguished  from  hill  qviia  Hmett  597-598. 
Object  of,  598. 
Oases  for,  598. 
Instances  of,  598-599. 
(i.)  Right  oonclusively  estahlished  and  afterwards  threatened  with 

fresh  litigation,  599. 
(2.)  Oppressive  actions  of  ejectment,  599. 
Judicature  Acts,  effect  of,  599. 

BILL,  QUIA  TIMET— 

In  order  to  prevent  anticipated  wrong,  597. 

As  by  appointing  a  receiver,  or  directing  security  to  be  given,  597. 

Jurisdiction  to  cancel  and  deliver  up  documents  on  principle  of,  602. 

BILL  TO  ESTABLISH  WELL— 

Court  of  Probate  had  jurisdiction  over  wills  of  personalty,  603. 
Equity  dealt  with  wills  incidentally,  603. 

Devisee  might  come  into  equity  to  establish  a  will  against  heir-at- 
law,  6o4« 
Even  though  heir-at-law  had  not  brought  ejectment,  604. 
Devisee  might  establish  a  will  against  all  setting  .up  an  adverse 

right,  60s, 
Heir-at-law  could  come  into  equity  only  by  consent,  605. 
Proof  of  will  in  Probate  division  of  High  Court,  mode  and  effect  of, 
(i.)  When  in  solemn  form,  606. 
(3.)  When  in  common  form,  606. 
Recent  decisions,  effect  of,  606-607. 
Judicature  Acts,  effect  of,  607-608. 

BILL  TO  PERPETUATE  TESTIMONY— Skb  Tbstiiiokt,   Bill  to 
Pebfetuate. 

BILL  TO  TAKE  EVIDENCB  DE  BENE  ESSE.— Ses  Tebtimont, 
Bill  to  Perpetuate. 

BILLS  OF  SALE  ACTS  (1878  and  1882). 

Require  registration  of  post-nuptial  settlement,  83. 
See  Fbaudulent  Trusts  and  Qiets. 
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BONA  VACANTIA— 

When  Crown  takei  penonalty  aa,  123. 
When  Crown  does  not  take  peraonalty  at,  123. 

BOND— 

Auigned  by  memorandom  not  under  seal,  when  effective  and  when 

not,  62-63. 
Acceptance  of,  for  porchase-money,  not  a  waiver  of  lien  on  estate, 

?28. 

Unless  taken  in  whfAiiMAUm  of  lien,  128, 

Tacking  of,  309. 

Remedy  in  case  of  lost,  419-420. 

BREACH  OF  TRUST— 

Creates  a  simple  contract  debt,  158-159. 

Right  of  following  the  property  into  which  the  trust  fond  has  been 

converted,  159. 
When  money  and  notes  may  be  foUowed,  159. 
Interest  payable  on,  z6a 
Release  or  confirmation  by  ceftiii  q^  tnui^  i6z. 

BROKERS  AND  BANKERS— 
Distingnished,  509. 

BUILDING  SOCIETY  MORTGAGES— 
Nature  of  fines  in,  300. 

CANCELLING  AND  DEUVBRY  UP  OP  DOCUMBNTS- 
When  instrument  ordered  to  be  delivered  np,  599-600. 

On  principle  qykia  timet,  6oOi 
Granting  such  a  decree  a  matter  not  of  right  but  of  discretion,  600. 
Voluntary  deed  or  agreement,  not  ordinarily  relieved  against, 
600. 
Relief  granted  on  terms,  600. 

Relief  where  plaintiff  has  good  defence  in  equity  though  not  at 
law,  600. 
(i.)  Voidable  instruments, — 
(a.)  When  cancelled,  6oo-6oz. 

Four  groups  of  cases,  600-601. 
(&.)  When  not  cancelled,  6oz. 
(2.)  Void  instruments, — 
Difiioulty  as  to,  601-602. 

(a)  When  delivered  up,  and  grounds  for  delivery  up,  602. 
(6.)  When  not  delivered  up,  and  grounds  for  non-delivery  up, 
602-603. 
Judicature  Acts,  effect  of,  603. 

CARE  AND  DILIGENCE- 

Required  of  trustees  and  eiecutors,  amount  of,  141-142. 

CAVEAT  EMPTOR.—  See  Fraud  in  Equitt. 

CERTAINTIES,  THE  THREE.— See  Tbustb,  Cbbation  of. 

CESTUI  QUE  USK— See  Cbstui  qub  Trust. 

CESTUI  QUE  TRUST- 

Death  of,  intestate  and  without  representatives,  effect  of,  122-123. 
There  is  no  escheat  if  trustee  or  mortgagee  seised  in  fee,  123. 
The  Crown  takes  personalty  as  hwM  vocantto,  123. 
But  executor  may  in  some  oases  take,  123. 
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CESTUI  QUE  TBTJST—ieonUnuid,) 

Trustee  caonot  in  general  parohase  estate  from,  144. 

Bemedies  of,  in  event  of  a  breach  of  triut,  157-159. 

May  follow  the  property,  159. 

Bight  of,  to  follow  trust  fund  where  wrongfully  converted,  159. 

When  notes,  money,  may  be  followed,  159. 

Aoquiescenoe  by,  x6o-x6i. 

Belease  or  confirmation  by,  z6z. 

See  also  Tbtjst  ;  Tbdstees. 

CHAMPBBTY— 

Assignments  affected  by,  94. 

Fvacehue  pendente  lUe,  when  permitted  and  when  not,  94-95. 

GHAB6E  OF  DEBTS— 

Purchaser  of  personalty,  ozonerated,  though  a,  105. 
Purchaser  of  realty,  exonerated,  where  charge  general,  105. 
Purchaser  of  realty,  exonerated,  under  statute  even  where  debts 

specified,  106-107. 
Gives  devisees  in  fee  upon  trust  implied  power  to  sell  or  mortgage, 

Z07-Z08. 
Gives  executors  the  like  power,  failing  devisees,  Z07-Z08. 
Distinction  between  trust  or  power  and  charge, — as  to  when  time  is 

a  bar  or  not^  259-960. 


CHABITIES- 

I.  Charities  are  favoured  by  law  in  respects  following  : — 
(i.)  A  testator's  general  charitable  intention  will  be  carried  into 
effect  by  the  court,  Z09-ZZ0. 
Provided  object  be,  in  fact,  charitable,  Z09-ZXO. 
(za.)  Doctrine  of  cp-pree  applied, — 

Where  a  general  charitable  intention,  zzz. 
Not  where  there  is  a  specific  object,  zzz. 
(2.)  Defects  in  conveyance  to,  supplied,  zi2. 
(3.)  No  resulting  trust  of  surplus  to  representativea  of  donor, 
where  a  general  charitable  intention,  ZZ2-ZZ3. 
Even  where  excess  of  income  subsequently  arises,  112. 
But  a  resulting  trust  where  original  income  not  all  given, 

"3- 
n.  Charities  are  treated  on  a  level  with  individuals  in  respects 
following!— 
(z.)  Want  of  executor  or  trustee  supplied,  ZZ3. 
(2.)  Lapse  of  time  a  bar,  XZ3-ZZ4. 
IIL  Charities  less  favoured  than  individuals  in  respect  that,  - 
Assets  not  marshalled  in  favour  of  charities,  ZX4. 
Unless  by  express  direction  of  testator,  ZZ4-ZZ5. 

CHATTELS  PEESONAL— 

Statute  of  Uses  not  applicable  to,  5z. 

Trusts  of,  not  within  the  Statute  of  Frauds,  52-53. 

Not  within  27  Elia.,  c.  4,  76-77. 

Donatio  mortis  eausd  of,  what  constitutes,  z64-z65. 

Husband's  right  in  wife's,  340-34Z. 
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CHATTELS  BEAL- 

Within  vj  Eli*.,  c  4,  76-77. 
Within  Statute  of  Frauds,  52-53. 
Not  within  Statute  of  UseBj  51. 
Husband's  right  in  wife's,  340-341. 

CHILD— 

Presumption  of  advanoement  to.— See  Advanoekebt. 
Presumption  of  satisfaction  in  case  of  legacy  to.— See  Satisfaction. 
Father  is  bound  to  maintain.— See  Infakts. 
Fraudulent  appointment  by  father  to.— See  Fbaud  IN  Equity. 

CHOSE  IN  ACTION— 

Not  generally  assignable  at  law,  87-88. 

When  assignable  in  equity,  88. 

At  law  also  now,  89. 

Assignee  of,  takes  subject  to  equities,  99. 

With  certain  exceptions,  93-93. 

Must  be  reduced  into  possession  by  trustee  without  delay,  152-153. 

Whether  subject  of  dimaJtiio  mortis  cauid,  166-167. 

Husband's  rights  in  wife's,  340-341. 

CIVIL  LAW— 

Traces  of  its  influence  on  English  equity,  5-6,  7,  173,  208. 

COMMEBODLL  PURCHASES— 
No  BurriTorship  in,  126. 

But  land  dcTised  in  joint-tenancy,  and  not  used  for  partnership  pur- 
poses, still  remains  joint,  126. 

COMPENSATION.— See  Election. 

COMPBOMISES- 

Bequisites  to  ralidity  of,  432-433.    See  HiBTAXS. 

CONCEALMENT.— See  Fraud  in  Equitt. 

CONCURRENT  JURISDICTION— 

Where  equity  has,  with  common  law,  12-14. 

Rule  as  to  validity  of  defence  of  purchase  for  value  without  notice, 

being  good,  does  not  apply  to,  28. 
Origin  of,  4x6. 
Extends  to  cases  where  there  is  not  a  plain,  adequate,  and  complete 

remedy  at  law,  4x6-417. 
Division  of  the  subject,  417, 

CONSIDERATION— 

Trust  may  arise  without,  62-63.    See  Voluntabt  Trusts. 

Classification  of  considerations,  78. 

Marriage  a  valuable,  under  27  Eliz.,  0.  4,  if  hondfldCf  78-79. 

Seeut^  if  maid  fide,  8a 

Who  within  scope  of  marriage  consideration,  84. 

CONSOLIDATION  OF  MORTGAOES— 

Distinguished  from  tackiDg,  31Z. 
Necessary  limit  to,  312. 
Abolition  of,  3x2-3x3. 
See  Taokino;  Mortqaoi. 
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CONSTRUCnVB  FRAUD.— See  Fraud  nr  Equity. 

CONSTRUCnVB  NOTIOB.— See  NonOE. 

CONSTRUCTIVB  TRUSTS— 

Definition  of,  and  distinction  from  expreued  and  implied  tniBti.  127. 
Varieties  of : — 

(i.)  Vendor's  lien  for  unpaid  purchase-money.  137-132. 

Lien  not  lost  by  taking  a  collateral  security  j)«r  te,  128. 
As  a  bond,  bill,  or  promissory-note,  128. 
Unless  bond,  &o.,  iuhttitutive  of  the  lien,  128-129. 
Against  whom  lien  may  be  enforced,  129.13a 
Against  whom  lien  may  not  be  enforced,  131. 
Vendor  may  lose  hik  lien  by  negligence,  131. 
(ia»)  Vendee^s  lien  for  prematurely  paid  purchase-money,  132. 
(3.)  Renewal  of  lease  by  trustee  in  his  own  name,  132-133. 
(3.)  What  improvements  on  land  of  another  allowed  for,  133*  134. 
He  who  seeks  equity  must  do  equity,  133. 
Improvements  by  tenant  for  life,  when  allowed  for,  133-134. 
Occasion  for  Improvement  of  Land  Act,  1864,  134. 
(4.)  Heir  of  mortgagee  used  to  be  trustee  for  personal  representa- 
tives, 135. 
Mode  of  constructing  trusts,  explained  and  illustrated,  135-136.] 

G0NTIN6ENT  INTERESTS  AND  POSSIBILITIES— 
Assignable  in  equity,  88. 
Assignable  now  at  law  also,  88-89. 
See  Equitable  Assionmbntb. 

CONTINOENT  LEGACY.— See  SATiSFACnoK. 

CONTRACT.— See  SFEomo  Pebfobxancx  ;  iMJUVonoN. 

CONVERSION— 

Of  terminable  and  reversionary  property  comprised  in  residuary 

bequests.— See  Tbustebs. 
Equitable,  principles  of,  175. 

Of  money  into  land  or  laud  into  money»  175. 
Under  will  or  settlement,  175. 
(i.)  What  words  are  necessary,  176. 

Must  be  imperative,  either  (a.)  express  or  (6.)  implied,  at 
where  limitations  are  adapted  only  to  land,  176. 
(2.)  Time  from  which  conversion  takes  place,  177. 
In  wills,  from  testator's  death,  177. 
In  deeds,  from  execution  and  delivery,  177-178. 
Rule  as  to  deeds  inapplical)le  when  oonversion  not  the 

object,  178-179. 
As  in  mortgages,  179. 
Conversion  depending  on  future  option  to  purchase.— See 

OfTIOK  to  PUBOHAfiB. 

Where  purpose  subsequently  fails,  property  is  reconverted, 
183. 
(3.)  Effects  of,  183. 

Right  to  dower  and  curtesy  in  money  to  be  laid  out  in  land, 
183. 
(4.)  Results  of  total  or  partial  failure  of  the  objects  :— 

(a.)  Total  failure  in  deeds  and  wills  alike,  property  results 
unconverted,  184. 
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OONVEESION-(cafi«tn«fti.) 

(6.)  Partial  failure  i-r- 
[aa.)  Under  wills, — 

Undiiposed-of  prooeeda  of  land  directed  to  be  turned 
into  money  result  to  the  heir,  185-187. 

Unless  there  is  a  gift  over  excluding  him,  187. 

Doctrine  does  not  apply  to  sale  by  the  court,  187-188. 

The  land  to  be  sold  results  as  to  the  surplus  to 
the  heir  as  personal  estate,  188. 

At  least  if  that  is  its  actual  condition,  189. 

Where  money  directed  to  be  laid  out  in  land,  un- 
disposed-of  money  results  to  personal  represen- 
tatives as  personal  representatives,  189-190. 

But  it  results  to  the  personal  representatives  as 
personalty,  Z9t. 

Blending  of  real  and  personal  estate,  the  general 
principle  not  thereby  excluded,  192. 

Heir-at-law  not  excluded  except  by  a  devise  over, 
19a. 

May  be  only  for  purposes  of  wiU,  or  out  and  out, 
192-193. 
(66.)  Under  settlements, — 

Property  results    to    settlor    in   converted    form, 

193- 
Distinction   between   partial  failure   under  a  will 
and  under  a  settlement,  194-195. 
See  also  Beconversion  ;  Ikfantb  ;  Lunatics. 

COPYHOLDS- 

Trustsof,  within  Statute  of  Frauds,  52, 

COPYRIGHT— 

Injunction  in  oases  of,  571. 

None  in  irreligious  or  immoral  publication,  571. 

What  is  an  infringement,  571. 

Copyright  in  maps,  571-572. 

In  lectures,  572. 

Publication  of  letters,  when  restrained,  572-573. 

Growing  piracy  of,  action  for,  574, 

See  Injunction. 

COVENANTS— 

To  settle.— See  Psrfobmancb;  SATiSFAonoH. 

To  repair.— See  FoBFKrrnRB. 

To  insure.— See  Fobfkitubb. 

To  build  or  repair.— See  Speoifio  Pebformancb. 

To  use  land  in  a  specified  way.— See  Injunction. 

CBEDITORS— 

Trust  in  favour  of,  revocable,  as  a  general  rule,  85. 

Amounts  to  mere  direction  to  trustees  as  to  mode  of  dispodtion, 

85. 

And  is  an  arrangement  for  debtor's  own  benefit  and  conveni- 
ence, 85-86. 
Irrevocable  after  communication  to, — 

(i.)  Where  creditor's  position  altered  thereby,  86-87. 

(2.)  Where  creditor  a  party  to  deed,  87. 
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BIJBESS.— See  Fbaud  ik  Equity. 

DUTIES  AND  DISCRETIONS. -See  Trustees. 

EliECTION— 

Arises  from  inoonsisient  alternatiTe  gifts,  206. 
Illustrations  of  such  gifts,  206-207. 

Foundation  and  characteristic  effect  of  the  equitable  doctrine,  207-208. 
Derived  from  civil  law,  208. 
Two  courses  open  to  elect  between — 
(a.)  Under  instrument.  208. 
(6.)  Against  instrument,  208-209. 
Principle  of  compensation,  and  not  forfeiture,  governs  the  doctrine, 

209. 
Cases  where  testator  makes  two  bequests  of  his  own  property,  no 

case  of  election  proper,  210. 
There  must  be  a  fund  from  which  compensation  can  be  made,  «.«., 

some  property  of  donor's  own,  210-2x1. 
Case  of  donor  not  adding  any  property  of  his  own,  211-212. 
Case  of  donor  adding  some  property  of  his  own,  211-2x2. 
Election  under  powers,  2x2-2x5. 
(a.)  As  to  person  entitled  in  default,  a  true  case  of  election,  2x2. 
(6.)  As  to  person  entitled  under  power,  no  case  of  election  proper, 
212-213. 
But  the  same  thing  in  effect,  213-2x4. 
(c.)  Directions  modifying  appointment,  when  valid  and  when  in- 
valid, 214-2x5. 
Where  testator  affects  to  dispose  of  his  own  by  an  ineffectual  instru- 
ment, 2x5. 
Infancy,  215-2x6. 
Coverture,  2x6. 

Wills  before  i  Vict.,  c.  26,  2x6-217. 
With  reference  to  dower,  217-2x8. 

What  is  inconsistent  with  widow's  right  to  dower,  218. 
To  raise  question  of,  immaterial  whether  testator  did  or  did  not  know 

property,  not  to  be  his  own,  2i8-2i9. 
Testator  is  presumed  to  have  given  his  own  where  he  has  a  limited 

interest,  219-220. 
Evidence  d€hor$  the  instrument  not  admissible  to  make  out  a  case  of 

election,  220-221. 
Persons  under  disabilities,  mode  of  election  by, — 
Married  women,  221-222. 
Infants,  222. 
Lunatics,  222. 
Persons  compelled  to  elect  may  have  accounts  taken,  223. 
Are  not  bound  by  mistake  as  to  value,  223. 
What  is  deemed  an  election  by  conduct,  223-224. 
Length  of  time  raises  presumption  of,  224. 

EQUALITY  IS  EQUITY— 

Leaning  in  equity  against  joint-tenancies,  40-41. 
See  Joini-Tenahcibs. 

EQUITABLE  ASSETS.--See  Assets, 

EQUITABLE  ASSIGNMENT— 

General  rule  of  old  common  law,  that  Ma#e  in  ciction  is  not  assign- 
able, 87-88. 
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EQUITABLE  ASSIGNMENT— (continued.) 
General  rule  infringed  upon  by  equity.  88. 
General  rule  infringed  even  by  common  law,  88-89. 
Contingent  interests  and  possibilities  assigned  under  8  &  9  Yict., 

c.  106,  88. 
Policies  of  life  and  marine  insurance  now  assignable  by  statute, 

88-89. 
Debts  and  other  legal  choees  in  action  under  Judicature  Act  (1873), 

89. 
Oder  given  by  debtor  to  creditor  on  a  third  person  a  good  equitable 

assignment,  ».e.,  appropriation,  89. 
Secua  mandate  from  principal  to  agent,  89-90. 
Notice  to  legal  holder  by  assignee  is  necessary  to  perfect  his  title  as 

against  third  person,  91. 
Such  notice  is  tantamount  to  possession  and  gives  assignee  a  right  in 

rem,  gx-ga. 
Assignee  of  chose  in  action  takes  subject  to  equities,  92. 
Except  in  the  case  of  negotiable  securities  and  of  debentures  payable 

to  bearer,  92-93. 
Assignments  of  debts,  &o.,  under  Judicature  Acts,  93. 
Auignments  contrary  to  public  policy,  as  of  salary  of  public  officer, 

94. 
Assignments  affected  by  champerty  and  maintenance,  94. 
Purchase  of  an  interest  pendente  lite,  when  permitted,  and  when  not, 

94-95. 
Assignments  by  incapacitated  persons,  95. 

EQUITABLE  DEFENCES  AT  LAW.— See  Injunction. 

EQIHTABLE  JURISDICTION— 

Courts  boimd  by  settled  rules  and  precedents,  4,  5. 
Origin  of  jurisdiction  of  Court  of  Chancery,  5,  6. 
Reasons  of  separation  between  civil  law  and  English,  6-11. 
New  defences  unprovided  for,  9,  10. 

Ordinance  of  sa  Edw.  IIL  as  to  matters  "of  grace,"  zo,  iz. 
The  originally  exclusive  jurisdiction,  13-14. 
The  originally  concurrent  jurisdiction,  14. 
The  now  obsolete  auxiliary  jurisdiction,  Z4-15. 

EQUITABLE  MORTGAGE.— See  Mobtoaob,  Equitable. 

EQUITABLE  LIEN— 

Vendor's  Hen  for  unpaid  purchase-money,  127- z 32. 
Vendee's  lien  for  prematurely  paid  purchase-money,  Z3a-Z33. 
None  under  covenant  to  purchase  and  settle  lands,  229. 
See  CONSTBUCTIVB  Tbusts. 

EQUITY— 

Various  senses  in  which  equity  is  used,  z,  2. 

Common  law  as  much  founded  on  natural  justice  and  good  conscience 

as,  2. 
Definition  of,  by  reference  to  its  extent,  and  not  its  content,  2,  3. 
The  old  definitions  of  equity  stated  and  explained,  3,  4. 
Modem  equity,  character  of,  4,  5. 
Courts  of.  bound  by  settled  rules  and  precedents,  4. 
Modes  of  interpreting  laws  same  in,  as  at  common  law,  4,  5. 
Reasons  of  separation  between  common  law  and  equity,  6-zz. 
(z.    Common  law  became  Aju$  ttrictum  too  early,  7,  8. 

3D 
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EQUITY— (conftntifd. ) 

(2.)  Roman  law  was  deprived  of  aniboritj  in  the  conrts,  7. 

(3.)  System  of  common  law  procedure  more  defective  even  than 

common  law  principlefl,  8-9. 
(4.)  Failure  of  remedy  attempted  by  statute  in  eoniimili  eatu,  9-10. 
(5.)  Ordinance  of  22  Edw.  m.  made  Chancellor  a  perpetual  court 
for  matters  "of  grace,"  10,  xx. 
Modem  fusion  of  equity  and  law,  11,  la. 
Equity  is  a  science  and  rests  on  maxims,  16.    See  MAXTlfft  OF  Equitt. 

EQUITY  ACTS  IN  PERSONAM— 
Meaning  of  this  maxim,  43. 
Illustrations  of,  43-44,  553. 

EQUITY  AIDS  THE  VIGILANT.— See  Vigilantibus.  &o. 

EQUITY  DELIGHTETH  IN  EQUALITY.— See  Equalttt  in  Equitt. 

EQUITY  OF  REDEMPTION.— See  Mobtoage. 

EQUITY  FOLLOWS  THE  LAW— 

In  originally  concurrent  jurisdiction,  absolutely,  18. 
In  originally  exclusive  jurisdiction,  discretionarily,  18. 
Limits  of  the  maxim,  19-20. 
Illustrations  of  maxim, — 
(i.)  Application  of  canons  of  descent,  X8-X9. 

Mode  of  evading  these  rules  in  a  proper  case,  x9-3a 
(x)  Construction  of  words  of  limitation,  2a 
(3.)  Application  of  statutes  of  limitation,  aa-22. 

EQUITY  WILL  NOT  SUFFER  A  WRONG,  &c.— See  No  Wbono 
Without  a  Rbmrdt  in  Equity. 

EQUITY,  WHO  SEEKS,  MUST  DO— 
Illustrations  of  maxim,  37,  38. 

EQUITY  LOOKS  TO  CLEAN  HANDS— 
Illustrations  of  maxim,  37,  39. 

EQUITY  LOOKS  TO  THE  INTENT  RATHER  THAN  THE  FORM— 
Illustrations  of  maxim,  41-42. 

EQUITY,  DELAY  DEFEATa— See  Vigilantibus,  ko, 

EQUITY,  EQUALITY  IS.— See  Equality  is  Equity. 

EQUITY  LOOKS   ON   THAT   AS   DONE   WHICH    OUGHT   TO 
HAVE  BEEN  DONE— 
Illustrations  of  the  maxim.  42-43. 

EQUITY  IMPUTES  AN  INTENTIONTO  FULFIL  AN  OBUGATION- 
Illustrations  of  the  maxim,  43. 

EQUITY  TO  A  SETTLEMENT— 

An  equitable  modification  of  the  husband's  legal  rights,  373. 
Marriage  a  gift  of  wife's  personal  property  to  husband  subject  to  his 

reduction  of  it  into  possession,  373. 
Her  equity  does  not  depend  on  a  right  of  property  in  her,  373-374. 
But  arises  from  the  maxim,  **He  who  seeks  equity  must  do  equity,* 

374. 
The  court  imposes  conditions  on  the  husband  coming  as  plaintiff,  374, 
Principle  extended  to  the  husband's  general  assignees,  374. 
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EQUITY  TO  A  SETTLEMENT— {continued,) 

Principle  extended  to  the  husband's  particular  assignees,  375. 
Wife  permitted  to  assert  her  right  as  plaintiff,  375. 
General  principle  on  which  court  acts,  375-376. 
General  principle,  how  far  affected  by  the  Married  "Women's  Pro- 
perty Act,  1882,  376. 
General  principle  illustrated,  376-383. 
(i.)  Wife's  leasehold,— 
(a.)  Equitable,  376. 
(6.)  Legal,  377. 
(2,)  Wife's  pure  personal  property,— 
(a.)  Legal,  377. 
(6.)  Equitable,  377-380. 

(aa.)  Absolute  interest,  377-378. 
(66.)  Life  interest, — 

If  husband  is  or  is  not  maintaining  wife,  378. 
As  against  husband's  assignee  with  notice,  379. 
No  equity  to  arrears  of  income,  38a 
(3.)  Wife's  realty,— 

(a.)  Of  inheritance, — 
{aa.)  Legal,  38a 
(66.)  Equitable,  380-381, 
(6.)  Life  estate, — 
{aa.)  Legal,  381. 
(66.)  Equitable,  381-383. 
Wife's,  defeated  by  her  alienation,  383. 
Of  interests  in  real  estate,  383. 
Of  interests  in  personal  estate,  383-384. 
Wife's  choses  in  action  belonged  to  husband  if  he  reduced  them  into 

possession,  384. 
Wife  surviving  her  husband  takes  her  reversionary  interest  which 

he  has  not  reduced  into  possession,  384-385. 
Assignee  can  take  no  more  than  the  husband  has  to  give,  385. 
Court  had  not  power  to  take  wife*f  consent  to  part  with  her  rever- 
sionary interest,  385. 
For  she  would  lose  a  future  possible  equity  and  her  chance  of  sur- 
vivorship, 385. 
She  had  no  equity  out  of  reversionary  interest  so  long  as  reversion- 
ary, 385. 
It  was  an  obligation  fastened,  not  on  the  property,  but  on  the  right 

to  receive  it,  385-386. 
By  20  &  31  Vict.,  c.  27,  feme  covert  may  alien  her  reversionary  interest 

in  personalty  by  deed  acknowledged,  386-387. 
But  not  property  which  she  is  restrained  from  alienating,  387. 
Nor  property  settled  on  her  marriage,  387. 
As  to  cases  of  reversionary  interests  not  within  the  Act,  387-388. 
If  husband  die  before  reversion  falls  in,  purchaser  loses  hii  pur- 
chase, 387. 
If  reversion  falls  into  possession,  the  husband  and  wife  living, 

purchaser  will  take  it,  subject  to  her  equity,  387. 
If  wife  die  first,  and  then  the  reversion  falls  in,  purchaser  takes 
all,  388. 
What  amounts  to  reduction  into  possession,  388. 
Mere  assignment  of  a  reversion  is  not  a  reduction  into  possession,  388. 
Husband's  transfer  of  title-deeds,  of  which  his  wife  was  equitable 
mortgagee,  is  not  sufficient,  388-389. 
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EQUITY  TO  A  SETTLEMENT— (conitAuetf.) 

Order  of  oonrt  to  paj  -wife's  income  into  reeeiver*!  hands  is,  389. 
Settlement,  if  made,  most  be  on  wife  and  children,  389-390. 
Though  she  may  waire  it,  and  thus  deprive  her  children,  39a 
When  the  right  of  children  becomes  indefeasible,  390-391. 

If  wife  dies  before  bill  filed,  children  have  no  right,  39a 

If  wife  dies  after  filing  bUl,  but  before'decree,  children  have  no 
right,  390-391. 

Bight  of  children  as  against  husband  arises  on  decree,  391. 
Right  of  children  may  arise  out  of  contract  by  father,  391. 
Wife  may  after  decree,  but  before  execution  of  the  settlement,  waive 

her,  and  so  defeat  her  children's  right,  391. 
No  such  waiver  by  married  woman,  being  an  infant,  392. 
What  will  defeat  her  right*to  a  settlement,  39a. 

Husband's  receipt  of  the  fund,  399. 

Where  her  debts  exceed  the  fund,  39s. 

Where  his  debts  exceed  the  fund,  39a. 

An  adequate  settlement,  393. 

Her  adultery  and  desertion  of  the  husband,  393. 

She  does  not  lose  it  where  both  are  living  in  adultery,  393-393* 

Her  fraud,  393. 
Amount  of  settlement,  393-394. 

If  husband  refuse,  so  long  as  he  maintains  her,  he  takes  income,  393. 
Amount  depends  on  circumstances,  393-394. 

Previous  benefits  from  husband's  property,  394, 

Conduct  of  both,  394. 

Generally  half  the  fund  is  settled  on  her,  394. 

Sometimes  the  whole,  394, 
Form  of  settlement,  394. 
How  far  binding  as  against  creditors  of  husband,  395. 

If  husband  reduce  hei' property  into  possession,  and  then  make 
a  settlement,  it  must  conform  to  13  Eliz.,  c.  5,  395. 

Valid  if  Umdfide^  although  on  a  meritorious  consideration,  395. 

Trader's  settlement  of  wife's  property  under  Bankruptcy  Act 
(1869),  395. 

If  court  decree  the  settlement,  creditors  are  bound,  395. 

Settlement  by  husband  on  trustees  refusing  ^to  jwrt  with  the 
wife's  property,  also  good,  395-396. 

EVIDENOB.— See  ExTRiNSio  EviDEfCB. 

EVTDENOE  DE  BENE  ESSE.— See  De  Bene  Esse. 

EXCLUSIVE  JURISDICTION— 
Prior  to  Judicature  Acts,  la. 
Subsequent  to,  and  in  consequence  of,  same  Acts,  ia-14. 

EXECUTOR- 

Before  i  Will.  IV.,  c.  40,  entitled  to  undisposed-of  residue'of  personal 

estate,  123-134. 
Except  where  excluded  by  testator's  intention,  express  or  implied,  123. 
Now  trustee  for  representatives  of  deceased,  124. 
Care  and  diligence  required  of,  141-142. 
No  remuneration  allowed  to,  142. 
May  not  make  profit  out  of  estate,  143-144. 
Answerable  for  own  acts  only,  149-150. 
Di£Perence  between  trustee  and,  150. 
Joining  in  receipts  primd  facie  liable,  150 
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EXEOXmOR— (continued.) 

Miut  not  allow  estate  of  testator  to  remain  ont  on  personal  seoority, 

152-153. 
And  most  forthwith  invest  same,  153. 
Ihyestments  by,  on  authorised  securities,  153-154. 
Statutory  powers  of  investment,  154. 

Conversion  of  terminable  and  reversionary  property  by,  155. 
Carrying  on  trade,  liability  and  rights  of,  155-156. 
Right  of,  to  prefer  creditor,  356-257. 
Betainer  by,  376. 

Not  oharged  for  aoddental  loss  or  failure  of  assets,  425-426. 
Under  such  circumstances  creditor's  action  stayed,  426. 
See  also  Tbubtbxs. 

EXECUTED  AND  EXBCUTOET  TRUSTS— 
Distinction  between  in  n,  54-55. 
As  to  trusts  executed,  equity  follows  law,  55. 
Am  to  trusts  executory,  equity  may  or  may  not  follow  law,  55-56. 
Distinction  between  executory  trusts  in  marriage  articles  and  in 

wills,  56-57. 
Under  marriage  articles,  court  decrees  a  settlement  in  conformity 

with  presumed  intention,  57-58. 
In  wills,  court  seeks  for  the  expressed  intention,  59. 
Trusts  executory  in  wills  construed  strictly  in  absence  of  expressed 

intention  to  the  contrary,  59. 
Trusts  executory  construed  according  to  contrary  intention,  if  that  is 

expressed,  59-61. 
What  expressions  show  a  contrary  intention,  61-62. 

EX  NUDO  PACTO  NON  ORITUR  ACTIO— 

Application  of  maxim  to  voluntary  trusts,  62-63. 
See  VoLUNTABT  Trusts. 

EXONERATION— 

What  exonerates  personalty  from  payment  of  debts,  266-267. 
Mortgaged  estate  exonerated  prior  to  Locke  King*s  Act,  17  k  z8 

Vict,,  c  113,  267. 
Personalty  primarily  liable,  unless  mortgaged  estate  devised  cum 

onere,  or  personalty  exonerated,  268. 
Mortgaged  estate  is  primary  fund  when  mortgage  is  ancestral  debt, 

268-269. 
Since  Locke  King's  Act  mortgaged  freeholds  and  oopyholda  devolve 

cum  onere,  269. 
Query— as  to  leaseholds,  269. 

Leaseholds  included  in  Amending  Act  (1877),  269-270. 
Act  refers  only  to  specified  charges,  270. 
Vendor's  lien  under  30  &  31  Viet,  0.  69,  and  40  &  41  Vict.,  e.  34, 

270. 
Rateable  incidence  of  mortgage  in  case  of  mixed  security,  27a 
Provided  there  be  no  contrary  or  other  intention  expressed,  270-271. 
Mortgaged  estate  exonerated  if  a  direction  to  pay  debts  out  of  another 

fund,  271-272. 
But  not  by  a  general  direction  to  pay  debts,  272. 
By  30  &  31  Vict.,  c  69,  intention  to  charge  the  personalty  must  be 

expressed  or  necessarily  implied,  272. 

EXPECTANCIES.— See  Equitablb  Assioniismt;  Fbaud  in  Equitt. 
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FBAX7D  IN  EQVrrY— {continued,) 

Iiutdequaoy  of  consideration  will  not  per  se  avoid  %  contract, 

451-452. 
Inadequacy  may  be  evidence  of  fraud,  and  then  it  will  avoid  a 

contract,  453. 
An  apparent  inadequacy  may  be  explained  away,  453-453. 
Equity  will  not  aid  where  parties  cannot  be  placed  in  ttatu  quo^ 

453. 
Fraudulent  contracts  usually  valid  until  avoided,  453. 
Fraudulent  contracts  may  become  not  avoidable,  453. 
Fraudulent  contracts  may  not  affect  company,  454. 
Contracts  fraudulent  by  statute  merely,  454. 
2.  Cases  of  fraud  arising  from  the  condition  of  the  injured  parties, 

454-459. 
Free  and  full  consent  necessary  to  every  agreement,  454-455. 
Gifts  and  legacies  on  condition  against  marrying  without  con- 
sent, not  defeated  by  fraudulent  refusal,  455. 
(i.)  Persons  non  eampotei  mentii,  455. 

Contract  with  lunatic  in  good  faith  and  for  his  benefit 
will  be  upheld,  455. 
(2.)  Drunkenness, — 

Must  be  excessive  in  order  to  set  aside  contract,  456. 
Slight,  not  a  cause  for  relief,  unless  unfair  advantage 

taken,  456. 
Parties  left  to  remedy  at  law,  456. 
(3.)  Imbecile  persons,  456-457. 

(4.)  Persons  of  comi>etent  understanding  under  undue  in- 
fluence, 457. 
Duress  or  extreme  necessity,  457. 
(5.)  Infants,  457*458. 

Liable  for  necessaries,  457. 

Equity  will  not  uphold  agreement  to  prejudice  of,  458. 
Acts  of  an  infant  may  be  voidable,  458. 
Provisions  of  Infants'  Belief  Act  (1874),  458. 
(6.)  Feme  covert  no  capacity  to  contract  at  law,  458. 

Quasi-power  to  contract  in  equity  in  respect  of  her  separate 
estate,  458-459. 
And  under  Bilarried  Women's  Property  Act  (1870),  and 
Married  Women's  Property  Act  (1882),  459. 

II.  CONBTBXJOnVB— 
Three  Classes,  460. 

(z.)  Constructive  frauds  as  contrary  to  policy  of  the  law,  460-464. 
Marriage  brokage  contracts,  461. 

Beward  to  parent  or  guardiaa  to  consent  to  marriage  of  child,  461. 
Secret  agreement  in  fraud  of  marriage,  461. 
Be  wards  given  for  influencing  another  person  in  making  a  will,  461- 

46a. 
Contracts  in  general  restraint  of  marriage,  void,  463. 
Contracts  in  general  restraint  of  trade,  void,  643. 
But  not  speci&l  restraint,  462. 

Agreements  founded  on  violation  of  public  confidence,  462-263. 
As  buying  and  selling  offices,  463. 
Frauds  in  relation  to  the  transfer  of  shares  in  joint-stock  companies, 

463-464- 
Neither  party  to  an  illegal  agreement  is  aided,  as  a  general  rule,  464. 
Bxeept  on  grounds  of  public  policy,  464, 


INDEX   TO  THE  PRINCIPLES.  793 

FRAUD  IN  EQUITY— (contintied.) 

(3.)  Oonstnictive  frauds  arising  from  a  fiduciarj  rolation,  464-471. 
Gifts  from  child  to  parent  void  if  not  in  perfect  good  faith,  4154-465. 
Gifts  by  child  shortly  after  minority ,  465. 
By  father  when  infirm  in  mind  and- body,  465. 
Guardian  and  ward  cannot  deal  with  each  other  during  continuance 

of  the  relation,  465. 
Gift  by  ward  soon  after  termination  of  guardianship  viewed  with 

suspicion,  465-466. 
Gift  upheld  when  influenoe  and  legal  authority  have  ceased,  466. 
Quasi-guardians,  466. 
Medical  advisers,  466. 
Ministers  of  religion,  466. 
Solicitor  and  client,  466-468. 
Gift  from  client  to  solicitor  pending  that  relation  cannot  stand, 

466-467. 
Solicitors  may  purchase  from  client,  but  there  must  be  perfect  bona 

Jldetf  466-467. 
Rule  as  to  gifts  is  absolute,  467. 
Solicitor  must  make  no  more  advantage  than  his  fair  professional 

remuneration,  467. 
Agreement  to  pay  a  gross  sum  for  past  business  is  valid,  467-468. 
And  for  futare  business,  under  33  &  34  Vict.,  c.  28,  and  under  44  k 

45  Vict.,  c.  44,  468. 
Trustee  and  cestui  que  triistf  468. 
Trustees  must  not  place  themselves  in  a  position  inconsistent  with 

the  interests  of  the  trust,  468. 
Purchase  by  trustee  from  cestui  que  trust  cannot  be  upheld,  468-469. 
Except  on  dear  and  distinct  evidence  that  the  cestui  qui  trust  in- 
tended the  trustee  to  purchase,  469. 
Trustee  may  purchase  from  cestui  que  trust,  who  is  sui  juris,  and  has 

discharged  him,  469. 
Gift  to  trustee  treated  on  same  principles  as  one  between  guardian 

and  ward.  469. 
Principal  and  agent,  470. 

Entire  good  faith  and  complete  disclosure  necessary  in  dealings  be- 
tween principal  and  agent,  470. 
Agent  cannot  make  any  secret  profit  out  of  his  agency,  470. 
Other  cases  of  confidential  or  fiduciary  relations,  470-471. 

Counsel,  470. 

Auctioneers,  47OW 

Debtor,  creditor,  and  sureties,  470-471. 

Creditor  doing  or  omitting  any  act  to  the  injury  of  sureties, 
releases  the  latter,  471. 
(3.)  Constructive  frauds,  as  being  unconscientious  or  injurious  to 
the  rights  of  third  parties,  471-478. 
Statute  of  Frauds  cannot  be  set  up  as  a  protection  to  fraud,  471. 
If  contract  not  put  into  writing  through  fraud  of  a  party,  he  cannot 

set  it  up  as  a  defence,  471. 
Common  sailors,  471. 
Bargains  with  heirs  and  ezpeetants,  472. 
Purchase  of  reversions  since  32  &  33  Vict.,  e.  4,  472, 
Knowledge  of  person  standing  in  loco  parentis  does  not  per  se  make 

invalid  transactions  valid,  472-473. 
Post  obits,  473. 
Tradesmen  selling  goods  at  extravagant  prices^  473 
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FRAUD  IN  EqUlTY— {continued,) 

Party  injured  may  acquiesce  after  pressnre  of  necessity  has  ceastd,  473. 
One  who  knowingly  produces  false  impression  to  mislead  third  per- 
son, or  who  enables  another  to  commit  a  fraud,  is  answerable, 

473-474. 
A  man  who  has  title  to  property  standing  by,  and  letting  another 

purchase  or  deal  with  it,  is  bound,  474. 
Even  though  there  be  no  fraud,  only  f orgetf ulness,  474-475. 
Agreements  at  auctions  not  to  bid  against  one  another,  475. 
Employment  of  puffer  at  auction,  475. 
Fraud  upon  consenting  creditors  to  a  composition  deed,  475. 
A  person  obtaining  a  donation  must  always  be  prepared  toprore  bona 

M^f  475-476. 

A  power  must  be  exercised  bond  fide  for  the  end  designed,  476. 
,      Secret  agreements  in  fraud  of  object  of  power,  476. 
Appointment  by  father  to  a  sickly  infant,  476. 
A  Toid  appointment  good  in  part  if  severable,  477. 
Doctrine  of  illusory  appointments,  477. 

Abolished  by  i  Will.  IV.,  c.  4(5,  477. 
^Effect  of  Powers  Amendment  Act,  1874,  477. 
A  man  representing  a  certain  state  of  facts  as  an  inducement  to  a 

contract  cannot  derogate  from  it  by  his  own  act,  477-478. 

FRAUD  ON  MARITAL  RIGHTS— 

Wife  must  not  commit  a  fraud  on  marital  right,  396. 
Conreyance  by  wife  primd  facie  good,  396. 
(i.)  If  during  treaty  of  marriage  she  aliens  without  husband's 
knowledge  property  to  which  she  has  represented  herself 
entitled,  it  is  fraudulent,  396-397. 
(3.)  Even  where  he  did  not  know  her  to  be  possessed  of  such  pro- 
perty, 397. 
(3.)  Not  fraudulent,  if  to  a  purchaser  for  valuable  consideration 

without  notice,  397. 
(4.)  Void,  even  though  meritorious,  if  secret,  397. 
(5.)  Knowledge  by  intended  husband  binds'hiro,  398. 
(6.)  A  husband  can  only  set  sside  a  conveyance  when  made  pending 
the  treaty  of  marriage  with  Atm>  398., 
He  must  be  her  intended  husband,  398. 
(7.)  If  he  has  seduced  her  before  marriage,  her  conveyance  is  good 
as  against  him,  398. 
Questions  of,  how  affected  by  Married  Women's  Property  Act,  1882, 
398-399. 

FRAUDS,  STATUTE  OF— 

Trusts,  required  to  be  in  writing  by,  51-52. 

Exceptions  from,  53. 

Interests  within,  53-53. 

Resulting  trusts  not  within,  52. 

Mortgage  by  deposit  an  exception  to,  320-321. 

Specific  performance  of  parol  agreement  notwithstanding. — See  SPB- 

cipio  Performance. 
Parol  evidence,  when  admissible  under.— See  EXTBINfilc  EnDBNCE. 

FRAUDULENT'  TRUSTS  AND  GIFTS- 
(i.)  Under  13  Eliz.,  c  5,  73-76. 

Settlement  to  be  both  for  good  consideration  and  bond  fide,  73* 
Settlementji  voluntary,  not  necessarily  fraudulent,  74-76» 
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FRAUDULENT  TRUSTS  AND  QlFTQ—icontinued,) 

Settlor  being  indebted  does  not  invalidate  oonyejance,  74* 
Settlor  being  embarrassed  at  time,  or  becoming  embarrassed 

in  consequence,  inralidates  conveyance,  74>75. 
(a.)  Under  27  Eliz.,  0.  4,  76-80. 

Voluntary   settlement  void   against   subsequent   purchaser, 

76-77. 
Voluntary  settlement  void  against  subsequent  mortgagee,  77, 
Subsequent  purchase  must  be  from  very  settlor,  77. 
Chattels  personal  not  within  the  statute,  77. 
QuarCt  leaseholds  subject  to  onerous  covenants,  77, 
Considerations  meritorious  and  valuable  distinguished,  78-79. 
Marriage  to  follow  is  a  valuable  consideration,  if  hon4  fide^ 

78-79. 
Siarriage  to  follow  is  not  a  valuable  consideration,  if  moLLdfide^ 

79-80. 
Settlement  in'pursuanee  of  pne- nuptial  agreement  is  not  volun* 

tary  or  fraudulent,  79. 
Slight  value  added  to  meritorious  consideration,  effect  of,  79- 

80. 
(3.)  Under  Bills  of  Sale  Acts  (1878,  1882),  81-83. 
(4.)  Under  Bankruptcy  Act  (1869),  83-84. 

(a.)  As  to  husband's  property  in  his  own  right,  83. 
(6.)  As  to  husband's  property  in  right  of  wife,  83-84. 

FUSION  OF  LAW  AND  EQUITY— 
Under  Judicature  Acts,  zz-12. 

GENERAL  LEGACIES. --See  LsaAOiES. 

GIFTS  INTER  VIVOS— 

If  ineffectual,  not  supported  as  donatio  mortis  causd^  z66. 
How  they  differ  from  a  donatio  mortis  cauad^  168-169L 

GUARDIANS— 

Cannot  derive  personal  benefit  from  the  estate  of  their  wards,  144-145. 
Who  may  be,  and  their  duties,  40C-401.     See  iNFiiNTS. 
Gift  from  infant  to,  how  far  valid,  464-465. 

Quasi-guardians,  as  medical  advisers,  ministers,  fraud  fay,  466.    See 
Fraud  in  Equitt. 

HE  WHO  COMES  INTO  EQUITY— 

Must  come  with  dean  hands,  37,  39. 

HE  WHO  SEEKS  EQUITY  MUST  DO  EQUITY— 
Illustrations  of  maxim,  37-38' 

HEIR— 

There  must  be  a  gift  over  of  real  estate  directed  to  be  sold  to  excludei 

192. 
Undisposed-of  proceeds  result  to,  185-187. 
In  what  character  the  land  to  be  sold  results  to,  x88.    See  CoKVKS- 

8ION. 
Bights  of,  in  administration  and  marshalling  of  assets,  273. 
Devisee  may  come  into  equity  to  establish  will  against,  604. 
Can  only  come  into  equity  by  consent  of  devisee  to  try  validity  of 

wUl,  605. 
HEIB  OR  EXECUTOR.— See  Constbuctiyk  Trusts;  Convebmok; 

Ebcomtersion^ 
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HUSBAND  AND  WIFE.— See  Mabried  Womak, 

IGNORANTIA  LEGIS  NEMINEM  EXCUSAT.-See  Mistake. 

IMPERFECT  OONYEYANCB— 

Eridenoe  of  a  contract,  62-63.    S««  Voluntabt  Trusts. 

IMPLIED  AND  RESULTING  TRUSTS— 

(z.)  Purchase  in  the  name  of  stranger  results  to  the  purchaser,  zi6. 
Applicable  to  realty  as  well  as  personalty,  zz6-zx7. 
Parol  evidence  admissible  to  show  actual  purchaser,  ZZ7. 
But  not  so  as  to  defeat  policy  of  law,  ZZ7-118. 
Resulting  trust  may  be  rebutted  by  evidence,  zz8. 
Advancement,  presumption  of,  zz8-i3z.    See  Advancement. 
(2.)  Resulting  trust  of  unexhausted  residue,  i2Z. 

Devisee  charged  distinguished  from  dettitu  on  trutty  laa. 
Who  takes,  where  settlor  dies  without  representatives — 
(a.)  As  to  realty,  trustee  or  mortgagee  takes  ((.«.,  keeps), 

Z22-Z23. 
(6.)  As  to  personalty,  crown  takes  as  bona  vacantia,  Z23. 
But  executor  or  administrator  may  take  (t.e.,  keep),  Z23. 
Executors  trustees  (sinoe    Z830)  of   undisposed-of  residuary 
personalty,  Z23-Z24. 
(3.)  Resulting  trust  under  doctrine  of  conversion,  Z24.    See  GON- 

VEESION. 

(4.)  Joint-tenancies,  implied  trusts  arising  out  of,   Z24-126.    See 
Joint-Tenanot. 

IMPROVEMENTS— 

By  life-tenant,  when  allowed  as  against  the  inheritance,  z33-r34. 

IMPUTATION  OF  PAYMENTS.— See  Appropriation  of  Payments. 

IN  -fflQUALI  JURE,  MELIOR  EST   CONDITIO   POSSIDENTIS.— 
See  Fraud  in  Equttt. 

IN  OONSIMHI  CASU,  WRIT  OF— 

New  cases  unprovided  for  by  existing  writs  gave  rise  to,  9-za 

INDEMNITY  OF  TRUSTEES.— See  Trustees. 

INFANTS— 

Reconversion  by,  iqS, 
Election  by,  215-2Z6. 
Guardians  of,  who  may  be,  400-40Z. 

1.  Father,  40a 

2.  Mother,  400. 

3.  Testamentary  guardian,  400. 

4.  Guardian  appointed  by  stranger  standing  in  loco  parentis,  40a 

5.  Guardian  appointed  by  court,  40Z. 
Jurisdiction  from  crown  as  parens  patria,  40Z. 

Delegated  to  Chancery,  40Z. 
Becomea  ward  of  court  when  bill  is  filed  relative  to  his  estate,  401. 

Or  an  order  made  without  suit,  40Z. 
Infant  must  have  property  that  court  may  exercise  its  jurisdiction, 

40Z-402. 
Jurisdiction  over  guardians,  402. 
When  father  loses  his  guardianship,  402. 
Guardian  selects  mode  and  place  of  education  of  his  ward,  403. 
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INFANTS— (con^nued.) 

When  he  gives  secorityt  403. 

Quardian  must  not  change  character  of  ward's  property,  403. 

Except  where  necessary  for  his  benefit,  404. 
Bepresentatives  who  wonld  have  taken  before  the  change,  still  take 

after  the  conyersion,  404. 
Mairioge  of  a  ward  of  court  must  be  with  permission,  405. 
Conniving  at  marriage  of,  without  consent  of  court,  a  contempt,  405. 
Quardian  must  give  recognisance  that  ward  shall  not  marry  without 

consent,  405. 
Improper  marriage  restrained  by  injunction,  405. 
Settlement  must  be  approved  by  court,  406. 
Settlement  under  Marriage  Act.  4  Greo.  IV.,  o.  76,  406. 
Binding  settlements  by  infants,  under  18  k  19  Yict. ,  c.  43,  406-407. 
Waiver  by  ward  of  her  settlement,  407. 
Father  bound  to  maintain  his  childbren,  though  there  is  a  provision 

for  maintenance,  407. 
Except  when  he  is  prevented  by  poverty.  407. 
Wife  liable  under  33  &  34  Vict.,  o.  93,  407. 

Under  45  k  46  Vict,,  c.  75,  407. 
When  father  is  entitled  to  an  allowance,  407. 
How  allowance  is  regulated,  408. 
See  Lunatics. 

INJT7NCTI0N— 

Definition  of,  549. 

Its  object  preventive  rather  than  restorative,  549. 
Jurisdiction  arose  from  want  of  adequate  remedy  at  law,  549-550. 
Two  classes  of  injunctions  prior  to  Judicature  Acts.  550. 
Judicature  Acts,  changes  effected  by,  550. 
z.  Orders  (in  lieu  of  injunctions)  to  stay  proceedings  or  other 
remedial  orders,  551. 
The  injunction  did  not  interfere  with  jurisdiction  of  common 

law  courts,  551-552. 
Equity  acted  in  personam  on  the  conscience  of  the  person  en- 
joined, 552. 
Equity  restrains   proceedings  in  a  foreign  court,  if  parties 

within  jurisdiction,  552-553. 
Belief  where  the  remedy  at  law  would  be  complete  if  proofs 
could  be  had,  553. 

Also  in  cases  of  purely  equitable  rights,  553. 
(a.)    Equity  would  restrain  proceedings  on  an  instrument 

obtained  by  fraud  or  undue  influence,  553. 
(6.)  Where  loss  by  executor  or  administrator  of  assets  without 
his  default,  equity  would  restrain  proceedings  against 
him  by  the  creditors,  553-554. 
(c.)  Equitable  title  protected  against  a  bare  legal  title,  554. 
Husband  a  trustee  for  wife  of  separate  property  not  vested 
in  other  trustees,  554. 
id.)  Injunction  on  creditor's  bill  for  administration,  554-555. 
(e.)  A  party  cannot  bring  several  suits  for  one  and  the  same 
purpose,  555. 
Except  in  case  of  mortgages,  555. 
(/.)  Court  protects  officers  who  execute  its  own  process,  555- 

556. 
Where  equity  would  not  stay  proceedings  at  law,  556. 
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INJUNOTION-Cconrtnwfd.) 

(a.)  In  orixninal  matters,  or  matters  not  purely  civil,  556. 
(6.)  Where  ground  of  defence  equally  available  at  law,  556-557. 
(c.)  Matters  duly  adjudicated  upon  by  common  law  court 
could  not  be  opened  in  equity,  557. 
Equitable  defences  allowed  at  common  law,  557-558. 
But  only  where  equity  would  grant  an  unconditional  and  per- 
petual injunction,  558. 
Defendant  could  not  be  compelled  to  plead  an  equitable  de- 
fence at  law  before  Judicature  Acts,  558. 
SecuSt  now,  558-559. 
2.  Injunctions  against  wrongful  acts  of  a  special  nature,  two 
classes  of,  — 
(A.)  Injunctions  in  oases  of  contract,  559-563. 

Supplemental  to  the  jurisdiction  to  compel  specific 

performance,  559-560. 
Injunction  a  mode  of  specifically  performing  nega- 
tive agreements,  56a 
Equity  will  restrain  the  breach  of  one  part  of  an 
agreement,  though  it  cannot  compel  specific  per- 
formance of  another,  560-562. 
None  where    court  cannot   secure  performance  by 

plaintiff,  563. 
Injunction  although  contract  is  implied  only,  56a. 
Injunction  in  case  of  misrepresentations,  562-565. 
(B.)  Injunctions  in  special  cases  independent  of  contract, 
t.e.,  against  torts,  563-576. 
"Wherever  there  is  a  right,  there  is  a  remedy  for  its 
breach,  if  the  right  be  cognisable  in  a  court  of 
justi()e,  563-564. 
Equity  will  not  interfere  where  legal  remedy  is  com- 
plete, 564. 
X.  Jurisdiction  in  case  of  waste,  564-566. 

Arose  from  incompetency  of  common  law,  564. 
Common  law  powers  over  waste,  564. 
In  what  cases  equity  interferes,  564. 
Equitable  waste,  565. 

Where  a  person  was  dispunishable  at  law,  565. 
Where  tenant  for  life  abused  his  legal  right  to  commit 

waste,  565. 
Tenant-in-tail  after  possibility  of  issue  extinct,  564. 
Where  aggrieved  party  had  purely  an  equitable  title,  566. 
Mortgagor  and  mortgagee,  566. 
Permissive  waste  not  remediable  in  equity,  566. 
Waste  under  Judicature  Act,  566. 
3.  Nuisances,  566-569. 

Public  nuisance  abated  by  indictment,  but  sometimes  also  by 

injunction  on  information,  566-567. 
Where  it  causes  special  damage,  567. 
Private  nuisance,  567. 

Court  will  not  interfere  if  it  can  be  compensated  by  dam- 
ages. 567. 
Where  injury  irreparable,  568, 
Barkening  ancient  lights,  568. 
Bight  to  lateral  support  of  soU,  568. 
Of  soil  with  buildings  on  it,  568. 
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INJUNCTION— (coneiwwrf.) 

Pollution  of  streame,  568-569. 

Plaintiff  would   otherwise  have   to   bring   a  series  of 
actions,  568-569. 
Further  pollution  of  streams,  569. 
3.  Copyright,  patents,  and  trade-marks,  569-570. 
Damages  at  law  utterly  inadequate,  570. 
Jurisdiction,  when  exercised,  570. 
(A.)  Cases  of  patents,  570-571. 

Injunction  not  issued  as  a  matter  of  course,  but  dependent  on 
circumstances,  570. 
As  whether  patent  has  been  in  existence  for  a  long  time, 
or  its  validity  been  established  nt  law,  570. 
Three  courses  open  to  the  court,  on  interlocutory  application 
for  injunction,  570-571. 
(a.)  Injunction  simp^tci^,  571. 
(6.)  Interim  injunction,  plaintiff  undertaking  as  to  damages, 

S7I- 
(c.)  Motion  ordered  to  stand  over,  defendant  keeping  mean- 
while an  account.  571. 
(B.)  Cases  of  copyright,  571-574- 

Plaintiff  must  make  out  his  title,  571. 

No  copyright  in  irreligious,  immoral,  or  libellous  works,  571, 

What  is  an  infringement  of  copyright,  571. 

Bond  fide  quotations,   or  abridgment,  or  use  of   common 

materials,  not  an  infringement,  571-573. 
SecuSi  if  mold  fide,  572, 
Piracy  of  maps,  calendars,  tables,  Ac,  572. 
Copyright  of  lectures,  573. 

Copyright  in  letters  on  literary  subjects  or  private  matters, 
573-574. 
(z.)  The  writer  may  restrain  their  publication,  573. 
(2.)  The  party  written  to  may  also  restrain  their  publication 

by  a  stranger,  573. 
(3.)  Publication  permitted  on  grounds  of  public  x>olicy^  574. 
Injunction  against  publication  of  an  unpublished  manuscript, 

574. 
Action  for  injunction,  where  piracy  grows  in  successive  edi- 
tions, 574. 
(C.)  Cases  of  trade-marks,  574-576. 

Becatise  equity  will  not  permit  fraud,  574-575. 
(z.)  If  trade-mark  registered,  then  injunction  dependent  on 

property  of  plaintiff  therein,  574-575. 
(2.)  If  trade-mark  not  registered,  then  injunction  dependent 
not  on  property  of  plaintiff,  but  because  of  fraud  of 
defendant,  574-57S* 
A  man  cannot  be  restrained  from  using  his  own  name  as  vendor 

of  an  article,  if  not  guilty  of  fraud,  575-576. 
Use  of  word  "original  '*  a  fraud  on  the  public,  576. 
Lord  Caims*s  Act,  576-578. 

Equity  may  give  damages,  where  it  has  a  jurisdiction  to  grant  in- 
junction or  specific  performance,  576. 
May  assess  damages  with  or  without  a  jury,  or  direct  an  issue, 

S76-577* 
Construction  and  effect  of  the  Act,  577-578< 
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INJUNCTION— (con^mu^d.) 

(i.)  Jurisdiotion  not  extended  where  there  ib  a  plain  common  law 

remedy,  577. 
(3.)  No  damages  where  the  contract  cannot  be  performed  at  all, 

577. 
(3.)  No  relief  where  damages  only  are  asked  for,  577. 
(4.)  Damages  may  be  awarded  where  a  mandatory  injunction  is  re- 
fused, 577-578. 
(5.)  Where  right  to  injnnction,  damages  not  given  in  substitntion, 

578. 
(6.)  Where  eonrt  may  compel  specific  performance  of  part  of  an 
agreement,  it  may  give  damages  for  breach  of  another  part, 
which  it  could  not  have  enforced,  .578. 
Sir  John  Bolt's  Act,  578-579. 
Injnnction  at  common  law,  579. 

An  action  must  haye  been  already  commenced,  579. 

IN  LOGO  PAKENTIS— 

What  puts  one  in,  243-344.    See  Satisfaction. 

IN  PAEI  DELICTO  POTIOR  EST  CONDITIO  POSSIDENTIS. -See 
Fbaud  in  Equitt. 

IN  PERSONAM— 

Equity  acts,  43-44« 

INSURANCB— 

Policies  of  life  and  marine,  assignable,  88-89.      ^^  Equitabls 

Assignments. 
Forfeiture  on  breach  of  coTenant  to  insure,  relieved  against,  338-339. 

See  FoBFEiTUSE. 
Contract  of,  void,  unless  complete  disclosure,  450-451.    See  Fraud 

INEQUITY. 

INTEREST— 

What  payable  on  breach  of  trust,  160. 
What  payable  in  exceptional  cases,  160. 

INTEREST  EEIPUBLICiB,  XJT  SIT  FINIS  LITIUM.— See  Bill  of 
Peace. 

INTERPLEADER— 

Where  two  or  more  persons  claim  the  same  thing  from  a  third 

person,  584. 
Suits  at  law  might  be  restrained  till  after  the  right  was  determined, 

584. 
At  common  law  used  to  be  only  in  cases  of  joint-bailment,  584. 
Plaintiff  must   have  no  personal  interest  in  the   subject-matter, 

584-585. 
Auctioneer  claiming  commission  cannot  maintain  a  suit  of,  585. 
Essential  that  the  whole  of  the  rights  claimed  by  the  defendants 

should  be  finally  determined  by  the  litigation,  585-586. 
Cases  of,  before  Judicature  Acts,  586. 
e.g.f  Where  one  title  legal  and  the  other  equitable,  or  both  equit- 
able, 586. 
Cases  not  usually  for,  587-588. 

Generally,  no  interpleader  in  case  of  adverse  independent  titles  not 
derived  from  the  same  common  source,  587. 
(i.)  Agent,  cannot  usually  have,  against  principal,  587. 
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ISTRRPLEADESi-iconiinued.) 

£zc6pt  where  principal  has  created  a  lien  in  favour  of  a  third 
party,  587. 
(2.)  Tenant  cannot  usually  file  a  bill  against  his  landlord,  and  a  stranger 
claiming  by  a  paramount  title,  587. 
But  tenant  may  bring  bill  of,  in  exceptional  oases,  587-588. 
(3.)  Sheriff  seising  goods  could  not,  58& 

Unless  there  were  conflioting  equitable  claims,  588. 
Under  the  Judicature  Acts,  588-589. 

INVESTMENTS— 

On  authorised  securities  only,  by  trustees,  153. 

Bange  of  investments  authorised  by  statute  for  trustees,  153-154. 

JOINT-TENANCIES— 

Equity  does  not  favour,  40-41. 

None  where  purchase-money  advanced  in  unequal  shares,  124. 

None  where  mortgage-money  advanced  in  equal  or  unequal  shares, 

124-125. 
Equity  discourages  survivorship,  and  even  law  does  so  in  commercial 

purchases,  126. 
Full  survivorship,  where  lands  devised  in  joint-tenancy,  126. 
Unless  such  lands  thrown  into  partnership  assets,  126. 
Lien  for  improvements  on  property  held  in,  332. 
For  costs  of  renewing  lease  by  joint- tenant,  332. 

JUDICATURE  ACTS,  INFLUENCE  OF— 

General  effects  of  fusion  of  law  and  equity,  ii-z2. 

As  to  assignment  of  choses  in  action,  93. 

As  to  time  being  no  bar  to  breach  of  trust,  157-159. 

As  to  administration  of  assets,  262-264. 

As  to  executor's  liability  for  accidental  loss  of  assets,  425-426. 

As  to  suretyship,  486. 

As  to  auxiliary  jurisdiction  generally,  zi-z2,  590-609. 

JUDGMENT  creditor- 
Is  not  within  27  Elis.,  c.  4,  77. 
Priority  of,  in  administration  of  assets,  262-264. 

JURISDICTION  IN  EQUITY— 
Nature  and  character  of,  z-2. 
Origin  of,  5-6, 

Modem  fusion  of,  with  law,  iz-12. 

Classification  of,  prior  to  and  as  affected  by  Supreme  Court  of  Judi- 
cature Act,  12-13. 

JUS  ACCRESCENDI— 

Not  applicable  to  mercantile  transactions,  Z26. 

LACHES.— See  AcQunscxKOS. 

LAND.— See  Absetb  ;  Conversion. 

LANDLORD  AND  TENANT— 

Limited  relief  in  equity  between,  formerly,  337*33S- 

Enlarged  relief  between,  under  Conreyancing  Act  (z88z),  338-339. 

LAW,  EQUITY  FOLLOWS  ANALOGY  OF.— See  Equity  Follows  Law. 

LAW  PREVAIIfi  WHERE  EQUITIES  EQUAL— 
Illustration  of  the  maxim,  23. 
Application  when  defendant  is  purchaser  for  value  without  notice,  24. 

3K 
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LAW  PREVAILS  WHERE  EQUITIES  ^VAL—ieoiiUnued,) 

(x.)  Where  plaintiff  has  equitable  estate  only,  and  defendant  has 

legal  and  equitable  estate  both,  24-36. 
(a. )  Where  plaintiff  haslegal  estate  and  defendant  equitable  eitate, — 
(a.)  In  now  obsolete  auxiliary  jurisdiotion,  36-98. 
(6. )  In  originally  conourrent  jurisdiction,  28. 
(3.)  Where  plaintiff  has  equitable  estate  and  defendant  equitable 

estate,  99-30. 
(4.)  Where  plaintiff  has  an  equity  only,  and  defendant  the  actual 
estate,  30. 
,  See  also  Legal  Estate;  Pubchaseb  ;  Pbiobttt. 

LEGACIES— 

Suits  for,  only  in  equity,  unless  executors  assent,  170. 

Equity  jurisdiction,  when  exclusive,  170. 

Equity  jurisdiction,  when  concurrent,  171. 

Jurisdiction  of  equity  not  affected  by  Court  of  Probata  Act  (1857), 

nor  (practically)  by  Judicature  Acts,  I70«i7z. 
Division  of, — 

(i.)  General,  171. 

(a.)  Specific,  171. 

(3.)  Demonstrative,  171-173. 
Distinctions  between,  17a. 
Construction  of,  173. 

Interest  upon,  from  what  date  computed,  I73-Z74. 
See  also  Satisfaction  ;  Performance. 

LEGAL  ASSETS.— See  Assets. 

LEGAL  ESTATE— 

What  constitutes  best  right  to  call  for,  26. 

Preference  given  to,  24-36. 

Whether  got  in  at  time  of  purchase  (or  mortgage)  or  afterwards, 

25-26. 
See  Mortgage  ;  Notice. 

LIABILITY  OF  PURCHASER. -See  Puechase-Monst. 

LIEN— 

Varieties  of,  328-329. 

Foundation  of  equitable  jurisdiction  regarding,  328. 

Vendor's,  for  unpaid  purchase-money,  Z37-I32. 

Waiver  of,  127-128. 

Lien  not  lost  by  taking  a  collateral  security  pet  «e,  198. 

Against  whom  lien  may  be  enforced,  129- 13a 

Vendor  may  lose  his,  by  negligence,  131. 
Vendee's,  for  prematurely  paid  purchase-money,  132. 
Trustee  has,  for  expenses  of  renewing  lease,  134. 
Life  tenant  has,  for  what  improvements,  133-134. 
Person  pajring  premiums  on  policy  has,  134-135. 
Covenant  to  purchase  does  not  create,  on  land  purchased,  261. 
Particular,  distinguished  from  general,  328-329. 
On  Unds,  distinguiahed  from  lien  on  goods,  329^ 
On  papers,  distinguished  from  lien  on  funds,  329. 
Solicitor  has,  on  deeds  and  papers  of  his  client,  329. 
And  on  fund  realised  in  a  suit,  330. 
On  deeds,  as  against  third  parties,  is  commensurate  with  client's 

right  at  time  of  deposit,  330-33x. 
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LIES— {continued, ) 

Prevents  set-off  against  sum  due  from  his  client,  33Z. 

Banker's  lien,  331. 

Qaasi-liens,  charge  in  the  nature  of  a  trust,  331. 

Vendor's,  for  money  advanced  for  improvements,  331. 

In  case  of  breach  of  trust,  on  other  funds  subject  to  the  trust,  331-339. 

None,  where  two  purchase  and  one  pays  the  purchase-money,  332. 

Joint- tenants,  for  costs  of  renewing  lease,  332. 

LIMITATION,  STATUTES  OF— 

In  what  sense  equity  bound  by,  20-22. 

Charities  barred  by,  like  individuals,  113-114, 

Time  runs  in  favour  of  constructive  trustees,  146. 

As  between  trustees  and  catui  que  trust,  no  bar,  157-159. 

Creditors  having  a  charge  only,  barred  in  twenty  years,  259-a6a 

Rights  of  mortgagee  in  possession  under,  295-297,  3x4. 

When  agent  may  plead,  146. 

LOCKE  KING'S  ACT— 

Exoneration  of  personal  estate  from  mortgaged  debts,  267-269. 
Did  not  extend  to  mortgages  on  leaseholds,  269. 
Amending  Act  (1877),  extends  to  leaseholds,  269. 
General  construction  of  Act,  270-271. 
SeeAsssiB;  Exonbratiok. 

LORD  CRANWORTH'S  ACT— 

Trustee's  receipt  for  any  trust  moneys  a  good  discharge,  106, 

LORD  ST.  LEONARDS'  ACT— 

Purchaser's  exoneration  from  liability  under,  106. 

Power  to  sell  or  mortgage  implied  by  charge  of  debts,  Z06-107. 

LUNATICS- 

Reconversion  of  property  of,  198-199. 

Election  by,  222. 

Unsoundness  of  mind  is  no  ground  of  jurisdiction  in  equity,  409. 

Jurisdiction  was  in  Exchequer  on  inquisition,  409 

Exchequer  jurisdiction  in  lunacy  transferred  to  Lord  Chancellor, 

409-410. 
Lords  Justices  acquire  and  now  exercise  jurisdiotion,  411. 
What  proceedings  would  be  a  contempt  on  lunacy,  412. 
Equity  exercises  jurisdiction  notwithstanding  the  lunacy,  412-413. 
Subject  to  the  sanction  of  the  court  in  lunacy,  when  there  has  been 

an  inquisition,  413. 
Allowance  for  maintenance  of  lunatic,  414. 
Conversion  of  lunatic's  estate,  4x4. 
His  interest  alone  considered,  4x4. 
His  representatives  have  no  equities  between  themselves.    They  take 

the  fund  in  the  character  in  which  it  is  actually  found,  415. 
See  also  Fraud  in  Equitt  ;  Infants. 

MAINTENANCK— See  Champkety. 

MAINTENANCE  OF  INFANTS- 

Father  liable  for,  of  his  children,  407. 

And  mother  liable  for,  under  Married  Women's  Property  Acts,  407. 

When  father  entitled  to  an  allowance  for,  407. 

How  allowance  regulated,  408. 

See  Infants. 
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MARITAL    RIGHT.— See    Fraud    on    Mabital    Rioht;   Mabrikd 
Woman. 

MARRLA.GE— 

Gifts  or  legacies  on  condifcion  of,  with  oonsent  of  parents  or  gnar- 

dianH,  455. 
Marriage  brokage  contracts  void,  461. 
Contracts  in  general  restraint  of,  46a. 
See  Fraud  in  Equity. 

MARRLA.GB  ARTICLES- 

Executory  trusts  in,  57-58. 

Construed  so  as  to  make  strict  settlement,  57-58 . 

MARRLA.GE  CONSIDERATION— 

Under  27  Eliz.,  c.  4,  78-79. 

Post-nuptial  settlements  in  pursuance  of  ante-nuptial  parol  agree 

ment,  qucBre,  valid  or  not,  78-79. 
Who  within  scope  of,  84. 

MARRIAGE  SETTLEMENTS.— See  Settlements. 

MABRIED  WOMAN— 

Presumption  of  advancement  in  favour  of,  119.    See  'Adyancb- 

MBNT. 

Acquiescence  in  breach  of  trust  by,  160- 16  z. 

Reconversion  by,  199-200. 

Husband  not  put  to  election  under  invalid  will  of,  216-317. 

Election  by,  216. 

Mortgage  by  husband  of  her  estate  of  inheritance,  3x7-318. 

Rights  of,  at  common  law,  340-341. 

Her  husband  entitled  in  consideration  of  maintaining  her,  341. 

Interference  of  equity  in  creating  separate  estate.— See  Ssparatk 

ESTAtE. 
Interference  of  equity  in  decreeing  wife  an  equity  to  a  settlement. — 

See  Equitt  to  a  Settlement. 
See  also  Fraud  on  Marital  Rights  ;  Paraphernalia  ;  Pin-Monet; 

Survivorship,  Wiys's  Right  of. 

^LiRRIED  WOMEN'S  PROPERTY  ACTS,  1870,  1874. -See  Separate 
Estate. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882— 
Separate  property,  items  of,  under,  363-364. 
(i.)  In  case  of  women  married  on  or  after  ist  January  1883,  363-364. 
(2.)  In  case  of  women  married  before  the  xst  January  1883,  364. 
Stocks,  shares,  &c.,  when  to  be,   and  when  not  to  be,  separate 

property,  364-365- 
Separate  propeHiy  under,  held  without  any  trustee,  365. 
Woman  having  separate  property  under,  and  trading,  may  be  made 

bankrupt,  365. 
Woman  having  separate  property  under,  may  contract  like  a  man ,  365. 
„  „  may  sue  like  a  man,  365. 

,,  „  may  be  sued  like  a  man,  365. 

, ,  „  loans  by,  to  husband,  365-366. 

„  „  liable  for  ante-nuptial  debts, 

366. 
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MARRIED  WOMEN^  PROPERTY  ACT,  i889—{eonHnwd.) 

Women  having  leparate  property  under,  liable  for  debts  during  mar- 
riage. 365. 
„  „  liability  of,  as  executrix,  366. 

„  „  liability  of,  in  case  of  paai)er 

husband,  368. 
Separate  property  under,  includes  appointment  property,  365. 
Remedies  of  wife  (civil  and  criminal)  under,  367. 
Remedies  of  wife  summary  against  husband,  367-368. 
Wife's  executor  or  executrix,  position  of,  368. 
Wife*s  policies  of  assurance  effected  under,  368-369. 
Provisions  of  settlements  not  affected  by,  369. 
The  restraint  on  anticipation  not  affected  by,  369. 
Settlements  by  married  women  of  separate  estate  under,  how  they 

may  be  invalidated,  369. 
See  Separate  Ebtate. 

MARSHALLING  OF  ASSETS- 

Principle  of,  explained,  377. 
I.  As  between  creditoi-s,  simple  contract  creditors  permitted  to  stand 
in  the  place  of  specialty  creditors,  as  against  realty,  277-378. 

Also  in  case  of  mortgagee  or  unpaid  vendor,  who  exhausts  the  person- 
alty, 278-279, 

Realty  now  assets  for  pajrment  of  all  debts,  3^4  Will.  IV.,  c.  104, 
279. 

Priority  of  creditors  abolished,  279. 

None  except  between  creditors  of  same  person,  279. 
II.  As  between  beneficiaries  entitled,  principle  of,  how  derived  from 
order  of  liability  of  divers  properties,  281-282. 

General  principle,  application  of,  282, 

Widow's  paraphernalia  preferred  to  a  general  legacy,  and  all  volun- 
teers, 282. 

Right  of  heir  to  marshal  as  to  descended  land,  283. 

Devisee  of  lands  charged  with  debts,  283. 

Position  of  residuary  devisee,  283. 

Pecuniary  legatees,  in  favour  of,  283-284. 

Specific  legatees  and  devisees  contribute  rateably  inUr  te,  384. 

If  specific  devisee  or  legatee  take  subject  to  a  burden,  he  cannot  com- 
pel the  others  of  the  same  class  to  contribute,  284-285. 

Between  legatees,  where  certain  legacies  are  charged  on  real  estate, 
and  the  others  are  not  so  charged.  285. 

Where  legacy  charged  on  real  estate  fails,  it  is  not  transmissible,  as 
being  not  so  charged,  286. 

None  in  favour  of  charities,  286-287. 

See  Assets,  Administration  of. 

MARSHALLING  OF  SECURITIES— 

General  rules  regarding,  280. 
As  against  sureties,  490-491. 

MAXIMS  OF  EQUITY— 

Equity  will  not  suffer  a  wrong  without  a  remedy,  17- iP. 

Equity  follows  the  law,  18-22. 

Where  equities  are  equal,  the  first  in  time  shall  prevail,  22-23. 

Where  there  is  equal  equity,  the  law  must  prevail,  23-37. 

He  who  seeks  equity  must  do  equity,  38-39. 

He  who  comes  into  equity  must  come  with  clean  hands,  39. 
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MAXIMS  OF  EqurrY—ieontinned.) 
Delay  defeats  equities,  39-40. 
Equality  ia  equity,  40-41. 

Equity  looks  to  the  intent  rather  than  the  form,  41-42. 
Equity  looks  on  that  as  done  which  ought  to  have  been  done,  42-43. 
Equity  imputes  an  intention  to  fulfil  obligations,  43. 
Equity  acts  inpcTBonam,  43-44. 

MISREPRESENTATION.— See  Fraud  in  Eqditt. 

MISTAKE— 
(a.)  Being  mistake  of  law, — 
Iffnorantia  UgU  neminem  exctuatt  439. 
An  agreement  under  a  mistake  of  law  binding,  430L 
Apparent  exceptions  where  there  are  oiroumstances  of  fraud,  430-431. 
Where  a  party  acts  under  ignorance  of  a  plain  and  well-known 
principle  of  law,  it  creates  a  presumption  of  fraud  or  nutia 
fidea,  430-431. 
Surprise  combined  with  a  mistake  of  law  remedied,  431. 
Where  mistake  arises  on  a  doubtful  point  of  law,  a  compromise  will 

be  upheld.  431-433. 
Family  compromises  upheld  on  this  ground,  433-433. 

If  there  be  no  tuppresno  veri  or  tuggettio  falsi,  but  a  full  dis- 
closure, 433. 
There  must  be  a  full  and  fair  communication  of  all  the  matezial 
circumstances,  and  honest  intention  alone  will  not  suffice,  433. 
No  relief  where  position  of  parties  has  been  altered,  433. 

Unless  there  has  been  gross  imposition,  433. 
Equity  will  not  aid  against  a  b<md  Jide  purchaser  for  ralue  without 
notice,  433. 
(&. )  Being  mistake  of  fact, — 
Mistake  of  fact  as  a  general  rule  relieved  against  in  equity,  433-434. 
I.  Fact  must  be  material,  434. 

Belief  given  though  mistake  is  mutual,  434. 
3.  Must  be  such  as  party  could  not  get  knowledge  of  by  diligent 
inquiry.  434. 

3.  Party  having  knowledge  must  have  been  under  an  obligation  to 

discover  the  fact,  434-435. 

4.  Where  means  of  information  are  equally  open  to  both,  no  relief, 

if  no  confidence  reposed,  435. 
Grounds  generally  for  equitable  relief,  435. 
Oral  evidence  admissible  in  case  of  accident,  mistake,  or  fraud,  435- 

436. 
Mistake,  not  of  law,  in  a  written  document,  may  be  proved  by  extrinsic 

evidence,  and  the  instrument  rectified,  435-436. 
May  be  implied  from  nature  of  the  case,  436. 
A  partnership  debt,  though  joint  at  law,  may  be  treated  in  equity  as 

joint  and  several.  437. 
When  obligation  exists  by  virtue  of  covenant  alone,  it  must  be 

measured  by  the  covenant,  437. 
Rectification  of  mistakes  in  marriage  settlements.  438-439. 
z.  Where  both  articles  and  settlements  before  marriage,  438. 
3.  Where  pre-nuptial  settlement  purports  to  be  in  pursuance  of 
articles,  438. 

3.  Extrinsic  evidence  admissible  to  show  that  pre<nuptial  settle- 

ment was  made  in  pursuance  of  articles,  438. 

4.  Settlement  after  marriage.  438-439. 
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MlBTAKR-icontinvecL ) 

Mutake.in  marriage  contracts  mnst  be  of  both  paitiea,  439. 

Where  instrament  deliyered  up  or  cancelled  under  a  miatake.  439- 

440. 
Defectiye  execution  of  powers,  440. 
Mistakes  in  wills,  440-441. 

Mere  misdescription  of  legatee  will  not  defeat  legacy,  44a 
Legacy  obtained  by  false  personation,  aeciu,  440-441. 
Berocation  of  legacy  on  a  mistake  of  facts,  441. 
Party  claiming  relief  must  have  superior  equity,  442. 
No  relief  between  volunteers,  442. 
Or  where  defect  is  declared  fatal  by  statute,  442. 
See  AooiDiNT ;  Extbiksio  Evidxnce. 

MODUS  ET  CONVENTIO  VINCUNT  LEGEM,  295.    See  Mortgaok. 

MORTGAGE— 

Definition  of,  288. 

At  common  law,  an  estate  upon  condition,  288. 

Forfeiture  at  law  on  condition  broken,  288. 

Interference  of  equity,  289. 

Equity  operates  on  the  conscience  of  the  mortgagee,  289. 

Held  a  mere  pledge,  with  right  to  redeem,  notwithstanding  forfeiture 
at  law,  289. 

Debtor  cannot  at  time  of  loan  preclude  himself  from  his  right  to  re- 
deem, 289-29a 

Right  of  pre-emption  may  be  given  to  mortgagee,  290. 

Conveyance,  with  option  to  repurchase,  390>29z. 

Circumstances  distinguishing  a,  from  a  sale  with  right  of  purchase, 
290-291. 

Effects  of  this  distinction,  291. 

In  a  sale  with  right  of  repurchase,  time  is  strictly  to  be  ob- 
served, 291. 
In  a  sale  with  right  of  repurchase,  if  purchaser  die  seised,  money 
goes  to  real  representative,  291. 

Forms  of  mortgage  now  in  disuse,— 

1.  Vivum  vadium,  lender  to  pay  himself  from  rents  and  profits. 

291-292. 

2.  Morhtum  vadium,  creditor  took  rents  and  profits  without  ac- 

count, 292. 

3.  Welsh  mortgage,  mortgagor  may  redeem  at  any  time,  292. 
Nature  of  equity  of  redemption,  in  modern  mortgage,  293. 

An  estate  in  land,  over  which  mortgagor  has  full  power,  subject 
to  encumbrance,  293. 

Devolution  of  equity  of  redemption  same  as  of  the  land,  293. 
Who  may  redeem,  293-294. 
Successive  redemptions,  order  of,  and  general  principle  regarding, 

294. 
Arrears  of  interest  recoverable  on  redemption,  294. 
Compelling  transfer  instead  of  redemption,  294. 
Time  to  redeem,  295. 
Statutes  of  limitation,  effect  of,  under  old  and  under  present  law, 

295-297. 
The  equity  of  the  mortgagor  after  forfeiture  recognised  by  15  k  16 

Vict.,  0.  76,  297. 
Same  equity  further  recognised  by  Judicature  Acts  (1873-75).  297. 
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UORTGAGK— {continued. ) 

Mortgagor  in  possessiou  not  acoonniable  for  rents  and  profiti,  297-298. 
Mortgagor  in  possession  restrained  from  waste  if  security  be  insTif  • 

ficient,  298. 
Mortgagor  tenant  at  will  to  mortgagee,  298. 
Mortgagor  could  not  make  leases  binding  on  mortgagee,  298. 
Mortgagee  can  do  so  now,  298. 
Mortgagee  entitled  to  possession,  299. 
Mortgagee  sball  not  charge  for  personal  trouble,  299. 
West  India  estates,  299-300. 
Stipulation  for  higher  rate  of  interest,  if  in  arrear,  will  be  relieyed 

against  as  a  penalty,  300. 
Fines  in  Building  Society  mortgages,  penal  in  character,  300. 
Mortgagee  must  keep  estate  in  necessary  repair  with  surplus  rents, 

300-301. 
Mortgagee  in  possession  must  account,  301. 
Even  although  he  has  assigned  the  mortgage,  301. 
But  only  for  what  he  has,  or  but  for  wilful  default  might  have, 

received,  301-302. 
Annual  rests  against,  when  and  when  not  directed,  302. 
Mortgagee  until  payment  could  not  be  compelled  to  produce  his 

title-deeds,  302. 
Can  be  compelled  now,  302-303. 
Cannot  take  a  ralid  lease  from  mortgagor,  303. 
Could  not  in  equity  make  a  binding  lease,  303. 
Can  do  so  now,  303. 

Renewing  lease,  holds  subject  to  mortgagor's  equity,  303. 
Of  advowson,  cannot  present  to  vacancy,  303-304. 
Cannot  fell  timber  unless  security  be  insufficient,  304. 
The  doctrine  of  tacking, — 

Its  principle,  304. 

Its  origin,  305. 

Its  rules,  305-309« 
Where  legal  estate  is  outstanding,  mortgages  rank  in  order  of  time, 

309. 
Unless  one  have  better  right  to  call  for  legal  estate,  309. 
Priority  may  be  lost  by  fraud,  310. 
Priority  may  be  lost  by  negligence,  310-311. 
Consolidation  of  mortgages,  31 1-3 13. 
Distinguiahed  from  tacking,  311. 
Necessary  limit  to,  3xi-3i2. 
Abolition  of,  312-313. 
Special  remedies  of  mortgagee,  3x9-321. 
(i.)  Foreclosure,  313-314. 

How  affected  by  Statutes  of  Limitation,  3x4. 
(2.)  Sale  by  court,  under  X5  &  16  Vict.,  0.  86,  3x4. 
And  now  under  Conveyancing  Act,  x88x,  3x4. 
Power  of  sale  in  mortgage  deed,  3x5. 
Powers  under  23  &  24  Vict.,  c.  145,  3x5. 
And  now  under  Conveyancing  Act,  1881,  3I4-3I5. 
Compensation  on  compulsory  purchase,  316. 
(3.)  Remedy  under  attornment  clause,  316. 
Mortgagee  may  pursue  all  his  remedies  concurrently,  3x6. 
If  mortgagee  foreclose  first,  and  then  sue  on  the  covenant,  he  opens 
the  foreclosure,  and  mortgagor  may  redeem,  316-3x7. 
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MORTGAGE-  {amtinued, ) 

He  will  be  restrained  from  saing  if  he  hare  not  the  eitate  in  his 

power,  317. 
The  equity  of  redemption  follows  the  limitations  of  the  original 

estate,  317-318. 
By  husband  of  his  wife's  estate,  3x7-318. 

The  equity  of  redemption  results  to  the  wife,  3x8. 

Unless  different  intention  manifested,  318. 
By  husband  of  husband's  own  estate,  318. 
See  M0BTOA6E,  EguiTABLB ;  Mortgages  of  Pebsonaltt  ;  Plbdob  ; 

Tacking  ;  Conbolidatign  ;  Fraudulent  Gitts. 

MORTGAGE  EQmTABLB— 

Of  realty  by  deposit  of  title-deeds,  319. 

Statute  of  Frauds  requires  contracts  concerning  lauds  to  be  in 
writing,  319. 

Deposit  of  title-deeds,  being  an  agreement  executed,  not  within  the 
statute,  319. 

Remedies  upon,  319-320. 

Origin  of  the  doctrine,  320. 

When  deposit  of  title-deeds  covers  further  advances  with  inte- 
rest, 320. 

Deposit  for  the  purpose  of  preparing  a  legal  mortgage,  321. 

Parol  agreement  to  deposit  deeds  for  money  advanced,  321. 

All  title-deeds  need  not  be  deposited,  321. 

Equitable  mortgagee  parting  with  title-deeds  to  mortgagor,  321.322. 

His  priority  to  a  subsequent  legal  mortgagee,  with  notice,  322. 

Legal  mortgagee  postponed  to  equitable  mortgagee,  if  former  guilty 
of  fraud  or  gross  negligence,  322. 

But  not  if  he  have  made  bond  fide  inquiry  after  the  deeds,  322. 

Gross  and  wilful  negligence  tantamount  to  fraud,  322. 

Absence  of  inquiry  after  deeds  presumptive  evidence  of  fraud,  322- 
323. 

MORTGAGES  OF  PERSONALTY— 
Difference  between,  and  pledges, — 

(a.)  In  their  own  nature,  324-325. 

(6. )  As  to  remedies,  325. 
Differences  between,  and  mortgages  of  realty, — 

(a.)  As  to  remedies,  325-326. 

(6.)  As  to  tacking,  326-327. 
See  Pledge. 

MORTUUM  VADIUM.— See  Mortgage. 

NATURAL  EQUITY— 

Cannot  always  be  enforced  in  courts,  1-2,  17-18. 

NATURAL  JUSTIOK— See  Natural  Equitt. 

NE  EXEAT  REGNO— 

Writ  of,  to  prevent  a  person  leaving  the  realm,  608. 

Granted  in  private  cases  with  caution,  608. 

Only  in  cases  of  equitable  debts,  as  a  general  rule.  608-609. 

Also,  where  alimony  decreed,  and  husband  intends  to  leave  the 

jurisdiction,  6091 
Or  where  there  is  an  admitted  balance,  but  plaintiff  claims  a  larger 

sum,  609. 
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NB  EXEAT  REGNO-(con«nu«d.) 

The  debt  must  be  certain  in  its  nature,  609. 

Judicature  Acts,  effect  of,  609. 

Writ  iisuei  summarilj  under  the  Absconding  Debtors*  Act,  1870, 609. 

NEGLIGENCE— 

ViffilanUbiu  turn  dormientibug  osquU<i$  suhvenit,  39-4a 

Gross,  disentitles  plaintiff  to  relief,  and  often  postpones  him  to 

others,  131,  310-31 1. 
Solicitor's  liability  for,  31  z. 
See  Liens  ;  Kobtoaqes  ;  Acoidknt,  &c. 

NEGOTIABLE  INSTRUMENT.— See  Bill  of  Exohanok,  ko, 

NON-NEGOTIABLE  INSTRUMENT.— See  Bill  or  EroHAKas. 

NO  WRONG  WITHOUT  A  REMEDY  IN  EQUITY— 
Meaning  of  this  maxim,  17-18. 
It  Umits,  18. 

NOTICE- 

Of  assignment  of  chose  in  action,  effect  of,  91.    See  Equitablb 

AasiaNMENT. 
Purchaser  with,  a  trustee  to  extent  of  prior  claim,  of  which  he  had 

notice,  31. 
(Seou«— Sub-purchaser  with  notice,  if  his  vendor  bought  without. 

31-32- 
Or  sub-purchaser  without  notice,  if  his  vendor  bought  with,  31-33. 
Of  voluntary  settlement,  subsequent  purchaser  not  affected  by.  32. 
May  be  actual  or  constructive,  32-33. 
Constructive  notice  of  two  kinds — 

1.  Where  actual  notice  of  a  fact,  which  would  have  led  to  notice 

of  other  facts,  33. 

2.  Where  inquiry  purposely  avoided  to  escape.  34. 
Mere  want  of  caution  not  constructive,  34. 

3.  Notice  to  agent  is  notice  to  principal,  36-37. 
Must  have  been  given  in  the  same  transaction,  37. 

Of  occupation  or  tenancy,  effect  of,  33-34. 

Of  covenant  affecting  the  land,  effect  of.  562-563. 

NOTICE,     PURCHASER     FOR     VALUABLE     CONSIDERATION 
WITHOUT— 
Defence  of  purchase  for  valuable  consideration  without  notice,  23. 
General  remarks  as  to,  23-24. 

When  purchaser  obtains  legal  estate  at  time  of  purchase,  24. 
When  purchaser  gets  in  legal  estate  subsequently,  25. 
When  purchaser  has  best  right  to  call  for  legal  estate.  25-26. 
Defence  good  when  plaintiff  having  legal  estate  applies  to  auxiliary 

jurisdiction,  26-27. 
SectUj  where  Chancery  has  concurrent  jurisdiction,  28. 
Where  legal  estate  outstanding,  incumbrancers  take  in  order  of  time, 

29-30. 
Where  plaintiff  has  a  mere  equity,  the  court  will  not  interfere,3a 
Purchaser  with  notice  cannot  protect  himself  by  getting  in  legal 

estate  from  express  trustee,  157-158. 

NUISANCE— 

Public,  abated  by  indictment,  and  sometimes  also  by  injunction  on 
an  information  filed,  566-567. 
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NUISANCE-  {continued. ) 

Where  it  causes  special  damage,  567. 

Injunction  iu  case  of  private,  567. 

Court  will  not  interfere  where  damages  a  sufBoient  remedy,  567. 

But  will  where  damage  is  irreparable,  568. 

Andent  lights,  568. 

Bight  to  lateral  support  of  soil,  568. 

In  case  of  pollution  of  streams,  568-569. 

ONCE  A  MOBTOAGE- 

Always  a  mortgage,  389-290. 

OPTION  TO  PUBCHASB— 

Conversion  depending  upon,  179. 
(a.)  Option  previous  to  will,  179'! 8a 

(z.)  General  devise,  who  entitled  to  moneys,  179-180. 
(2.)  Specific  devise,  who  entitled  to  moneys,  180-181. 
(6.)  Option  subsequent  to  will,  z8i-i83. 

(i.)  General  devise,  who  entitled  to  moneys,  181-182. 
(2.)  Specific  devise,  who  entitled  to  moneys,  183. 

See  CONYBRSION. 

PARAPHERNALIA— 
Nature  of,  371. 

Old  family  jewels  are  not,  371. 
When  post-nuptial  gifts  from  husband  are,  371. 
Gifts  from  stranger  are  not,  372. 
Wife  cannot  dispose  of,  during  husband's  life,  372. 
Husband  cannot  dispose  of,  by  will,  372. 
Are  subject  to  husband's  debts,  372. 
Widow's  claim  to,  preferred  to  general  legacies,  373. 
Widow  is  entitled  to  redemption  of,  out  of  personal  estate  of  deceased 
husband,  373. 

PAROL  EVIDENCE— 

Admissible  in  favour  of  resulting  trust,  to  show  actual  purchaser, 

117-118. 
Or  to  rebut  presumption  of  advancement,  118-121. 
Inadmissible,  dehors  the  will,  to  raise  question  of  election,  220-321. 
In  cases  of  satisfaction,  when  and  when  not  admissible,  250-252. 
See  EXTBIN810  Etidbnce. 

PARTITION- 

Origin  of  equitabb  jurisdiction  in,  580. 
Writ  of  partition  at  law  inadequate,  580. 
Cases  in  which  equity  will  not  make,  581. 
(i.)  Reversioner  asking,  581. 

(2.)  Person  claiming  under  disputed  legal  title  asking,  581. 
Provisions  of  Trustee  Act  (1850),  where  persons  interested  are  under 

disability,  581-582. 
How  made,  formerly  and  at  present,  582. 
Difficulties,  where  property  small,  of  carrying  into  effect,  582. 
Now  remedied  by  sale  under  Partition  Acts  (1868  and  1876),  582-583. 
Sale  in  lieu  of  partition,  how  and  when  directed,  583. 

PARTNERS.— See  Joiirr-TENANCiBs ;  Pabtnebship. 

PARTNERSHIP— 

Equity  has  a  practically  exclusive  jurisdiction,  492. 
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PARTNERSHIP— (am«nutf<i) 

Enforces  epeoific  performaDce  of  agreement  to  enter  into,  for  definite 

time,  where  acta  of  part-performance,  492-493- 
Injunction  against  omission  of  name  of  one  of  partners,  493. 
lojunction  against  carrying  on  another  business,  493. 
Injunction  against  destruction  of  partnership  property,  or  ezolnsion 

of  partner,  493-494. 
Courts  of  equity  will  not  deoree  speoifio  performance  of  articles  of, 

where  remedy  at  law  is  entirely  adequate,  494. 
Nor  of  an  agreement  to  refer  to  arbitration,  unless  under  Common 

Law  Procedure  Act  (1854),  494. 
Constitution  of  partnership,  and  shares  of  profit  and  loss  therein^ 

494-495. 
Dissolution  of  partnership,  modes  of, — 
(i.)  By  operation  of  law,  495. 
(2.)  By  agreement  of  parties,  495-49^*    - 

Partnership  at  will  may  be  dissoWed  at  any  moment,  495-496. 
Dissolution  by  erent  provided  for,  496. 
Partnership  continuing  after  term  agreed  on,  is  partnership 
at  will,  on  old  terms,  496. 
(3.)  By  decree  of  court,  496-498. 

Where  induced  by  fraud,  496. 

Gross  misconduct  and  breach  of  trust,  496. 

Continual  breaches  of  contract,  496-497. 

Wilful  and  permanent  neglect  of  business,  497. 

Mere  disagreement  or  incompatibility  of  temper  not  a  ground 

for  dissolution,  497. 
Unless  it  be  such  as  to  make  it  impossible  to  carry  on  the 

business,  497. 
Insanity  of  partner  whose  skill  is  induipensable,  497-498. 
Share  in,  a  right  to  money,  498. 
Account  on  dissolution,  498. 

Receirer  appointed  only  in  case  of  dissolution,  498. 
Account  where  no  dissolution  is  prayed,  498. 
Partner  making  advantage  out  of  partnership  accountable  to  other 

partners,  498-499. 
Representatives  of  deceased  partner,  entitled  to  an  aeoount,  have  no 

lien  on  partnership  estate,  499. 
In  equity,  land  forming  an  asset  of,  is  money,  499. 
Personal  representative  takes,  498. 
Immaterial  whether  land  acquired  by  purchase  or  devise,  "  if  involved 

in"  the  business,  499-500. 
Creditors  may,  on  decease  of  one  partner,  go  against  survivors,  or 

against  the  estate  of  deceased,  500. 
Separate  creditors  paid  out  of  separate  estate  before  partnership 

creditors,  50a 
Partnership  creditors  paid  out  of  partnership  fund  before  separate 

creditors,  500-501. 
Two  firms  having  a  common  partner  could  not  sue  each  other  at  law, 

but  might  in  equity,  501. 
At  law  one  party  could  not  sue  his  co-partner  in  a  partnership  trans- 
action—he might  in  equity,  250. 

PARTNERSHIP  PROPERTY.— See  Commkrcial  Purchasks;  Joint- 
Tenanoies. 

PART-PERFORMANCE.— See  Specific  Perforitakob. 
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PATENTS. --S«e  Injunction. 

PAYMENTS.-APPfiOPRIATION  OF.-Seo  Appropriation  of  Pay- 
ments. 

PEACE,  BILLS  OF.— See  Bill  of  Peace. 

PENALTIES.— See  Forfettuees,  Penalties,  and. 

PENDENTE  LITE— 

Parobase  of  interest,  considered  as  roaintenanoe  or  champerty,  when, 
and  when  not,  94-95.    See  Equitable  AssiONifENT. 
PENSIONS- 

Assignment  of,  contrary  to  public  policy,  94. 

PERPORMANOB- 

Eqtiity  imputes  an  intention  to  fulfil  an  obligation,  335. 

I.  Covenant  to  purchase  land,  and  land  is  purchased,  225-230. 
The  thing  given  must  be  of  the  same  kind,  226-227. 
Consent  of  trustees  not  essential,  228. 
Covenant  may  be  executed  in  part,  228. 
Covenant  to  purchase  does  not  create  a  lien  on  lands  pur- 
chased, 229. 
'    Right  of  cestui  que  trugt  to  follow  trust-fund,  distinguished 
from  performance,  229-230. 
8.  Covenant  to  pay  or  leave  by  will,  and  share  under  the  Statutes 
of  Distribution,  230-233. 
(a.)  When  husband's  death  occurs  at  or  before  time  when  the 
obligation  accrues,  distributive  share  is  a  perform- 
ance, 23a 
Whether  intestacy  immediate  or  resulting,  230-231. 
(&.)  Where  husband's  death  occurs  c^fter  obligation  accrues, 
distributive  share  is  not  a  performance,  23a. 
Distinguished  from  satisfaction,  232-233. 
See  SATiSFAcnoN. 

PERPETUATE  TESTIMONY,  BILL  TO.— See  Trstihont.  Bill  to 
Perpetuate. 

PERSONALTY— 

Parol  declaration  of  trust  of,  binds,  52-53. 

Where  donor  assigns  his  equitable  interest  in,  69-73. 

An  imperfect  transfer  of,  not  aided  in  favour  of  a  volunteer,  69. 

An  imperfect  transfer  of,  aided  in  favour  of  a  purchaser,  89. 

See  Trust;  Assets  ;  Mortgages  of  Personalty. 

PIN-MONEY— 

Nature  and  object  of,  369-370. 

Differs  from  separate  estate  in  some  respects,  but  resembles  it  in 

others,  370. 
Wife  can  claim  only  one  year's  arrears  of,  370. 
Unless  husband  has  promised  to  pay  in  full,  370. 
Where  husband  has  provided  apparel,  a  satbfaction  of,  370-371. 
Wife's  executors  cannot  claim  any  arrears  of,  371. 

PLEDGE— 

Difference  between,  and  mortgage  of  personalty,  324-325. 
(a.)  In  nature,  324. 
(6.)  As  to  remedies,  324. 

Remedy  of  pledgor  is  at  law,  324. 
Remedy  of  pledgee  in  equity,  324. 
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PLEDGE— (eon<tnt(e(2. ) 

Pledgee  may  sell  without  action,  324. 
Difference  between,  and  mortgage  of  realty,  325-326. 

Tacking  of  debts,  326. 
See  M0BTGAOE8  OF  Pebsonaltt. 

POLICY  OF  ASSURANCE— 
Assignable  in  equitj,  88. 
Assignable  now  at  law  also,  88-89. 
Person  paying  premiums  has  lien  on,  134-135. 

PORTIONS- 

Leaning^  against  double,  245-246. 
See  Satibfactxon. 

POSSIBILITIES— 

Coupled  with  interest  in  real  estate  may  be  assigned  at  law,  88. 
In  personalty,  assignable  in  equity,  88-89^ 

POST-NUPTIAL  SETTLEMENT.— See  Sbttlemknt. 

POST-OBIT  BOND- 

When  relieved  against,  473.    See  Fraud  nv  Equity. 

POWER  OF  ATTORNEY— 

To  receive  money  with  direction  to  pay  to  creditor,  not  equitable 
assignment.  89-9a 

POWERS— 

Defective  execution  of,  when  aided.  423-425. 

Execution  of,  must  always  be  bond  fide  for  the  end  designed,  476. 

Seoret  agreement  in  fraud  of  object  void.  476. 

So  appointment  by  father  to  sickly  infant.  476. 

Doctrine  of  illusory  appointments  abolished  by  i  Will.  lY.,  e.  46. 

477. 
Under  Powers  Amendment  Act,  1874,  477. 

POWERS  IN  NATURE  OF  TRUSTS— 

Court  compels  their  execution,  although  wholly  unexecuted,   Z02- 

103. 
General  intention  in  favour  of  a  class  carried  out,  if  particular  inten- 
tion fail,  Z03. 
Such  powers  in  effect  trusts,  subject  to  power  of  selection,  103-104, 
When  court  selects,  the  shares  given  are  equal,  104. 

POWER  OF  SALE— 

Implied,  when  a  charge  of  debts,  106-108. 
In  mortgage  deeds,  315-316. 

PRECATORY  WORDS— 

No  trust  if  there  is  a  discretion,  96-98. 
Recommendation  must  be  imperative,  97. 

The  court  leans  against  construing  precatory  words  as  imperative. 
99. 

PRE-EMPTION— 

Right  of,  in  mortgagee,  290-291. 

PREFERENCE  OF  CREDITOR— 

When,  and  when  not,  allowable,  256-257. 
PRESUBiPTION.— See  Adtancemxnt;  Imfukd  Trusts;  RssuLTiNa 

Trusts  ;  Fraud  in  Equity. 
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PRINCIPAL— 

Notice  to  agent  is  notice  to,  when,  36-37. 

Mandate  from,  to  agent  not  oommnnicated  to  a  third  person,  does 

not  create  a  trust,  89-90. 
Agent  cannot  make  profit  at  expense  of  his,  144-145. 
Good  faith  essential  in  dealings  between,  and  agent,  470. 
Bill  for  an  account  by,  against  his  agent,  505. 
Agent  can  have  interpleader  against  his,  when,  587. 

PRINCIPLES  OF  EQUITY.— See  Bquitt. 

PRIORITY.— See  Qui  Priob  est,  kc. 

PROFITS  OR  DAMAGES- 

Election  between,  in  patent  actions,  505.    See  Aooodnt. 

PROMISSORY-NOTE.— See  Bill  of  Exchange. 

PROFITS.— See  Trustbbb. 

PUBLIC  OFFICERS— 

Assignment  of  salaries  of,  94. 

PUBLIC  POLICY.— See  Equitable  Asbiqnment  ;  Fraud  in  Equitt. 

PURCHASE-MONEY— 

Liability  of  purchaser  to  see  to  application  of,  Z04-108. 

(a.)  If  purchase  of  personal  property,  purchaser  exonerated,  io5> 
(6.)  If  purchase  of  real  property. — 

{aa,)  Where  charge  of  debts  generally  (with  or  without 

legacies  also),  purchaser  exonerated,  105. 
(66.)  Where  charge  of  or  trust  for  specific  debts  or  for  legacies 
and  annuities  only,  purchaser  not  exonerated,  105. 
Exemption  of  purchaser  from  all  liability  for,  under  Lord  St.  Leo- 
nards' and  Lord  Cranworth's  Acts,  106. 
And  now  under  Conyeyancing  Act,  i88z,  106-107. 
Exonerate  only  where  purchasing  from  the  true  vendor,  Z07-108. 

PURCHASERr- 

Defence  of  purchase  for  valuable  consideration  without  notice,  23. 

Where,  obtains  legal  estate  at  time  of  purchase,  24. 

Where,  gets  in  the  legal  estate  subsequently,  25. 

Where,  has  best  right  to  call  for  legal  estate,  25-26. 

Where  plaintiff,  having  legal  estate,  applies  to  auxiliary  jurisdiction 

of  equity,  defence  good,  26-27. 
Rule  inapplicable  where  Chancery  has  eoneurrent  jurisdiction,  as  in 

bill  for  dower,  38. 
Where  legal  estate  is  outstanding,  incumbrancers  take  in  order  of 

time,  29-3a 
27  Elis.,  c.  4,  for  protection  of,  76. 
Voluntary  settlement  void  as  against  subsequent,  76-77. 
Mortgagee  is,  but  judgment  creditor  is  not,  77. 
For  value  of  heir-a4-law,  or  devisee  of  voluntary  donor,  not  within 

27  Elis.,  c.  4,  77. 
Nor  is  one  claiming  under  second  voluntary  conveyance,  77-78. 
Bondfide^  under  27  Eliz.,  c.  4,  who  is,  78. 
Liability  of,  to  see  to  application  of  purchase-money,  104-Z08. 
Of  personalty  exonerated,  Z05. 
Where  trust  of  or  charge  on  lands  for  payment  of  debts  and  legacies, 

exonerated  from  liability,  Z05. 
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VUBCRASER— {continued. ) 

TniBtees'  power  of  giving  receipts  to,  under  sa  k  33  Viet.,  e.  35,  23 

k  24  Vict.,  c.  145,  and  44  &  45  Yiot.,  0.  41,  106-107. 
Tmsteea  and  otfaen  in  like  capacity  cannot  in  general  be,  from  eeitui 

que  trust,  145. 
Cannot  protect  himself  by  getting  in  the  legal  estate  from  an  express 

trustee,  157-158. 
No  disooyerj  against,  without  notice,  26-27,  593. 

PURCHASES  BT  TRUSTEES.— See  Tbusteeb. 

QUIA  TIM£T.~See  Bill  Quia  Timit. 

QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE- 
Application  of  this  maxim,  and  its  limits,  22. 
True  expression  of  the  maxim,  22-23. 

RANGE  OF  rNVESTMENTS.— See'lNVKSTMSMTS ;  Tbustees. 

RECEIPTS,    POWER    OF   GIVING.— See    Tbustseb;    Exbcutobs; 

PUBOHABEB,  &C. 

RECONVERSION— 

z.  By  act  of  parties,  196-202. 
By  absolute  owner,  196. 
By  owner  of  an  undivided  share,  197. 

Of  money  to  be  turned  into  land.  197. 

Of  land  to  be  converted  into  money,  167. 
By  remainder-man,  198. 
By  infants,  198. 
By  lunatics,  198-199. 
By  mairied  women,  199. 

Money  into  land,  z99-2oa 

Land  into  money,  200. 
How  election  to  take  property  in  actual  state  is  shown,  201. 
By  express  direction,  201. 
By  implied  direction  from  conduct,  201-202. 

As  to  land  into  money,  201-202. 

As  to  money  into  land,  202. 
2.  By  openition  of  law,  202-305. 

Money  at  home  and  no  declaration  regarding  it,  202-203. 
Examples  of  money  being  at  home  and  no  such  declaration, 

203-205. 

RECTIFICATION  OF  CONTRACT— 

Equity  compels,  on  ground  of  mistake  or  fraud,  438-448. 

Mistake  may  be  implied  from  nature  of  transaction,  436. 

Settlement  may  be  rectified  in  conformity  with  marriage  articles, 
when,  438-439- 

Parol  evidence  of  mistake,  when  admitted  in  suits  for  specific  per- 
formance, 535.- 

Conveyancer  relieved  against  mistake  in  deed  of  his  own  drawing, 
535-536- 

REDUCTION  INTO  POSSBSSION- 

A  duty  of  trustee,  for  security  of  trust  funds,  152-153. 
Of  wife's  cho9ey  what  is  and  what  is  not,  388-389. 

RELEASE— 

By  cestui  que  trust  bars  proceedings  for  breach  of  trust*  x6i. 
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H'BMWi>l"Ra — 

Of  eatui  que  trutt  agaiiiit  trusieei  and  others.— ;See  T&ubtibb. 

Of  mortgagors  and  mortgagees.— See  MoBTOAOS ;  MoBTOAGB,  EQUrr- 

ablk;  Mobtoaobs  of  Pbbsonaltt. 
In  oases  of  fraud.— See  Fbaud  in  Equitt. 

REMUNERATION— 

None  allowed  to  tmstees,  143. 

Solicitor  allowed  only  costs  oat  of  pocket,  142-143. 

Solicitor  may  stipolate  for,  143. 

RENEWAL  OF  LEASE— 

Trustee  renewiog  in  his  own  name,  a  constructive  trustee  of  re- 
newed lease,  133. 

So  a  tenant  for  life,  133. 

So  a  partner  renewing  lease  of  partnership  premises,  133.  See  OoN- 
STBUcnvB  Tbusts. 

REPURCHASE— 

Right  of,  in  mortgagor,  290-291. 

RESULTING  TRUST.— See  Implied  and  Resultino  Tbxtbib. 

RESULTING  USE.— See  Trust. 

RETAINER  BY  EXECUTOR- 
Right  of,  and  limits  thereto,  376. 

REVERSIONARY  PROPERTY— 
Conversion  of,  hy  trostees,  154-155. 
Assignment  of  married  woman's,  387-388. 

ROMAN  LAW.— See  CtVTL  Law. 

RULE  IN  SHELLEY'S  CASK— See  Shklley's  Casb,  Rule  in. 

SALE— 

Power  of,  in  mortgages,  314-316. 
In  lieu  of  partition,  582-583. 

SALVAGE  MONEYS.— See  PouoT  OF  Absubanoe. 

SATISFACTION— 

Presupposes  intention,  234. 
Distinguished  from  performance,  354. 
I.  Of  debts  by  legacies,  234-338. 
A  legacy  imports  bounty,  335. 
If  legacy  be  equal  to  debt,  it  is  a  satisfaction,  335. 
If  legacy  be  less  than  debt,  it  is  not  a  satisfaction,  335. 
If  greater  than  debt,  it  is  a  satisfaction,  235. 
Where  debt  contracted  after  will,  no  presumption  of,  235. 
Circumstances  rebutting  the  presumption,  235-236. 
Direction  in  will  for  payment  of  debts  and  legacies,  effect  of,  336. 
Direction  in  will  to  pay  debts  alone,  effect  of,  236. 
Time  for  payment  of  legacy  differing  from  that  of  debt,  effect  of, 

236-237. 
Contingent  legacy  never  a  satisfaction,  237. 
The  modes  of  less,  338. 
3.  Of  legacies  by  subsequent  legacies,  338-34a 

Two  legacies  under  the  same  instrument,  if  equal,  not  cumu- 
lative in  absence  of  internal  evidence  to  the  oontrary,  338. 

3F 
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SATISFACTION--{«)ii«ntt«i. ) 

Two  legacies  under  the  same  instrnment,  if  tmeqnal,  cumu- 
lative, a39. 

By  differcDt  inatniments,  primd  facie  camulatiTe,  whether  equal 
or  unequal,  339. 

Unless  same  motive  expressed  and  same  sum,  339-240. 

Extrinsic  evidence  admissible  where  the  court  raises  the  presump- 
tion, 24a 

Where  the  court  does  not  raise  the  presumption,  inadmissible, 
340. 

^  >  Of  legacy  by  portion,  and  of  portion  by  legacy,  240-253. 

Rule  does  not  apply  to  legacies  and  portions  to  a  stranger,  241. 

Or  to  illegitimate  child,  241. 

Unless  the  legacy  and  portion  be  for  the  same  specific  purpose, 

242. 
Presumption  founded  on  good  sense,  242-243. 
Presumption  applies  where  donor  has  placed  himself  in  loco 

parentU  to  donee,  243. 
What  is  putting  oneself  in  loco  parentis,  343-344- 
A  person  meaning  to  put  himself  in  loco  parentis  with  reference 

to  providing  for  the  child,  244-245. 
Leaning  against  presumption  of  double  portions,  245-246. 
Same  principles  applicable  when  settlement  comes  before  will, 

346-247. 
Not  a  qaestion  of  satisfaction  of  debt,  247. 
Where  settlement  comes  first,  persons  taking  under  it  are  purchasers 

with  right  to  elect  between  settlement  and  will,  248-249. 
Sum  given  by  second  instrument,  if  less,  is  pro  tanto,  249. 
Legacy  to  a  child   or  to   a  wiife   to  whom  testator  is  indebted. 

349-250, 
Advancement  by  father  to  child  to  whom  he  is  indebted.  25a 
Extrinsic  evidence,  admissibility  of,  250-252. 

A  presumption  against  the  apparent  intention  of  instrument  may 

be  rebutted  by  parol  evidence,  but  not  vice  vertd,  251. 
Admitted  only  to  oonstrue  the  will,   not  to  import  extrinsic 
matter,  251-252. 

SECRET  TRUSTS— 

Where  will  makes  no  disposition  of  beneficial  interest,  effect  of. 

lOI. 

Where  will  makes  apparent  disposition  of  beneficial  interest^  effect 
of,  101-Z02. 

(a.)  Where  a  fraud,  102. 
(6.)  Where  no  fraud,  102. 

SECURITIES,  APPROPRIATION  OF.— See  Appbopbiation  op  Skod- 
BITIB8. 

SECURITIES,  MARSHALLING  OF.— See  Mabshallino  op  Skcdbi- 
HES. 

SEPARATE  ESTATE— 

Protective  jurisdiction  of  Chancery  in  permitting  married  woman  to 

hold  separate  estate,  341. 
Feme  covert  could  not  at  common  law  hold  property  apart  from  her 

husband,  teeu$  in  equity.  341. 
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SEPARATE  ESTATE— (con«ntt«d.) 

Separate  property  before  the  "  Married  Women*!  Property  Act," 
1870,  and  **  Married  Women's  Property  Act,"  1883,  how  created, 
34^-344. 

By  ante-nuptial  agreement,  34a. 

By  post-nuptial  agreement  with  the  huaband,  343. 

On  desertion  by  the  husband,  343. 

Gifts  from  husband  to  wife,  or  by  strsnger,  343. 

Trade  property  of  wife  trading  separately,  343. 

Under  express  limitation  to  separate  use,  333-344. 
Interposition  of  trustees  unnecessary  to  exiflteace,  344,  365. 
Husband  a  trustee  for  wife,  344. 
Words  creating  a  separate  use,  344-345. 
What  words  insufficient,  345. 

Wife's  power  of  disposition  over  separate  estate,  345-346. 
She  may  dispose  of  personalty  without  his  consent,  345-346, 
She  may  dispose  of  life  estate  in  realty,  346. 
And  of  her  fee-simple  estate  by  will  or  deed  as  if  a/eni0  tole,  346. 
Separate  property  liable  for  her  breach  of  trust,  347. 
Unless  there  be  a  restraint  against  anticipation,  347. 
The  savings  of  income  of  separate  estate  are  also,  347-348. 
She  may  permit  her  husband  to  receive  it,  348. 
She  is  entitled  to  only  one  year's  account  against  him,  348. 
He  takes  undisposed  of,  at  her  death  jure  nuuritit  or  as  her  adminis- 
trator, 348. 
Property  limited  to  such  uses  as  feme  covert  may  appoint  is  not,  349. 

Now  liable  as  separate  estate,  349. 
Differences  between  separate  property  and  general  power  of  appoint- 
ment in  feme  covert,  349-350. 
Though  generally  regarded  as  a  feme  sole  in  equity  as  to  her  separate 

estate,  she  could  not  originally  bind  that  estate  with  debts  in 

equity,  350-35i. 
Rule  relaxed,  3SO-354' 

Her  separate  estate  was  bound  by  an  instrument  under  seal,  351. 

By  bill  of  exchange  or  promissory-note,  351. 

By  ordinary  written  agreement,  351. 

On  a  common  assumptit,  353. 
Courts  now  hold  that,  to  the  same  extent  that  she  is  regarded  as  feme 

sole,  she  may  contract  debts,  351-352. 
Her  verbal  engagements  now  binding  on  her  separate  estate,  352. 

Aa  well  present  as  future,  352-353. 
No  personal  decree  against  a  feme  covert,  353. 
Could  not  be  made  a  bankrupt.  353. 

SecuSt  now  if  in  trade,  353. 
Oeneral  engagements  bind  the  corpus  of  her  personalty,  rents,  and 

profiU  of  her  realty,  353-354« 
Now  also  the  corpus  of  her  realty,  354. 
Execution  against,  354. 
Creditor's  suit  for  administration  of,  354. 
The  origin  of  restraint  on  anticipation,  354-355. 
A  man  or  feme  sale  cannot  be  so  prohibited,  355. 
Feme  covert  prohibited  from  taking  the  income  before  actually  due, 

355. 
Restraint  attaches  to  future  covertures,  356-357. 
Restraint  on  alienation  depends  on,  and  is  a  modification  of,  separate 

estate,  and  haa  no  independent  existence,  356. 


820  INDEX  TO  THE  PRINCIPLES. 

SEPARATE  'ESTATE— {continved.) 

.  She  has  tkjtis  disponendi  over  her,  356. 

If  restrained,  she  is  eDtitled  to  the  present  enjoyment  exclusirely,  356. 

Separate  estate,  with  or  without  restraint,  exists  only  during  cover- 
ture, 356-357. 

Separate,  use  will  arise  on  marriage,  356-357. 

When  discovert,  she  has  full  powers  of  alienation,  356-357. 

In  what  cases  the  trust  will  he  wholly  destroyed,  so  as  not  to  attach 
on  marriage,  358. 

If  property  remain  in  statu  quo,  hushand  must  take  it  with  trusts  im- 
pressed upon  it,  358-359« 

If  she  sell  it  and  receive  the  purchase-money,  the  trust  is  destroyed, 

359. 
What  words  will  restrain  alienation,  357. 
What  words  held  not  sufficient,  357-358. 

Court  of  equity  could  not  dispense  with  fetter  on  alienation,  358-359. 
Unless  by  Act  of  Parliament,  359. 
And  now  generally  under  Conveyancing  Act,  z88z,  359. 
Statutory  varieties  of,  360-361. 
(x.)  Under  Diroroe  Act,  360. 
(2.)  Under  Matrimonial  Causes  Act,  1878,  36a 
(3,)  Under  Married  Women's  Property  Act,  1870,  361-363. 
(4.)  Under  Married  Women's  Property  Act,  1882,  336-369. 
See  Mabbied  Womkn*8  Paopkbtt  Aot,  1882. 
Items  of  statutory  separate  estate  under  the  Married  Women's  Pro- 
perty Act,  1870, — 
(z.)  Wages  and  earnings  of  all  married  woman  after  date  of  the 

Act,  361. 
(2.)  Personalty  devolving  on  woman  married  after  the  Act  ah  tnfef- 
toto,  and  sums  of  money  under  jf  200  under  any  deed  or  will, 
361. 
(3.)  Bents  and  profits  of  real  estate  devolving  ah  %nte$tato,  361. 
Summary  jurisdiction  in  questions  between  husband  and  wife  as  to. 

362,  367. 

Married  woman's  right  of  action  at  law  in  respect  of,  362,  367. 
Her  liability  for  debts  contracted  before  marriage,  362,  366. 
Extent  of  husband's  liability  for  same  debts,  362-363,  366. 
Wife's  liability  for  maintenance  of  husband  and  children  out  of,  362- 

363,  368. 

Provisions  of  Married  Women's  Property  Act^  1882. — See  Mabrikd 
Womsn'8  Property  Act,  1882. 
See  also  Pin-Monet  ;  Pabapheenalia. 

SET-OFF— 

At  law,  no  set-off  formerly  in  case  of  mutual  unconnected  debts,  510. 
In  connected  accounts,  balance  only  recoverable  both  at  law  and  in 

equity,  510. 
If  demands  connected,  equity  interposed,  510-511. 
As  in  mutual  independent  debts  where  there  was  mutual  credit,  511. 

Though  no,  at  law,  $11. 
In  cross  demands,  which,  if  recoverable  at  law,  would  be  subject  of, 

equity  relieved,  511-512. 
In  winding-up,  debts  not  set-off  against  calls,  512-513. 
Other  cases  of  no  set-off,  513. 
Under  Bankruptcy  Act,  1869,  513. 
None,  of  debts  accruing  in  separate  rights,  514. 
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SET-OFF--(co»<tn««d. ) 

Except  under  special  eircomftanees,  as  fraud,  5x4-515. 
Law  and  equity  now  the  same  in  all  these  respects,  5x1-5x5. 

SETTLEMENT— 

I.  Apart  from  consideration  of  marriage, — 

(a.)  Voluntary.— See  Voluntary  Trusts. 

(6.)  Colourably  valuable.— See  FRAUDULEirr  Trusts  akd  Gifts. 

II.  In  consideration  of  marriage, — 

(a.)  Where  the  marriage  is  to  follow, — 

The  marriage  is  a  valuable  considerotion,  78-79. 
Secutf  if  the  marriage  a  mere  cloak  of  fraud,  80. 
Who  are  within  the  scope  of  the  marriage-consideration,  84. 
(6.)  Where  the  marriage  is  already  over,— 

The  marriage  is  no  consideration,  or  only  a  meritorious  con- 
sideration, 78. 
Secus,  if  settlement  is  in  pursuance  of  ante-nuptial  articles, 

79. 
Or  if  slight  value  in  money  is  added,  79-801 
nL  In  cases  of  infants  (male  and  female),— 

(a.)  Where  made  with  sanction  of  court  under  lHarriage  Act,  4 

Geo.  rV.,  c.  76,  406. 
(&. )  Where  made  with  sanction  of  court  under  Infants  Settlement 
Act,  1855,  407. 
See  also  Voluntary  SBTTLiofSNTS ;  Voluntary  Trusts. 

SETTLEMENT  OF  ACCOUNTS.— See  Accounts  ;  Trostrbb. 

SETTLEMENT,  WIFE'S  EQUITY  TO.— See  Equity  to  Settlement. 

SETTLEMENT  IN  FRAUD  OF  MARITAL  RIGHTS.— See  Fraud  on 
Marital  Rights. 

SHELLEY'S  CASE,  RULE  IN— 

When  followed  and  when  not  in  eqnity,  54-62. 
See  Executed  and  Executory  Trusts. 

SOLICITORS— 

When  trustees,  only  allowed  costs  out  of  pocket,  143-143. 
May  stipulate  to  receive  compensation,  143. 
Hii  liability  for  negligence  in  failing  to  discover  a  mortgage,  311. 
Lien  on  deeds  and  papers  of  client,  339. 
On  fund  realised  in  a  suit,  330. 
OifU  from  client  to,  void,  466-467. 
May  purchase  from  client,  when,  467. 
Rule  as  to  gifts  is  absolute,  467. 

Solicitor  must  take  no  more  advantage  than  his  fair  professional  re- 
muneration, 467. 
Agreement  to  pay  gross  sum  for  past  business  is  valid,  467-468. 
Also  for  future  business,  468. 

SPECIFIC  LEGACY.— See  Leoaohs. 

SPECIFIC  PERFORMANCE - 

Breach  of  contract  at  common  law  a  question  of  damages,  519. 
In  equity  contract  must  in  general  be  exactly  performed,  519. 
Inadequacy  of  remedy  at  law,  ground  of  equitable  jurisdiction,  519. 
Cases  in  which  equity  will  not  decree,— 
(i.)  An  Ulegal  or  immoral  contract,  5x9-520. 


822  INDEX  TO  THE  PRINCIPLES. 

SPECIFIC  PERFORMANCE— (conftn««d.) 

(2.)  An  agreement  without  consideration,  52a 
(3.)  A  oontract  which  the  court  cannot  enforce — 
(a.)  Where  personal  skill  required,  520. 
(&.)  Contract  to  transfer  good- will  alone,  521. 

(r^\  ^Qi^^ract  to  huild  or  r^nnW.  cai 

id.)  Revocable  contract,  521. 
(4.)  A  contract  wanting  in  mutuality,  521-522. 
Distinction  as  to,  of  contracts  relating  to  realty  and  personalty,  522. 
Contracts  concerning  lands  enforced,  as  legal  remedy  inadequate,  522. 
Contracts  as  to  personalty  generally  not  enforced,  because  remedy  at 
law  is  adequate,  522-523. 
(z.)  Contracts  respecting  personal  chattels,  523-526. 

Not  enforced  if  damages  at  law  are  adequate  compensation,  523. 
(a.)  Contract  as  to  railway  shares  enforced,  for  such  shares  are 

limited  in  number,  523.524. 
(&.)  Sale  of  assigned  debts  under  bankruptcy  enforced  at  suit  of 

▼endor,  524. 
{c.)  Contracts  as  to  articles  of  vertu,  524-525. 
{d.)  Delivery  up  to  artist  of  picture  painted  by  himself,  525. 

Also  of  heirlooms  and  other  chattels  of  peculiar  value,  525. 
(&)  Where  any  fiduciary  relation  exists,  525-526. 

Statutory  powers  as  to  specific  delivery,  17  &  x8  Viet.,  c.  125, 
and  Companies  Act,  1862,  and  Judicature  Acts,  526. 
(2.)  Contracts  respecting  land,  526-548. 

Almost  universally  enforced,  since  damages  at  law  no  remedy, 

526-5a7. 
Statute  of  Frauds  broken  in  upon  where  it  is  unconscientious 

to  rely  on  it^  527. 
Where  agreement  is  confessed  by  defendant's  answer,  527-528. 
Unless  defendant,  notwithstanding,  insists  on  the  defence. 

528. 
Where  contract  is  partly  performed  by  party  seeking  aid,  528. 
Part-performance,  what  it  is,  528-532. 
(1.)  Introductory  or  ancillary  acts  not  part-performance,  528-529. 
(2. )  Acts  of  part-performance  must  be  referable  alone  to  agreement 
alleged,  529. 
Mere  possession  of  the  land  not  part-performance,  if  held  under 

previous  tenancy,  529. 
Unless  tenant  has  made  improvements,  529-530. 
But  delivery  of  possession  under  contract  is,  529. 
Tenant  would  else  be  liable  as  a  trespasser,  529. 
(3*)  Agreement  must  originally  have  been  cognisable  in  a  oourt  of 

equity,  independently  of  acts  of  part-performance,  53a 
(4.)  Payment  of  part  or  whole  of  purchase-money,  is  not,  530.531. 
Repayment  will  put  parties  into  same  position  as  before,  531. 
(S)  Marriage  is  not  part-performance,  531-532. 

Acts  of,  independently  of  marriage,  take  case  out  of  statute, 

531-532. 
Post-nuptial  written  agreement  in  pursuance  of  ante-nuptial 

parol  agreement,  enforced,  532. 
Representation  for  purpose  of  influencing  another,  which  has 

that  effect,  will  be  enforced,  532-533. 
Where  on  marriage  third  party  makes  representation,  on 

faith  of  which  marriage  takes  place,  he  is  bound  to  make 

it  good,  533. 
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Representation  of  a  mere  intention,  or  a  mere  promif  e  on  hon- 
our, not  enforced,  533. 
(6.)  Where  agreement  concerning  land  ia  not  pnt  into  writing  by 
fraud  of  one  of  parties,  534. 
Qronnds  of  defence  to  suit  for  specific  performance,  534-548. 
(i.)  Misrepresentation  hj  plaintiff  having  reference  to  contract, 

534. 
(a.)  Mistake  rendering  a  specific  performance  a  hardship,  534-535. 

Parol  evidence  of  mistake  is  admissible,  535. 

Statute  does  not  say  a  written  agreement  shall  bind,  but  an 
unwritten  agreement  shall  not. bind,  535. 
(3.)  Error  of  defendant  although  through  his  own  careleesness, 
535-536. 

But  liable  for  damages  at  law  if  an  actual  contract,  536. 

Contract  not  enforced  where  defendant  did  not  intend  to  pur- 
chase, 536-537. 

Effect  of  mistake  where  parol  variation  set  up  as  defence, 
537-538. 
(a.)  Where  error  arose  not  in  original  agreement,  but  in  reducing 
it  into  writing,  specific  performance  decreed  with  parol 
variation  set  up  by  the  defendant,  537-538. 

Plaintiff  cannot  obtain  specific  performanoe  with  parol  varia- 
tion  of  written  agreement,  538. 

Unless  the  variation  be  in  favour  of  the  defendant,  538. 

The  defendant  may  ask  the  court  to  be  neutral,  unless  the 
pbintiff  will  perform  omitted  term,  539. 

Difference  between  a  plaintiff  seeking  and  a  defendant  resist- 
ing specific  performance,  539. 

Where  a  misunderstanding  as  to  terms  of  agreement,  no  relief, 

539-540. 
(&.)  Subsequent  parol  variation  of  written  contract,  540. 
(4.)  Misdescription  a  grobnd  of  defence  where  it  is  of  a  substantial 
character,  540-541. 
Whether  the  misdescription  is  or  not  substantial  is  a  matter 
of  evidence,  541. 
e.g.t  Purchaser  not  compelled  to  take  freehold  instead  of 

copyhold,  541. 
Or  an  under-lease  for  an  original  lease,  541-543. 
Where  difference  is  slight,  and  a  proper  subject  for  compensa- 
tion, it  will  be  enforced  vrith  compensation,  543. 
As  where  acreage  is  deficient,  542. 
No  compensation  where  there  has  been  fraud,  543-543* 
Nor  where  compensation  cannot  be  estimated,  543. 
Purchaser  can  compel  specific  performanoe  with  an  abate- 
ment, 543. 
Vendor  must  sell  what  interest  he  has  if  purchaser  elect, 

543. 
Partial  performance  not  compelled  where  unreasonable  or  pre- 
judicial  to  third  parties,  543-544. 
(5.)  Lapse  of  time,  when  a  defence,  544. 

At  law,  tipie  was  always  of  essence  of  contract,  544. 
Equity  was  guided  by  nature  of  case  as  to  time,  544* 
When  lapse  of  time  is  a  bar  in  equity,  544-545. 

z.  Where  time  was  originally  of  the  essence  of  the  con- 
tract. 544-545. 
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3.  Where  made  essenoe  of  the  contract  hy  aabfeqnent 

notice,  545. 
3.  Where  lapse  of  time  ia  evidence  of  laeke$  or  abandon- 
ment. 545. 
Law  and  eqnity  now  agree,  545. 
(6.)  Equity  will  refuse  aid  unless  a  party  comes  with  dean  hands, 

545-546. 
(7.)  Ko  specific  performance  where  there  is  great  hardship  in  the 

contract,  546. 
(8.)  Or  where  it  involves  the  doing  of  an  unlawful  aot  or  a  breach 

of  trust.  546. 
(9.)  Contract  is  not  established,  546-547. 
(la)  Want  of  title  in  vendor,  547. 
Conveyance,  when  to  be  settled  by  the  court,  547. 
Possession,  effect  of  taking,  547-548. 
See  also  Injunction. 

STANDING  BY.— SeeAcQUDBCKNOE;  Fraud  in  Eqditt. 

STATUTES— 

52  Hen.  IIL  (Waste),  564. 
6  Edw.  L,  0.  s  (Waste),  564. 
13  Edw.  L)  a  82  (Waste),  564. 

stat.  I,  c  34  (Writ  in  Chancery),  9. 
17  Edw.  IL,  c.  9  (Idiots),  410. 

c.  10  (Ltmatics),  410. 
13  Edw.  IIL,  c  33  (Account),  503. 
37  Hen.  YIIL,  c  10  (Uses),  47-49. 
13  Elia.,  c  5  (Fraudulent  conveyances),  73,  395. 
37  Ella.,  c  4  (Voluntary  conveyances),  76,  394. 
43  Elix.,  c.  4  (Charities),  no. 
31  Jac.  L,  c.  16  (Limitations),  395. 
13  Car.  n.,  0.  34  (Testamentary  guardian),  400. 
39  Car.  n.,  c  3  (Frauds). 

s.  4  (Agreement  in  writing),  78,  319,  530. 
as.  7,  8,  9  (Trusts),  51-53,  117. 
s.  17  (Contracts),  531. 

3  &  4  Anne,  0.  16  (Account),  503. 

4  Anne,  c.  17  (Set-off),  510. 

3  Geo.  n.,  c  23  (Set-off),  510. 

8  Geo.  n.,  c.  34  (Set-off),  510. 

17  Geo.  n.,  c.  38  (Parochial  debts).  355. 

13  Geo.  m.,  c.  63  (Evidence  de  bene  eise),  596. 

36  Geo.  in.,  o.  53  (Legacies),  163. 

47  Geo.  IIL,  c.  74  (Simple  contract  debts).  357. 

55  Geo.  m.,  c.  Z93  (Preston's  Aot,  1815),  63. 

58  Geo.  m..  c.  73  (Regimental  debts),  355. 

4  Geo.  IV.,  c.  76  (Marriage  of  infants),  406. 

9  Geo.  IV..  c.  14  (limitations),  31. 

X  WilL  IV.,  c  22  (Evidence  de  bene  Me),  596. 
0.  40  (Undisposed-of  residue),  133. 
c.  46  (Illusory  appointments),  477. 
I  &  3  Will.  IV.,  c.  58  (Interpleader),  588. 
3  &  4  Will  IV.,  c.  37  (Limitations),  30,  33.  359,  394,  396,  314, 
c.  43  (limitations).  3Z. 
c.  74  (Fines  and  recoveries),  soo,  383. 
c.  104  (Debts).  357,  361,  377-278,  309. 
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STATUTES— {wntinued. ) 

3  &  4  WilL  IV.,  0.  los  (Dower).  184,  217. 

c.  106  (Desoenti),  373. 
S  &  6  Wai.  IV.,  0.  65  (Copyright),  573. 

7  &  8  WilL  IV.,  k  z  Viot.,  o.  28  (limitationi),  396. 

o.  a8  (Foreclosttre),  314. 
1  Vict.,  0.  36  (WU1»  Act),  165. 
X  &  3  Vioi.,  0.  no  (JudgmeDto),  307. 
3  &  3  Viot.,  e.  zi  (Judgmentf),  355. 
5  &  6  Viot.,  0.  69  (Perpetuation  of  teitimoDj),  595. 

8  &  9  Viet.,  0.  Z06  (Beal  property),  88,  383. 
10  &  xz  Vict.,  e.  96  (Truttee  relief),  Z63. 

X3  &  Z3  Vict.,  c.  74  (Tnutee  relief),  Z63. 
Z3  &  Z4  Viot. .  o.  60  (Tnutee  Act,  Z850),  z63. 

14  k  Z5  Vict.,  c.  83  (Lords  Jnitiees),  4Z1. 

o.  99  (Evidenoe),  593* 

15  k  16  Vict.,  c.  55  (TnuteeB),  z63. 

c  76  (Common  Law  Procedure,  1853),— 

8.  3  (Forms  of  Action),  8. 

>•  55  (Profert),  43a 

■s.  3IO,  3Z3  (Forfeiture  of  lease),  339. 

IS.  3X9,  330  (Ejectment  of  mortgagor),  397. 
c.  86  (Chancery  Jurisdiction  Act,  1853), — 

s.  3  (Indorsement  in  lien  of  subpoena),  zz. 

B.  48  (Sale  of  mortgaged  estates),  3x4. 
z6  k  Z7  Vict.,  c  70  (Lunacy),  4zz. 
Z7  k  z8  T^oi.  c  36  (Bills  of  Sale  Aei,  Z854),  8z. 
0.  ZZ3  (Locke  King's  Act),  367-369. 
c.  135  (Common  Law  Procedure  Act,  Z854),  486,  494, 

5a«,S58. 
ss.  5z,  53  (Discovery),  593. 
s.  78  (Specific  deliTery),  536. 
s.  79  (In junction ),  SS^SS^* 
s.  83  (Equitable  pleas),  zo. 
s.  87  (Lost  bills  of  exchange),  433. 
z8  k  Z9  Vict.,  o.  Z5  (Judgments),  355. 

c  43  (Infants*  settlements),  406. 
0.  63.  s.  33  (Debts),  355. 
igkoo  Viot,  c  97,  s.  5  (Sureties),  3Z,  484. 

e.  IZ9  (Marriage),  406. 
30  &  3Z  Viot.,  c  57  (Malins's  Act),  384,  385, 386-387. 
c.  77  (Court  of  Probate),  X70.  603. 
o.  85,  s.  3X  (Protection  order),  343,  360^ 
s.  35  (Judicial  separation),  360. 
3Z  &  33  Vict.,  0.  37  (Caims's  Act),  576. 

c.  93  (Legitimacy  declaration),  595. 
c  Z08,  s.  8  (Protection  order),  360. 
33  k  33  Vict.,  c  35  (Lord  St.  Leonards*  Act), 
s.  4  (Fire  insuranoe),  338. 

ss.  Z4-Z6,  z8  (Devise  subject  tea  charge),  105- xo8. 
s.  33  (Trustee's  receipts),  zo6, 
s.  3z  (Trustee's  indemnity),  z5z. 
s.  33  (Investments),  Z53. 
33  &  34  Vict.,  c  38,  ss.  3-5  (Judgments),  355. 
s.  Z3  (Investments),  Z53. 
c.  83  (Infants'  settlements),  406. 
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STATUTES— («>n«ntt«l. ) 

33  &  24  Yict.,  c.  126  (Opmmon  Law  Proeednre,  i860),  339,  588. 
0.  127,  8.  28  (Solioitor's  lien).  330. 
0.  145  (Lord  Gran  worth's  Act), 

M,  II,  13  (Mortgagee's  powers),  299,  3x5. 
s.  25  (Investments),  153. 
s.  29  (Tmsfcee's  receipts),  zo6. 
25  8l  26  Vict.,  0.  42  (Bolt's  Act),  578,  605. 

c.  89  (Companies),  145,  454,  463,  526. 
27  &  28  Vict.,  0.  1X2  (Judgments),  255,  307. 

c.  1x4  (Improvement  of  land),  134. 

29  k  30  Yiot.,  c.  96  (Bills  of  Sale  Act,  1863),  8x. 

30  &  31  Vict.,  c.  48  (Puflfer  at  aacfcion),  475. 

c.  69  (Beal  estate  charges),  270-271.  285. 

s.  2  (Vendor's  lien),  270. 
c.  132  (Investments),  153. 
0.  144  (Assignment  of  life  policies),  68,  89. 

31  &  32  Vict.,  c  4  (Beversions).  472. 

c.  40  (Partition),  581. 

0.  86  (Assignment  of  marine  policies),  68-69. 

32  &  33  Vict.,  c  46  (Specialty  debts),  158,  255,  279. 

c.  71  (Bankruptcy.  1869),  83,  263-264,  313,  395,  4^7. 
S13. 

33  &  34  Vioi,  c  14  (Naturalisation),  137. 

e.  28  (Solicitor's  remuneration),  466. 

o.  76  (Absconding  debtors),  609. 

0.  93  (Married  Women's  Property),  zao,  341,  361-362. 

8.  13  (Maintenance  of  husband),  361,  407. 

8.  14  (Of  children),  361,  407. 

34  &  35  Vict.,  c,  27  (Investment),  154, 
36  Vict.,  c.  12  (Infants'  custody),  40a 

36  k  37  Vict.,  c.  66  (Judicature  Act,  1873),  11,  12,  17,  68,  279,  411, 
49a,  545.  549,  550.  565-566, 603. 
8.  25,  §  I  (Administration).  279. 

§  2  (Breach  of  trust),  Z14,  158,  259. 
§  5  (Mortgagor's  rights),  297. 
§  6  (Assignment  of  chose  in  action),  89, 92-93. 
37  &  38  Vict.,  0.  37  (Powers  Amendment  Act,  1874),  447. 

c.  50  (Married  Women's  Property  Amendment),  341. 

362-363. 
c  57  (Real  Property  Limitation),  20, 158, 259, 296, 314. 
c  62  (Infants'  relief),  458. 
c.  78  (Vendor  and  purchaser),  157,  310. 

38  k  39  Vict.,  0.  77  (Supreme  Judicature  Amendment  Act  (1875), 

IX,  12,  170,  *5S,  262,  263,  279,  436,  S04»S07, 

608. 
c.  87  (Land  Transfer  Act,  1875),  310. 
c.  91  (Trade  mark  registration),  575. 

39  &  40  Vict.,  c.  17  (Partition  Act,  1876),  581-582. 

0.  33  (Trade  mark  registration),  575. 
c.  59  (Appellate  Jurisdiction),  iz,  12. 

40  &  41  Yiot.^  o.  z8  (Settled  Estates),  360. 

e.  34  (Locke  King's  Further  Amendment  Act),  269-27a 

41  Vict.,  c.  19  (Protection  order),  360. 

41  &  42  Vict.,  c.  31  (Bills  of  Sale  Act,  1878),  81. 
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STATUTES— {continued,) 

43  &  43  Vict.,  c  78  (Jadieaiure  Act,  1879),  11,  13 ;  and  see  Index 

toPraotice. 

44  &  45  Vict.,  c  13  (Probate  duty),  169. 

c  41  (Conveyanoing  Act,  1881),  106-107,  131, 135, 139, 
298, 299»  302. 303.  3".  312'  313, 314, 31S,  339, 
360. 

c.  44  (Solicitor's  remaneration),  468. 

0.  68  (Judicature  Act,  z88i),  zi,  13;  and  see  Index 
TO  Practice. 

45  k  46  Vict.,  c.  39  (Oonveyanoing  Act,  1883),  33-34,  394. 

0.  75  (Married  "Women's  Property),  i3o,  341,  344,  347, 

349,  353,  354,  359,  363-369,  376,  380,  398. 
e.  38  (Settled  Land  Act).  xo8. 
c.  43  (Bills  of  Sale),  81. 
o.  83  (Lnnaey  BegiUation),  413. 

STATUTE  OF  FRAUDS— 

Trusts,  how  created  before  that  statute,  51-53. 

Trusts,  how  created  since  that  statute,  53. 

Trusts,  what  excepted  out  of  statute,  53. 

Applies  to  freehold,  copyhold,  and  leasehold  lands,  53-53. 

Applies  not  to  pure  personal  estate,  53. 

STATUTES  OF  LIMITATION.— See  Limitation,  Statutes  of. 

STATUTE  OF  USES— 

Uses  before  the  statute,  express  and  implied,  47-48. 

Uses  since  the  statute,  express  and  implied,  48-49. 

Failure  of,  in  accomplishing  ita  objeet,  49. 

Failure  of,  causes  of,  59. 

Failure  of,  restoration  of  equitable  use  ({.«.,  trust)  from,  49-50. 

Applies  to  freehold  lands,  and  only  to  passive  uses  therein,  50-51. 

Applies  not  to  freehold  lands,  aotive  uses  therein,  51. 

Applies  not  to  leasehold  lands,  51. 

Applies  not  to  copyhold  lands,  51. 

Applies  not  to  pure  personal  estate,  51. 

SURCHARGING  AND  FALSIFYING.— See  Account  ;  Trustees. 

SURETYSHIP— 

Utmost  good  faith  required  between  all  parties,  479. 

What  concealment  of  facts  by  creditor  releases  surety,  479-480. 

Fact  must  either  hare  been  one  which  creditor  was  under  an  obliga- 
tion to  disclose,  480. 

Or  else  an  integral  part  of  the  immediate  transaction,  481. 

Creditor  must  inquire  as  to  circumstances  of  suretyship,  if  there  is 
ground  to  suspect  fraud  on  surety,  but  not  otherwise,  481-483. 

Rights  of  creditor  against  surety  regulated  by  instrument  of  guaranty, 

482-483. 
Surety  cannot  compel  creditor  to  proceed  against  debtor,  483. 
Remedies  available  for  surety, — 
(i.)  Bill  quia  timet  to  compel  payment  by  debtor,  483. 
(3.)  Judicial  declaration  of  discharge,  483. 
(3.)  Action  for  reimbursement  by  debtor,  483-484. 
(4.)  Action  for  delivery  up  of  securities  by  creditor,  484. 

Extension  of  this  right,  484-485. 
(5.)  Action  against  co-surety  for  contribution,  485. 
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BURETYBEIP'^oorUinued. ) 

At  law,  contribution  was  founded  on  contract,  $ecus^  in  equity,  486. 
Different  effects  of  insolvency  of  one  surety  at  law  and  in  equity 

formerly,  486. 
Contribution  against  representatives  of  a  deceased  surety,  486. 
Parol  evidence  to  show  that  apparent  principal  was  surety,  now 

allowed  at  law,  486. 
Surety  may  limit  his  liability  by  express  contract,  486-487. 
Surety  can  only  charge  debtor  for  what  he  actually  paid.  487. 
Circumstances  discharging  the  surety  or  co-surety, — 
( X. )  If  creditor  varies  contract  with  debtor,  without  surety's  privity, 

487. 
(2.)  If  creditor  gives  time  to  debtor,  without  consent  of  surety, 
and  thereby  affects  the  remedy  of  the  surety,  487-488. 
SectUy  if  remedy  of  surety  not  thereby  affected,  488. 
Also,  secuit  if  creditor  reserves  his  rights  against  surety,  488. 
(3.}  If  creditor  releases  debtor,  488-489. 
isa.)  If  creditor  releases  one  co-surety,  489. 

SecuSf  if  creditor  merely  covenants  not  to  sue  the  debtor  or 

co-surety,  489. 
No  reservation  of  rights  possible  in  case  of  actual  release, 

489-490. 
(4.)  If  creditor  loses  securities  or  allows  same  to  get  back  into 
debtor's  hands,  49a 
Marshalling  of  securities  as  against  sureties,  490-491. 

SUBPBISE.— See  Mibtaxx  ;  F&AUD  m  Equity. 

SUBYIYOBSHIP.— See  Joint-Txnancibb. 

SURVIVORSHIP,  WIFE'S  RIGHT  OF.— See  Bquttt to  a  Sxttlkment. 

TACKING— 

Principles  of,  304. 
Origin  o^  305. 
Rules  of,  305-309. 
(I.)  Third  mortgagee  without  notice  buying  in  first  mortgage  may 
tack,  305-306. 
But  must  have  taken  his  third  mortgage  without  notice  of 

second,  306. 
Legal  estate  must  be  outstanding  in  hands  of  person  having 
no  privity  with  prior  encumbrancers,  306-307. 
(a.)  Judgment  creditor  cannot  tack,  for  he  did  not  lend  his  money 
on  security  of  the  land,  307. 
Rights  of  judgment  creditors  since  27  &  28  Vict.,  c  1x2, 
307-308. 
(3.)  First  mortgagee  lending  further  sum  on  a  judgment  may  tack 
against  mesne  incumbrancer,  308. 
If  he  have  legal  estate  or  best  right  to  call  for  it,  and  have 
made  the  further  advance  without  notice,  308. 
(4.)  Where  legal  estate  is  outstanding,  no  right  of,  308-309. 

Incumbrancers  rank  according  to  time,  unless  one  have  better 

right  to  call  for  legal  estate,  308-309. 
When  a  bond  debt  or  simple  contract  debt  may  be  tacked,  309. 
Tacking  abolished  by  Vendor  and  Purchaser  Act  {X874),  and 
restored  by  Land  Transfer  Act  (1875),  310. 


INDEX  TO  THE  PRINCIPLES.  829 

TACKING— (o(m^nt<e(2. ) 

Applioftble  more  readily  to  pledges  and  to  mortgngei  of  personalty, 

3*6. 
Judgment  and  simple  contract  debts,  tacking  of,  326-327, 
See  also  Consolidation  of  Mobtoaqeb. 

TENANCY  IN  COMMON— 

Where  money  is  adranced  by  persons  who  take  a  mortgage  jointly, 
there  will  be  a^  in  equity,  124- 125. 

TENANCY,  NOTICE  OF- 

EfiFeot  of,  on  purchaser,  33-34« 

TESTAMENTARY  GIFT— 

If  imperfect,  not  supported  as  a  good  donatio  mortii  catudt  165-166. 

TESTATOR.— See  Wills. 

TESTIMONY,  BILL  TO  PERPETUATE— 

To  preserve  evidence  in  danger  of  being  lost  before  a  question  can  be 

litigated,  593-594- 
Depositions  were  not  published  until  after  death  of  witness,  594. 
Equity  refused,  if  matter  could  be  at  once  litigated,  594. 
Or  if  evidence  referred  to  a  right  which  might  be  barred,  594. 
What  interest  entitled  a  plaintiff  to  file  a,  594. 
Before  5  &  6  Vict.,  c.  69,  a  mere  expectancy  insufficient,  595. 

There  must  also  have  been  some  right  to  property,  595. 
Since  5  &  6  Vict.,  0.  69,  what  interest  sufficient,  595. 
Under  Legitimacy  Declaration  Act  (1858),  595. 
Under  Judicature  Acts,  595-596. 

Bill  to  take  testimony  de  bene  esse,  how  distinguished  from,  596. 
Grounds  for  taking  evidence  de  bene  esacj  596. 
Common  law  courts  have  now  jurisdiction,  596-597. 
Judicature  Acts  as  bearing  upon,  597. 

TIME,  A  BAR.— See  Lihitationb,  Statute  of. 

TITLE-DEEDS— 

Inquiry  for,  must  be  made,  to  evade  effect  of  notice,  34. 
Not  ordered  to  be  delivered  up,  when,  26-27. 
Remedy,  in  case  of  lost,  421-422. 

TRADE-MARES.— See  Injunction. 

TRUSTEE  ACT  (1850),  162-163. 

TRUSTEE  RELIEF  ACT  (1847).  163. 

TRUSTS— 

Origin  of,  in  grants  to  uses,  45. 

Uses  arose  temp.  Edw.  UL,  45-46. 

Chancellor's  jurisdiction  over  oonsoience  enabled  uses  to  be  recognised 

in  Chancery,  46. 
Uses  not  recognised  at  common  law,  46. 

Until  Statute  of  Uses,  27  Henry  VIIL.  c.  10,  made  uses  legal 
estates,  47. 
Resulting  use,  consideration  required  to  rebut,  48. 
No  use  upon  a  use  at  law,  49. 
Hence  equitable  jurisdiction,  49-50. 
Trust  distinguished  from  use  for  convenience  only,  50. 
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TRUSTS— (conifuttcd. ) 

In  equitable  estates,  eqtiitj  follows  analogy  of  tke  law,  5a 

Property  to  which  Statute  of  Uses  is  inapplicable,  51. 

Trusts  might  be  created  by  parol  until  the  Statute  of  Frauds,  51. 

Statute  of  Frauds  required  writing  to  creation  of  certain  trusts,  51-52. 

Exceptions  from  statute,  53. 

Property  to  which  the  statute  is  applicable,  52-53. 

Definition  of,  53. 

Classification  of  trusts, — 

(I.)  Express,  54-115. 

(3.)  Implied,  116-126. 

(3.)  Constructive,  127-136.    See  Tbusts,  Creation  of. 

TRUSTEES— 

Who  may  be,  137. 

Equity  never  wants,  137-138. 

In  what  sense  servants,  and  in  what  sense  controllers,  of  cestui  que 

truit,  138-139. 
May  be  compelled  to  perform  any  act  of  duty,  139. 
Or  restrained  from  abuse  of  his  legal  title,  139. 
Cannot  renounce  after  acceptance,  139-140. 
Cannot  delegate  his  office,  140. 
Unless  there  is  a  moral  necessity  for  it,  140-141. 
Care  and  diligence  required  of,  as  regards, — 

(a.)  Duties,  141-142. 

(&.)  Discretions,  143. 
No  remuneration  allowed  to,  143. 
Solicitor  allowed  only  costs  out  of  pocket,  142-143. 
May  stipulate  to  receive  compensation,  143. 
Must  not  make  any  advantage  out  of  his  trust,  143-144. 

Not  enjoy  the  shooting,  143. 

Not  charge  more  than  he  gave  for  purchase  of  debts,  144. 

Trading  with  trust  estate,  must  account  for  profits,  144. 

Cannot  renew  lease  in  own  name,  or  purchase  trust  estate,  144. 
Same  principles  apply  to  agents  and  persons  in  a  fiduciary  capacity, 

144-145. 
Exceptional  cases  in  which  fiduciary  purchases  hold  good,  145. 
Constructive,  not  liable  to  same  extent  as  express,  trustee,  145-146. 
Remarks  of  Lord  Westbury  in  Knox  v.  6^,  146. 
Time  runs  in  favour  of  constructive,  146. 
Constructive,  may  charge  for  time  and  trouble,  146. 
Trustee  liable  for  his  co-trustee  practically,  147-149. 
Not  liable  for  merely  joining  j9ro/orm4  in  receipts,  147-Z48. 
Joining  in  a  receipt  must  not  permit  the  money  to  lie  in  the  hands 

of  his  co-trustee,  148-149. 
Executor  not  liable  for  his  co-executor  practically,  149-150. 
Difference  between  co-trustees  and  co-executors,  149- 15a 
Executor  joining  in  receipt  primd  facie  liable,  150. 
True  rule  as  to  receipts  by  executors,  150. 
Indemnity  clauses,  utility  of, — 

In  general,  150-151. 

In  particular  instances,  151-152. 
lien  of,  for  expenses,  134. 
Duties  of  trustees, — 
(i.)  Must  get  in  property,  153. 
(2.)  Must  secure  outstanding  property,  152-153. 
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(3.)  MuBt  invest  in  authoriBed  seourities,  153. 
Bange  of  investments  authorised,  153-154. 
(4.)  Conversion  of  terminable  and  reversionary  property,  154-155* 
Limit  of  liability  of  trustee  for  non-investment,  155. 
Carrying  on  business  of  their  testator,  their  rights  of  indemnity 

155-156. 
And  subrogated  rights  of  their  creditors,  156. 
Bemedies  of  cestui  que  truit,  in  event  of  breach  of  trust, — 
(i.)  Bight  to  follow  trust  estate,  157. 

Breach  of  trust  creates  simple  contract  debt,  158-159. 
(a.)  Bight  of  following  the  property  into  which  the  trust-fond 
been  converted,  159. 
When  money,  notes,  &c.,  may  be  followed.  159. 
Interest  payable  on  breach  of  trust,  z6o. 
Cases  in  which  more  than  four  per  cent,  charged,  i6a 
Acquiescence,  effect  of,  i6o-i6z. 
Belease  and  confirmation  of  trustee's  acts,  i6z. 
Settlement  of  accounts,  161. 
Surcharging  and  falsifying,  163. 
Belease  of,  under  Trustee  Act  (1850),  162-163. 
Belease  of,  under  Trustee  Belief  Act  (1847),  163. 
See  also  Tbubt;  Tbustb,  Cbbation  of;  Implied  and  Besultino 
Tkusts,  &o. 

TBUSTS,  CBBATION  OF— 
Three  requisites  to,  96. 

(i.)  Certainty  of  words,  97-98. 

(a.)  Certainty  of  subject-matter,  98. 

(3.)  Certainty  of  objects,  ue.,  beneficiaries,  99. 
Effect  of  want  of  any  one  of  these  three  certainties,  99. 
Effect  of  want  of  any  one  of  these,  illustrations  oF,  99-zoa 
Leaning  against  construing  precatory  words  as  certain,  99. 
Who  entitled  to  benefit  where  intended  trust  fails,  100- xoi. 

TBUSTS  IN  FAVOUB  OF  CBEDITOBS— 
Bevocable  as  a  general  rule,  85. 

Amounting  to  mere  direction  to  trustees  as  to  the  mode  of  dis- 
position, 85. 
And  being  an  arrangement  for  debtor's  own  convenience,  85- 86. 
Irrevocable  after  communication  to  creditors,  if  creditor's  position  is 

altered  thereafter,  86-87. 
Irrevocable  where  creditor  a  party  to  deed,  87. 
Who  not  entitled  to  benefit  of,  87. 

TBUSTS  IN  THE  GABB  OF  POWEBS.— See  PowEBS  in  the  Nature 
OF  Trusts. 

UNCONSCIONABLE  BARGAINS- 

With  common  sailoi-s,  471. 

Of  heirs  and  reversioners,  47a. 

Doctrines  of  the  court  not  affected  by  3a  k  33  Vict.,  c.  4,  473-473. 

Knowledge  of  persons  standing  in  loco  parentis  does  not  per  te  make 

such  transactions  valid,  473-473. 
Post-obit  bonds,  relief  in  case  of,  473. 

Tradesmen  selling  goods  at  extravagant  prices  to  infants,  473. 
Party  may  bind  himself  by  subsequent  acquiescence,  473. 
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UNDUE  INFLUENCE— 

Free  and  full  content  U  necessary  to  TBlidity  of  a  oontract,  454-45S 

See  Fraud  in  EQDirr. 

UNSOUND  MIND,  PERSONS  OP.— See  Lunatics. 

USES.— See  Trusts. 

VADIUM.— See  MoRTOAOR, 

VENDOR'S  LIEN.— See  Lnw. 

VIGILANTIBUS  NON  DORMIENTIBUS  .EQUITAS  SUBVENIT— 
niuatrationa  of  the  maxim,  39-4a 

VIVUM  VADIUM.— See  Mortgaob. 

VOLUNTARY  SBTTLEMENTS- 

Notice  of,  does  not  affect  subsequent  purchaser,  76-77. 
(i.)  Under  13  Eliz.,  c.  5,  must  be  both  on  good  oonsideration  and 
boTid  fide,  73-74. 
Not  neoeasarily  fraudulent  under  13  Eliz.,  c.  5,  74. 
Settlor  indebted  at  the  time  of,  not  necessarily  an  avoidance  of,  74. 
What  amount  of  indebtedness  will  raise  presumption  of  fraud- 
ulent intent,  74-76. 
(2.)  Under  27  Eliz.,  0.  4,  Toluntary  settlement  void  as  against  subse- 
quent purchaser,  76. 
Chattels  personal  are  not  within  the  statute  37  Ells.,  c  4,  77. 
A  mortgagee  is,  a  judgment  creditor  is  not,  a  purchaser  within 

the  statute,  77. 
Bond  fide  purchaser  under  37  Eliz..  c.  4,  who  is,  77. 
Marriage  a  valuable  consideration  under  37  Eliz.,  c.  4,  when  and 

when  not,  78. 
Post-nuptial  settlement  in  pursuance  of  ante-nuptial  agreement, 

79. 
Post-nuptial  settlement  supported  on  slight  consideration,  79-Ba 
(3.)  Post-nuptial  settlement  under  Bills  of  Sale  Acts  (1878  and  1882), 

80-83. 
(4.)  Trader's  post-nuptial  settlement  under  Bankruptcy  Act  (1869), 

83-84. 
How  far  limitations  to  remote  objects  in  marriage  settlements  are 

voluntary,  84. 
See  Voluntary  Trusts. 

VOLUNTARY  TRUSTS- 

Distingmshed  from  trusts  for  value,  63-63. 
General  rules  regarding  validity  of,  63. 
Has  relation  of  cestui  que  trust  been  constituted,  63-64. 
(z.)  Where  donor  is  both  legal  and  equitable  owner, — 
(a.)  Trusts  actually  created,— 

Either  (i.)  By  conveyance  on  trust,  64. 
Or  (2.)  By  declaration  of  trust,  64. 
(6.)  Trusts  not  actually  created,— 

Either  (i.)  No  declaration  of  trust,  64-65. 

Or  (2. )  Incomplete  conveyance  on  trust,  64-65. 
Examples  of  trusts  actually  created,  65-69. 
Examples  of  trusts  not  actually  created,  65-69. 
(2.)  Where  donor  is  only  equitable  owner, — 

(a.)  Trusts  actually  created,  as  above,  69-70. 
(6. )  Trusts  not  actually  created,  as  above,  69-70. 
Examples  of  both,  as  above,  70-73. 
See  Voluntary  Settlements. 
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VOLUNTARY  TRUSTS  AND  TRUSTS  FOR  VALUE. 

Diftinguished  in  themaelves,  62-63. 
Diatinguished  in  their  effeots,  63. 

WAIVER  OF  LIEN.— See  Libn. 

WARD  OF  COURT.— See  Infaiit. 

WASTE— 

Injunction  in  cases  of,  arose  from  inadequacy  of  common  law  remedy, 

564. 
In  what  cases  equity  interfered,  564. 
Equitable  waste,  565. 
When  a  person  was  dispunishable  at  law  and  abused  his  legal  right, 

565. 
In  case  of  tenant-in-tail  after  possibility  of  issue  extinct,  565. 
Where  plaintiff  had  purely  an  equitable  title,  566. 
Cases  of  mortgagor  and  mortgagee,  566. 
Permissive,  not  remediable,  566. 
Judicature  Acts,  effect  of,  regarding,  566. 

WELSH  MORTGAGE.  -See  MoRTGAas. 

WEST  INDDL  ESTATES- 

Mortgagees  of,  their  rights,  299-300. 

WHERE  EQUITY  EQUAI^  LAW  PREVAILS.— See  Law  Prevails,  &o. 

WHO  SEEKS  MUST  DO  EQUITY.— See  He  who  Seeks  Equitt,  &o. 

WIFE.— See  Married  Women;  Advancement;  Election;  Separate 
Estate  ;  Eqditt  to  Settlement  ;  Fraud  on  Marital  Rights  ; 
PiN-MoNET ;  Paraphernalia,  ko. 

WILLS— 

Executory  trusts  in.— See  Executed  and  Exbcotoet  Trusts. 

Trusts,  creation  of,  in.— See  Trusts,  Creation  of;  Precatory 
Words. 

Trusts  in,  for  payment  of  debts  and  legacies.— See  Charge  of  Debts. 

Admission  of  parol  evidence  in  construction  of. — See  Parol  Evi- 
dence ;  Extrinsic  Evidence. 

Conversion  under. — See  Conversion. 

When  inconsistent  or  alternative  bequests  in.— See  Election. 

When  cumulative  or  substitutionary  bequests  in.—  See  Satisfaction, 
Legacies. 

Rewards  for  influencing  testator  in  making  a  will  fraudulent. — See 
Fraud  in  Equity. 

Mistakes  in,  when  and  what  corrected  in  equity.— See  Mistake. 

WRIT  NE  exeat  REGNO.— See  Ne  exeat  regno.  Writ  of. 

WRITS— 

Procedure  at  common  law,  cramped  and  inflexible,  8. 

In  consimili  cam,  statute  giving,  and  failure  thereof,  8-io, 

WRONG— 

Equity  will  not  suffer,  without  remedy,  17-18. 
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ABATEMENT— 
(i.)  Of  action, — 

None,  upon  devolaiion  of  interest,  643-644.    See  BiviTOB. 
(a.)  Pleading  in,— 

AboliBhed,  648. 

ACCOUNT,  JUDGMENT  FOR— 

Immediately  after  time  for  appearance  to  writ,  685,  695-696. 

Upon  summons,  685,  695-696. 
At  any  other  stage  of  action,  696. 

Upon  motion,  696. 
Upon  motion  for  judgment,  695-696. 
Besenres  further  consideration,  685. 
See  Inquibieb.  Jddqment  fob. 

ADMISSIONS— 

(i.)  Of  allegations  in  pleadings,  either,— 

(a.)  From  express  admission,  669  ;  or, 

(&.)  From  absence  of  any  spedfio  denial  or  express  non-admis- 
sion, 669 ;  or, 
(c.)  From  default  of  pleading,  whether  by  original  party  or  by 

third  party  added,  669 ;  or, 
id.)  From  non-oompUance  with  order  to  answer  interrogatories 
or  order  for  discovery  and  inspection  of  documents, 
666,668. 
(2.)  Of  documents, — 

Upon  notice  to  admit,  669. 
See  DocuKSNTB. 

ADMISSIONS  IN  EVIDENOE— 
Judgment  on,  690. 

ADMISSIONS  IN  PLEADINGS— 
Judgment  on,  689. 
Cases  for  judgment,  689. 
As  soon  as  right  to  judgment  appears,  689. 
On  simple  motion,  689. 
See  Admissionb  ;  JaDOMXNT,  Vabioto  Gboundb  roB ;  Pleadinos. 

AFFIDAVIT,  EVIDENCE  BY— 

(i.)  Upon  interlocutory  applications,  670 ;  either, — 
(a.)  Voluntary  affidavit,  670-671  ;  or, 
(&.)  Deposition  (voluntary  or  involuntary),  67a 

(a.)  At  trial,  670-671. 

Depositions,  how  made  available  at  trial,  670. 
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AFFIDAVIT,  EVIDENCE  Bv_y 

(a.)  Upon  inWlocntZ.  ,"'r  ^^^S- 
How  and  whereteL'f ^'«""'  ^ 

HowoVtl^eSr-is-^-^^-^^^Ta-^^a. 
Cost,  of  production.^3^, 

See  EviDKjti    "*         '^^  75«- 

O'»ntof,nainon8,63o>, 
•AMENDMENT— 
(*■)  Of  Writ,— 

(-)Of^lrt"^ror^!!!-'--'-'-       ' 

When  Without  lenro.<55P. 

Only  once,  and  within  wb^t  time,  650, 
When  with  lemv0,  659, 
Original  Hmendmenta,  659. 
CoDtequential  amendmeiiiu,  660 
When  involuntary,  659-660. 
(3-)  0/  »t»tenient  0/  defence   wif >,««* 

Only  with  ieave,  659  '      *^°^*  ^°'*^*«r  claim  - 

(3^^)  Of  [statement  of  defentt^  ^.^.i 

When  without  leav!T'  ^'^^  co^ter-clain,  ^ 

OnJj  once,  and     ■ '  ^^' 
When  with  leaY«  T'^'''  "'^^  *«ne,  650. 
Original  atn^!' ^59. 

ConsequenTallf'"^**'  ^59- 
^      .  When  involu^ti^^endment.,  66a 

S«nr,ce  of  amended  w^?'"^^^-^- 
Delivery  of  amended  n7    ^"^  ^^'"^  ^<>^  624. 
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APPEAL  TO  COURT  OF  APPEAL- (am«nu<d.) 
CroM-appeal  notice,  length  of,  749. 
Time  for,  749-750. 
(i.)  From  judgment  (final  or  interlocutory),  749-750. 
(a.)  Where  refuBed,  749. 
(6.)  Where  made,  749-750. 
(2.)  From  interlocutory  order,  749-750. 
(a.)  When  refused,— 

{cm,)  Ex  parte,  749. 
(66.)  On  notice,  749. 
(6.)  When  made,— 

(oo.)  BxparUy  749. 
(66.)  On  notice,  749. 
(3.)  In  winding  up  of  companies,  750. 
(4.)  In  bankruptcy,  750. 
(5.)  In  proceedings  other  than  actions,  750. 
Setting  down  of,  750-751. 
Judgment  on  appeal,  751. 
Costs  of  appeal.  751. 
Execution  on  appeal,  751-759. 
See  EviDENCB. 

APPEAL  TO  DIVISIONAL  COURT— 
From  County  Courts,  6x5-616. 
(i.)  Upon  special  case,  mode  of  and  time  for,  747. 
(3.)  By  motion,  mode  of  and  time  for,  747-748. 
From  other  Inferior  Courts,  615-616,  747-748. 
From  Lord  Mayor's  Court,  6x6. 

APPEAL  TO  HOUSE  OF  LORDS— 

What  judgments  and  orders  appealable,  61a,  752. 
Manner  of  appealing,  752. 
Time  for  appealing,  752. 
Security  for  costs  of,  752. 
"Form  of  appeal,"  75a. 
Presentation  of  appeal,  753. 
Appearance  of  respondents  on,  753. 
Printed  cases  and  appendices,  lodging  of,  753. 
Setting  down,  753"754- 
Cross  appeals,  754. 
Supplemental  cases,  754. 
Judgment  on,  754. 

Costs  of,  taxation  and  recovery  of.  754. 
Execution,  754. 
See  EviDENCB. 

APPEALS,  VARIETIES  OF— 
From  Inferior  Courts,  615, 
From  County  Courts,  615. 
From  Lord  Mayor's  Court,  616. 
From  Chambers.  7x6-7x7. 
From  District  Registries,  731-722. 
From  High  Court,  745-746. 
From  Divisional  Court,  746. 
From  Court  of  Appeal,  615. 
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APPEAI5,  WHEN,  AND  WHEN  NOT,  ALLOWED— 

None  where,  in  interpleader,  queetion  ii  summarily  diipoted  of,  631- 

632. 
None,  from  order  made  by  consent^  745/ 

Unless  by  leave  of  the  ordering  judge,  745. 
None,  from  order  as  to  costs,  745. 

Unless  by  leave  of  the  ordering  judge,  745. 
None,  from  Divisional  Court  (sitting  as  Court  for  Crown  Cases  Re- 
served), 745-746. 
.    None,  from  Divisional  Court  (sitting  as  Appeal  Court,  from  Inferior 

Courts),  746. 
What  judgments  and  orders  appealable,  745. 

To  Court  of  Appeal,  745. 

To  House  of  Lords,  745. 

To  Divisional  Courts,  745. 

APPEARANCE  AT  TRIAL- 

Default  of.    See  Default  of  Afpsabancb  at  Trial. 

APPEARANCE  TO  COUNTER-CLAIM - 

Of  party-defendants  to  oounter-olaim  not  already  partiei  to  aotion, 
640-641. 

APPEARANCE  TO  NOTICE  OF  CLAIM— 

Where  remedy  (in  case  of  primary  liability  established)  is  claimed 
against  third  person,  by  persons  not  already  parties,  643. 

APPEARANCE  TO  NOTICE  OF  QUESTION— 

Where  question  to  be  determined  in  the  aotion  is  to  be  binding  upon 
third  person,  by  persons  not  already  paa*tie8y  643, 

APPEARANCE  TO  WRIT  OF  SUMMONS— 
Mode  of,  and  place  for,  entering,  627-628. 
Time  for  entering,  6a8. 
Entering  after  regular  time  for  expired,  626. 
Of  particular  defendants,  628. 

Partnerships,  628. 

Added  or  substituted  defendants,  6s8. 
Leave  for,  and  entry  of,  in  particular  cases,  628-629. 

Landlords  (in  ejectment),  628. 
Memorandum  of,  contents  of,  629. 

In  the  general  case,  629. 

In  case  of  landlords  (in  ejectment),  629. 
PIaintiff*s  motion  to  set  aside,  629. 
Plaintiff's  affidavit  of  service  in  lieu  of,  630. 
Of  infant  defendant,  630-631. 

In  the  general  case,  630. 

Appointment  of  guardian  ad  lUeniy  630,  631. 
Of  lunatic  defendant,  630-631. 

In  the  general  case,  630. 

Appointment  of  guardian  ad  lUem,  630^32. 
Summons  after,  to  interplead,  and  proceedings  theroon,  631-63X   See 

IlTTBRPLKADKB. 

ConsoUdation-order  after,  633-634.    See  Consolidation  of  AonoKS. 
Order  for  transfer  of  action  after,  634^35.      See  TRAimFEB  of 

Actions. 
Appearance  to  writ  of  summons  on  bill  of  exchange,  now  the  same 

as  other  appearances,  632-633. 
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APPELLATE  COURTS,  VARIETIES  OF— 
House  of  Lords,  745. 
Court  of  Appeal,  745. 
Diviiional  Court,  614,  745. 

Sitting  for  Crown  Cases  Reserved,  745. 

Sitting  for  appeals  from  Inferior  Courts.  746. 

app;ellate  jurisdiction  act  (1876),  745. 
appendices,  prentbd— 

Lodging  of,  in  House  of  Lords  appeals,  753. 

ASSISTANCE,  WRIT  OF— 
When  it  issues,  710. 

Is  optional  substitute  for  writ  of  attachment,  710. 
Manner  of  execution.  710. 
Issues  with  leave  only,  71a 
How  leave  to  issue  obtained,  71% 

ASSISTANT  WRITS— 
Varieties  of,  709-7ia 
Venditioni  exporuUy  709. 
Diitringas  nuper  vieecomiUmt  709-710. 
FLfa,de  bonit  ecclesiatticis,  710. 
Sequettrari  fcteias  de  bonis  eceUsiasticis,  71a 
Assistance,  710. 
See  ExEOunoN. 

ATTACHMENT,  WRIT  OF— 
Issues  with  leave  only,  706. 
Leave  obtained  on  motion  with  noticef  706^ 
Upon  what  judgments  it  issues,  706. 
Force  of,  706. 
Is  not  penal,  706-707. 
Against  particular  persons,  707. 

Solicitor  not  entering  appearance,  707. 

Solicitor  not  bringing  order  for  discovery  to  knowledge  of  client, 
707. 

Party  disobeying  order  for  discovery,  707. 
Referee  may  not  issue.  707. 
Master  may  not  issue,  707. 
District  Registrar  may  not  issue,  707. 

AUDITA  QUBRBLi,  WRIT  OF— 

Order  to  stay  execution  in  lieu  of,  716. 

BILLS  OF  EXCHANGE— 

Actions  upon,  writ  of  summons  in,  same  as  in  other  actions,  632-633. 

CAPIAS,  WRIT  OF— 

Cases  in  which  it  is  available,  708-709. 
Issues  by  leave  only,  709. 

CA.  SA.,  WRIT  OF— 

May  still  issue  in  a  proper  case,  709. 

CHAMBERS- 

Mode  of  application  at,  7x6. 
Reference  from  chief  clerk  to  judge  in,  716-717. 
No  appeal  from  chief  clerk  to  judge  tu,  717. 
AppesI  from  Master  to  Judge  in,  717. 
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CBX}lBBBB-{eonHnue€L) 

Appeal  from  chief  clerk  (or  judge)  in  chamben  to  jadge  in  court, 

717,  767. 
Appeal  from  common  law  judge  at  chambers  to  Diviaional  Court, 

717.  767. 
Appeal  direct  (with  leave)  from  chief  clerk  (or  judg^e)  in  ohambera  to 

Court  of  Appeal,  717. 
References  to,  by  judge  in  court,  717-718. 

Adjournment  from,  by  judge  in  chambers  to  judge  in  oourt,  717-718. 
Proceedings  in,  7x7-721. 

CHAMBERS,  PROCEEDINGS  IN— 
Qenerally  what  matfeers,  718-719. 
In  particular  what  matters,  719-720. 
Distinction  between  Common  Law  and  Chancery  as  to  proooedings  in 

chambers,  717. 
What  proceedings  not  taken  before  Master,  720. 
What  proceedings  before  Master,  by  consent,  720-721. 
Matters  optional  for  court  or  for  chambers,  721. 
See  Summons,  Procebdinqs  bt. 

CHANCERY  DIVISION— 

General  jurisdiction  of,  612-613. 

(a.)  What  jurisdiction  is  exclusive,  612-613. 

(5.)  What  jurisdiction  is  concurtmi,  613- 
Enumeration  of  courts,  61 1-6 is. 
Appeals  from  chambers  in*  7^7- 
Appeals  from  District  Begi^tries.  7^1-7^ 
Appeals  to  Court  of  APPf^'^748-7S2. 
Appals  to  nonne  o(  ^r^-'/5^7S4. 
Chiunberi.  proceeding-  in,7i8-7i9. 
District  Registries,  proceedmgs  in,  722-724. 
Motions  and  summonses,  proceedings  by,  725-736. 
CHARGING  ORDER- 

On  stock  and  shares,  711. 

Whence  it  issues,  711. 

Manner  of  obtaining,  711. 

Affidavit  on  application  for,  contents  of,  711-712. 

Is  nisi  in  first  instance,  712. 

Cannot  be  made  absolute,  if  debtor  dead  at  date  of  order  visi,  712. 

See  D1STBINOA8,  Notice  in  Nature  op  Writ  of;  Exsoutiox. 

CHIEF  CLERK  AND  MASTER— 
Distinguished,  717. 

CLOSE  OF  PLEADINGS.— See  Pleadings. 

COMMISSION,  EVIDENCE  BY,  673. 

COMMITTAL,  706-707. 

COMMON  LAW  DIVISIONS.— See  Queen's' Bench  Division. 

COBfPROMISE,  735. 

CONFESSION  OF  DEFENOB- 

When  defence  arisen  since  action  commenced,  657. 

Judgment  for  costs  upon,  657. 

CONSOLIDATION  OF  ACTIONS— 

Where  dirers  defendants,  and  same  plaintiff  or  plaintiffs,  the  ques- 
tion being  substantially  the  same,  633. 
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CONSOLIDATION  OF  ACnOSS-{e<mHnved.) 
Order  for.  by  whom,  and  how,  obtained,  633. 
Undertaking  of  defendant  or  defendants  obtaining  the  order,  633. 
Order  for,  in  what  sense  binding  (and  in  what  sense  not  binding)  on 

plaintiff,  633^34. 
Order  for.  as  against  non-appearing  defendants,  633. 
Order  for,  as  against  appearing  defendants  not  applying  for  it,  633. 
Where  divers  plaintiffs,  and  same  defendant  or  defendants,  converse 

order  to  consolidation-order,  634.    See  Test  Action. 

COSTS— 

When  no  costs  given  to  snocessf ol  party,  738. 
Where  solicitor  of  party  is  uncertificated,  738. 
Of  three  counsel,  when  allowed,  738. 
Of  shorthand  notes,  when  and  how  allowed,  738. 
Of  abandoned  motion,  738. 
Of  motion  to  commit  for  contempt,  738. 
Of  refreshers,  738. 
Of  experts,  739. 

No  provision  as  to,  on  change  of  solicitors,  739. 
Bringing  action  to  trial  only  for,  739. 
Staying  payment  of,  when  and  when  not,  739. 
On  claim  and  counter-claim,  739. 
Signing  judgment  for,  739. 

Solicitor's  retainer  for,  whether  joint  or  several,  739. 
Solicitor's  liability  for  cost  of  unauthorised  action,  739. 
When  costs  added  to  security,  741. 
When  costs  out  of  estate,  741. 
Contribution  between  co-defendants,  739. 
Third  party  ordered  to  pay,  739. 
Where  action  might  have  been  in  County  Court,  742. 
When  action  removed  into  County  Court,  742. 
For  prolixity  in  pleading,  742. 

Extra,  occasioned  by  misjoinder  or  non-joinder  of  parties,  742-743. 
Extra,  occasioned  by  improper  joinder  of  actions,  743. 
For  unnecessary  statement  of  claim,  743. 
For  foolishly  hostile  defence,  743. 
For  frivolous  demurrer,  743. 
Of  unseasonable  amendments,  743. 
Of  demurrer,  when  allowed.  743. 
Of  demurrer,  when  overruled,  743. 
On  dismissal  of  action  for  want  of  prosecntioii,  743. 
Of  improper  interrogatories,  743. 
Of  improper  refusal  to  admit  documents,  743. 
Of  monstrous  affidavits,  743. 
On  setting  aside  judgment  of  non-suit,  743. 
Of  attachment  of  person.  743-744. 
Of  attachment  of  debts,  743. 
On  appeals,  751,  754. 
Taxation  of,  744-745' 
See  Costs,  Taxation  of. 

COSTS,  EXECUTION  FOR— 
When  it  may  issue,  700-701. 
When  and  from  what  date  interest  included,  702. 
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UNDUE  INFLUENCE— 

Free  and  full  content  U  necessary  to  Talidity  of  a  eontraot,  454-455* 

See  Fbaud  in  Eqditt. 
UNSOUND  MIND,  PEBSONS  OF.— See  Lunatics. 
USES.— See  Trusts. 
VADIUM.— See  Mobtoaok. 
VENDOR'S  LIEN.— iSee  LiXN. 

VIGILANTIBUS  NON  DORBilENTIBUS  -ffiQUITAS  SUBVBNIT- 
lUustrations  of  the  maxim,  39-4a 

VIVUM  VADIUM.— See  Mobtoaoic 

VOLUNTARY  SETTLEMENTS— 

Notice  of,  does  not  affect  sabieqaent  parohaser,  76-77. 
(z.)  Under  13  Elis.,  c.  5,  must  be  both  on  good  consideration  and 
bond  fidey  73-74, 
Not  necessarily  frandnlent  under  13  EUz.,  c.  5,  74. 
Settlor  indebted  at  the  time  of,  not  necessarily  an  aroidance  of,  74. 
What  amount  of  indebtedness  will  raise  presumption  of  fraud- 
ulent intent,  74-76. 
(2.)  Under  27  Eltz.,  c  4,  Toluntary  settlement  roid  as  against  subse- 
quent purchaser,  76. 
Chattels  personal  are  not  within  the  statute  37  Elis.,  e.  4,  77. 
A  mortgagee  is,  a  judgnnent  creditor  is  not,  a  purchaser  witliin 

the  statute,  77. 
Bond  fide  purchaser  under  37  Eliz.,  c.  4,  who  is,  77. 
Marriage  a  valoable  consideration  under  37  Eliz.,  c.  4,  when  and 

when  not,  78. 
Post-nuptial  settlement  in  pursuance  of  ante-nuptial  agreement, 

79. 
Post-nuptial  settlement  supported  on  slight  consideration,  79-8a 
(3.)  Post-nuptial  settlement  under  Bills  of  Bale  Acts  (1878  and  1882), 

80-83. 
(4.)  Trader's  post-nuptial  settlement  under  Bankruptcy  Act  (1869), 

83-84. 
How  far  limitations  to  remote  objects  in  marriage  settlements  are 
Toluntary,  84. 

See  VOLUNTABT  TbUSTS. 

VOLUNTARY  TRUSTS— 

Distinguished  from  trusts  for  ralue,  62-63. 
General  rules  regarding  ralidity  of,  63. 
Has  relation  of  cestui  que  trutt  been  constituted,  63-64. 
(x.)  Where  donor  is  both  legal  and  equitable  owner,— 
(a.)  Trusts  actually  created,— 

Either  (z.)  By  conreyanoe  on  trust,  64. 
Or  (2.)  By  declaration  of  trust,  64. 
(6.)  Trusts  not  actually  created,— 

Either  (x.)  No  declaration  of  trust,  64-65. 

Or  (3. )  Incomplete  conveyance  on  trust,  64-65. 
Examples  of  trusts  actually  created,  65-69. 
Examples  of  trusts  not  actually  created,  65-69. 
(3.)  Where  donor  is  only  equitable  owner, — 

(a.)  Trusts  actually  created,  as  above,  69-70. 
(6.)  Trusts  not  actually  created,  as  above,  69-70. 
Examples  of  both,  as  above,  70-73. 
See  Voluntary  Septlkmknts. 
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VOLUNTARY  TRUSTS  AND  TRUSTS  FOR  VALUE. 

Distinguished  in  themselyei,  62-63. 
Distinguished  in  their  effects,  63. 

WAIVER  OF  MEN.— See  Likn. 

WARD  OF  COURT.— See  Infant. 

WASTE— 

Injunction  in  cases  of,  arose  from  inadequacy  of  common  law  remedy, 

564. 
In  what  cases  equity  interfered,  564. 
Equitable  waste,  565. 
Wlien  a  person  was  dispunishable  at  law  and  abused  his  legal  right, 

565. 
In  case  of  tenant-in-tail  after  possibility  of  issue  extinct,  565. 
Where  plaintiff  had  purely  an  equitable  title,  566. 
Cases  of  mortgagor  and  mortgagee,  566. 
Permissive,  not  remediable,  566. 
Judicature  Acts,  effect  of,  regarding,  566. 

WELSH  MORTGAGE.  -See  MoBTGAas. 

WEST  INDIA  ESTATES— 

Mortgagees  of,  their  rights,  299-300. 

WHERE  EQUITY  EQUAI^  LAW  PREVAILa— See  Law  Prevails,  Ac. 

WHO  SEEKS  MUST  DO  EQUITY.— See  He  who  Seeks  Equht,  &o. 

WIFE.— See  Married  Women;  Advancement;  Election;  Separate 
Estate  ;  Equitt  to  Settlement  ;  Fraud  on  Marital  Riohts  ; 
Pin-Monet  ;  Paraphernalia,  &o. 

WILLS— 

Executory  trusts  in.— See  Executed  and  Executort  Trusts. 

Trusts,  creation  of,  in.— See  Trusts,  Creation  of;  Precatory 
Words. 

Trusts  in,  for  payment  of  debts  and  legacies.- See  Charge  of  Debts. 

Admission  of  parol  evidence  in  construction  of. — See  Parol  Evi- 
dence ;  Extrinsic  Evidence. 

Conversion  under. — See  Conversion. 

When  inconsistent  or  alternative  bequests  in. — See  Election. 

When  cumulative  or  substitutionary  bequests  in.—  See  Satisfaction, 
Legacies. 

Rewards  for  influencing  testator  in  making  a  will  fraudulent. — See 
Fraud  in  Equity. 

Mistakes  in,  when  and  what  corrected  in  equity.— See  Mistake. 

WRIT  NE  EXEAT  REGNO.— See  Ne  exeat  regno.  Writ  of. 

WRITS— 

Procedure  at  common  law,  cramped  and  inflexible,  8. 

In  consimili  c<uu,  statute  giving,  and  failure  thereof,  8-io. 

WRONG— 

Equity  will  not  suffer,  without  remedy,  17-18, 


30 


(    835    ) 


II-INDEX  TO  THE  PRACTICE. 


ABATBMENT— 
(i.)  Of  action,— 

NoDe,  apon  derolation  of  intereii,  643-644.    See  BKYiTOft. 
(a.)  Pleading  in,— 

Abolished,  648. 

ACCOUNT,  JUDGMENT  FOB— 

Immediately  after  time  for  appearance  to  writ,  685,  695-696. 

Upon  summons,  685,  695-696. 
At  any  other  stage  of  action »  696. 

Upon  motion,  696. 
Upon  motion  for  judgment,  695-696. 
ReserveB  further  consideration,  685. 

See  INQDIHIES,  JUDQMENT  VOB. 

ADMISSIONS- 

(i.)  Of  allegations  in  pleadings,  either, — 

(a.)  From  express  admission,  669  ;  or, 

(6.)  From  absence  of  any  spedfio  denial  or  express  non-admis- 
sion, 669 ;  or. 
(c.)  From  default  of  pleading,  whether  by  original  party  or  by 

third  party  added,  669 ;  or, 
(<L)  From  non-compliance  with  order  to  answer  interrogatories 
or  order  for  discovery  and  inspection  of  documents, 
666,668. 
(2.)  Of  documents, — 

Upon  notice  to  admit,  669. 
See  Documents. 

ADMISSIONS  IN  EVIDBNOE— 
Judgment  on,  690. 

ADMISSIONS  IN  PLEADINGS— 
Judgment  on,  689. 
Cases  for  judgment,  689. 
As  soon  as  right  to  judgment  appears,  689. 
On  simple  motion,  689. 
See  Admissions  ;  Judomknt,  Vabious  GBOUnDS  toh  ;  PUAOINOB. 

AFFIDAVIT,  EVIDENCE  BY— 

(i.)  Upon  interlocutory  applications,  670 ;  either,— 
(a.)  Voluntary  affidavit,  670-671 ;  or, 
(6.)  Deposition  (voluntary  or  involuntary),  670. 

(a.)  At  trial,  670-671. 

Depositions,  how  made  available  at  trial,  670. 
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VjaCOYEBY— {continued. ) 

Effect  of  non-compliance  with  order,  668. 
See  Inspection  of  Pbopebtt  ;  Admibsionb. 

DISMISSAL  OF  ACTION— 
For  want  of  prosecution,  733. 

For  plaintiff's  default  in  delivering  statement  of  claim,  733. 
For  plaintiff's  non-compliance  with  an  order  to  make  discovery,  733. 
For  plaintiff's  default  in  giving  notice  of  trial,  733-734. 
For  plaintiff's  default  to  give  security  for  costs,  734. 

DISTRICT  REGISTRIES- 
Mode  of  application  in,  721. 
References  from,  to  judge,  721. 
References  to,  by  judge,  731. 
Production  of  books,  &c.,  in,  721. 
Report  of  District  Registrar,  721-723. 
Appeal  from,  to  judge,  and  time  for,  722. 
Proceedings  in,  722-724, 
Removal  from,  into  High  Court,  724-725. 
Removal  into,  from  High  Court,  725. 
Jurisdiction  of  High  Court  over,  725. 

DISTRICT  REGISTRIES,  PROCBEDINQS  IN— 
Writ  of  summons,  issue  of,  618,  n.,  619,  n. 
Appearance,  entry  of,  697,  n. 

Subsequent  proceedings,  what  and  what  not,  733-734. 
Judgments  and  orders,  entry  of,  when  and  when  not,  733. 
Taxation  of  costs,  when  and  when  not,  733. 
Execution,  issue  of,  when  and  when  not.  723-734. 
Generally  what  proceedings  forbidden,  734. 

DISTRICT  REGISTRAR^ 

Jurisdiction  of  court  over,  735. 

DISTRICT    REGISTRIES,    REMOVAL    INTO.  — See    Rbvoval    of 
Action. 

DISTRICT   REGISTRIES,   REMOVAL  FROM.  — See    Rsmoyal   of 
Action. 

DISTRINGAS,  NOTICE  IN  NATURE  QF,  WRIT  OF— 
Whence  it  issues,  710. 
Who  may  issue  it,  710. 
Manner  of  issuing,  710-711. 
Issues  against  stock  at  Bank  of  England,  711. 
Issues  against  stock  or  shares  of  any  other  bank  or  company.  71 1* 
Injunction  in  nature  of,  711. 

Against  stock  and  shares  generally,  711. 
Duration  of,  and  effect  of,  generally,  7x1. 
See  Chaboino  Ordeb  ;  Execution. 

DISTRINGAS  NTJPER  VICECOMITEM— 

When  it  issues,  709. 
Is  assistant  to  writ  of  >£.  /a.,  709-7ia 
Force  of,  710. 
See  Execution. 

DIVISIONAL  COURTS.— See  Courts  Divisional. 
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DOCUMENTS— 

Service  of.— See  Skrviok  of  Dooumsnts. 

Pleading,  effect  of,  648. 

Admission  of,  669. 

Costs  for  refusal  to  admit,  743. 

ELEGIT,  WRIT  OF— 

Upon  what  judgments,  704. 
Force  of,  704. 

Writs  in  aid  of,  697-698,  709-7 la 
See  Execution. 

ENTRY  FOR  TRIAL.— See  Tbial,  Pbiliminabies  to. 

ENTRY  OF  JUDGMENTS— 

Usually  in  London  Office,  696,  n. 
When  in  District  Registry,  696-697,  n. 
Date  of  judgments  as  entered.  696-697. 

ENTRY  OF  ORDERS— 

Usually  in  London  Office,  696,  n. 
When  in  District  Registry,  696-697,  n. 

EQUITABLE  TTTLK— See  Title,  Equitable. 

EVIDENCE— 

Partly  obtained  by  discorery.— See  DISOOVEBT. 

Partly  obtained  by  inspection  of  property.— dee  IlffBPIonON  OF  Pbo- 

PEBTT. 

Partly  superseded  by  admissions.— See  ADIIIB6IOMB. 

When  vivd  voce,— See  Evidence  VivA  Voce. 

When  by  affidavit.— See  Affidavit,  Evidence  by. 

Documents,  &c.,  sealed  with  seal  of  Diatriet  Registry,  are  thereby 

made  evidence  everywhere,  673. 
Admission  of  documents,  proof  of,  by  affidavit,  673. 
Writs  of  execution,  renewals  of,  proved  by  renewal  seal,  673. 
Sometimes  taken  by  commission,  673. 
At  trial,  mode  of  tidcing,  679-681. 
(i.)  When  vivd  voce,  679-680. 
(a.)  When  by  affidavit,  680-681. 
At  trial,  affidavits  to  prove  particular  facta  only,  670-671. 
At  trial,  rebutting  evidence  by  leave,  68z. 
On  appeals, — 

On  appeal  from  County  Courts,  none,  747. 
On  appeal  to  Court  of  Appeal,  754-756. 
(a.)  Evidence  used  in  High  Court,  7^5. 
(oa.)  By  affidavit,  755. 
(66.)  Vivd  voce,  755. 
(6.)  Further  evidence,  755. 

(acL)  Upon  interlocutory  appeals,  755. 
(66.)  Upon  judgments  appealed,  755-756. 
On  appeal  to  House  of  Lords,  756. 
On  motions,  670*673,  729. 
On  summonses,  670-672. 
At  Chambers,  670-672. 
In  District  Registry,  670-672. 

EVIDENCE  VIvA  VOCE— 

The  usual  mode  of  taking  evidence  in  an  action,  670. 
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EVIDENCE  VIVA  YOCE— (continued,) 
Examination-in-chief  of  own  witneis,  670. 
Cross-examination  of  other  party's  witnesses,  67a 
Be-examination  of  cross-examined  witness,  670. 
Affidavits  supplementary  to,  670. 

EXAMINATION  OF  WITNESSES.— See  WiTNHasM,  Examination  of. 

EXCHANGE,  BILLS  OF— 

Sammary  procedure  on,  now  abolished,  639-633. 
Special  indorsement,  620-621,  632-633. 
See  Summons,  Writ  of. 

EXECUTION— 

Varieties  of  writs  of,  697-698. 
Varieties  of  assistant  writs  of,  697-698. 
Judgments  upon  which  it  may  issue,  698. 
On  orders  equally  with  judgments,  698. 
Mode  of  issuing,  698-699. 

Office  copy,  judgment,  or  order,  698. 

Praecipe,  699. 
Date  of,  699. 
Indorsements  upon  writ  of,  699. 

In  the  general  case,  699. 

When  for  the  recovery  of  land,  699. 
Contents  of  writ  of,  699-700. 
Time  for  issuing,  700-701. 
Amount  to  be  levied,  701-702. 
Order  of  issuing  divers  writs  of,  714, 
Leave  to  issue,  714-715. 
Leave  to  renew  writ  of,  715-7x6. 
Order  to  stay,  716. 

On  judgment  of  Court  of  Appeal,  752. 
On  judgment  of  House  of  Lords,  754. 
[See  also  the  Names  of  Pabtioulab  Wbits.] 

FEES.— See  Fees  and  Pkbosntaqes. 

FEES  AND  PERCENTAGES— 

Orders  of  October  1875  (court  fees,  stamps),  744. 
Order  of  April  1876  (fees  and  percentages),  744. 
Order  of  April  1877  (fees  of  official  referees),  744. 
Order  of  October  1877  (fees  in  Manchester  and  Liverpool  District 
Registries),  744, 
See  Costs. 

FL  FA.,  WRIT  OF— 

Upon  what  judgments,  702. 
Force  of,  702. 

Writs  in  aid  of,  697-698,  709-710. 
See  ExEOUiioN. 

FI.  FA.,  WRIT  OF,  ON  GARNISHEE  ORDER— 
Issues  by  leave  only,  702. 
Issues  without  any  previous  writ,  702. 
limit  to  the  amount  of  execution,  702. 
Garnishee  may  forestall  iMue  of  writ,  702. 
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FL  FA.,  WBIT  OF,  ON  GARNISHEE  OILDBS^eonHnued.) 
When  writ  will  be  stayed  isiuing,  703. 
Prooeedings  before  UBuing,  703. 
See  also  Oabnisheb  Obdeb. 

FL  FA.,  WRIT  OF,  DE  BONIS  BCOLBSIASTIOIS— 
When  it  issnes,  710. 
Is  assistant  to  writ  of  ^.  /a.,  7x0. 
Manner  of  executing,  710. 

FINAL  JUDGMENT— 

Various  grounds  of,  and  modes  of  obtaining,  684-685. 
See  Judgment,  Yabietibs  of  ;  Judgment,  Vabious  Grounds  for. 

FOREIGN  ATTACHMENT— 

Merely  to  compel  appearance,  704. 

FORM  OF  APPEAL— 

In  appeal  to  House  of  Lords,  what  is,  752. 

FORMAL  PROCEDURE— 

What  is,  and  how  distinguished  from  summary  procedure,  6x6-6x8. 

FRAUD— 

Plea  of,  648-649. 

FURTHER  CONSIDEEATION— 

May  be  reserved  in  giviug  judgment  at  trial,  690. 
Trial  may  be  adjourned  for,  69X. 
May  be  resexred  upon  judgment  without  trial,  692-693. 
New  trial  may  be  adjourned  for,  693-694. 
Report  of  referee  remitted  for,  694-695. 
See  Judgment,  YARiBTnEs  of. 

FURTHER  DEFENCE— 

Occasion  of,  and  time  for,  656-657. 

FURTHER  REPLY— 

Occasion  of  and  time  for,  656-657. 

GARNISHEE  ORDER— 

Manner  of  applying  for,  712. 
Is  nisi  in  first  instance,  7x3. 
Force  of,  712-713. 
How  made  absolute,  713. 

Where  garnishee  does  not  appear,  713. 

Where  garnishee  appears,  7x3. 
Effect  of  payment  under,  713. 

On  what  judgments  no  garnishee  order  issues,  7^3-7^4' 
Fi.  fa,f  issue  of,  upon,  702. 
See  Charging  Order  ;  Execution. 

GUARDLAN  AD  LITEM— 

Appointment  of.  in  cases  of  infants,  630-631. 
Either,— 
(i.)  To  appear  to  writ  of  summons,  and  (having  appeared)  to 
defend,  630-63X, 
Or,- 
(3.)  To  defend.  63 x. 
Appointment  of,  in  cases  of  lunatics,  630-63X. 

3    H 
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GUARDIAN  AD  UTEhL—icontinuecL) 
Either, — 
(i.)  To  appear  to  writ  of  iummons,  and  (having  appeared)  to 
defend,  630-631. 
Or,- 
(2.)  To  defend.  631. 
Mode  of  obtaining,  and  party  to  obtain,  appointment  of,  631. 

INDORSEMENTS.-— See  Writ  of  Summons  ;  Third  Party  NoncBS ; 
Execution. 

INFANTS.— See  Guardian  ad  Litem  ;  Special  Case. 

INFERIOR  COURTS— 

General  jurisdiction  of,  6x5-616. 

Powers  incidental  to  jurisdiction  of,  6x5. 

Limits  of  jurisdiction  of,  615. 

Appeals  from,  are  to  Divisional  Court,  614. 

Removals  from  and  into,  616. 

Mode  of  appeal, — 

(z.)  By  special  case,  747. 

(2.)  By  motion,  747-748. 
See  County  Courts. 

INJUNCTIONS— 

Application  for,  726-732. 

Preventive  injunction,  time  to  apply  for,  727-732. 
When  granted  upon  terms,  731. 
Particular  orders  in  nature  of,  732. 
Applicants  for,  732-733. 
See  Discovery  ;  Interim  Orders  ;  Motions  ;  Receiver. 

INQUIRIES,  JUDGMENT  FORr- 
At  any  stage  in  the  action,  685. 

Sometimes  immediately  after  time  for  appearance  to  writ,  685. 
Upon  notice,  685. 
Upon  motion  for  judgment,  696. 
Reserves  further  consideration,  685. 
See  Account,  Judgment  for. 

INSPECTION  OF  DOCUMENTS.— See  Discovert. 

INSPECTION  OF  PROPERTY— 

Either  party  may  have  order  to  inspect  property,  670. 
Either  party  may  have  order  to  take  sample     make  observations 
and  try  experiments,  670. 
See  Discovery. 

INTERIM  ORDERS— 
For  injunction,  720-732. 
For  receiver,  726-732. 
For  preservation  of  property,  732. 
For  interim  custody  of  property,  732, 
For  sale  of  goods,  &c.,  732. 
For  detention  of  property,  732. 
For  restitution  of  property,  732. 

Provision  for  case  of  lien  on  property,  732. 
Time  to  apply  for,  732-733« 
Person  to  apply  for,  733. 

See  Discovery  ;  Injunctions  ;  Receiver. 
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INTERLOOUTORY  JUDGMENT— 

Hay  direct  aceonnta,  inqniries,  &a,  685. 
Hay  be  made  at  any  stage  of  the  action,  685. 
May  reserve  further  conaideration,  685. 
See  Appxal  to  Court  or  Affxal  ;  Judouents,  Yarixties  of. 

INTERLOOUTORY  ORDER^ 
For  account.  685. 
For  account  on  ■umInoxu^  685, 
For  account  upon  motion,  685. 
For  inquiries,  685-696. 
For  injunctions,  ko. — See  Injunctions  ;  Rkoxjyer;  Intebiu  Obdkrs, 

&c. 
For  inspection  of  property.— See  iNSPEOnoN  OF  Pbofbbtt  ;  Appeal 

to  Court  of  Appeal. 

INTERPLEADER— 

Summons  by  defendant  against  third  party  (claiming  adversely  to 

plaintiff),  631. 
Time  for  taking  out  summons, — 
(a.)  By  private  person,  631, 
(6.)  By  sheriff,  631. 
AflSdavit  for,  contents  of,  631. 
Order  for,  on  summons,  631. 
Proceedings  in,  subsequent  to  order,  631. 
(a.)  Where  third  party  does  not  appear,  631. 

Order  is  made  barring  his  claim,  631. 
(6.)  Where  third  party  duly  appears,  631. 
Then  either, — 

(z.)  A  formal  trial  of  the  daims,  631. 
Or,- 
(2.)  A  summary  disposal  of  the  question, — 
(cu)  By  consent  of  both  claimants,  631. 
(6.)  Where  subject-matter  is  trivial,  at  request  of 
either  of  the  two  claimants,  631-632. 
No  appeal  after  summary  disposal,  631-632. 
Proceedings  in,  upon  sheriff's  interpleader,  63a. 

INTERROGATORIES.— See  Disooyxrt. 

INTERROGATORIES,  ANSWER  TO.— See  DisoovxBT. 

ISSUES— 

Preparation  of,  when  necessary,  66a. 
Preparation  of,  order  for,  663. 
Finding  of,  692. 
Judgment  upon  finding  of,  692. 
See  Referee,  .Trial  before. 

JOINDER— 

(i.)  Of  parties,— 

(a.)  Of  plaintiffs,  636. 
(6.)  Of  defendants,  635-636. 
See  also  Misjoinder  ;  Non-Joinder. 
(2.)  Of  issue,— 
Time  for,  646. 
Effect  of,  646, '661. 
(3.)  Of  causes  of  action, — 

What  not  permitted  without  leave,  649-650. 
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JTUDGIVIENT  FOB  DEFAULT.— See  Default  or  Affkasanob  to 
Writ  ;  Default  of  Afpbasakoe  at  Tbial  ;  Default  of  Pleading. 

JUDGMENT,  VAMETIBS  OF— 

(i.)  Final,— when,  eg,,  execution  may  issae  on  it,  685. 

(2.)  Interlocatory,— when,  eg,,  execution  may  not  yet  i«8ue  on  it, 

685. 
May  reseire  further  oontideratioD,  685. 
May  be  for  immediate  account,  685,  695-696. 
May  be  for  costs  only,  696. 

JUDGMENT,  VAEIOUS  GKOUNDS  OF- 
(i.)  For  default  of  appearance  to  writ,  686. 
(2.)  For  default  of  pleading,  686-688. 
(3.)  For  default  of  appearance  at  trial.  688-689. 
(4.)  On  admissions  in  the  pleadings,  689-690. 
(4a.)  On  admissions  in  the  evidence.  69a 
(5.)  At  trial  of  action,  690. 
(6.)  On  motion  subsequent  to  trial,  691-692. 
(7.)  On  motion  without  trial,  692-693. 
(8.)  On  motion  for  new  trial,  693-694. 
(9.)  On  trial  before  referee.  694-695.    See  Special  IvdOBBEHENT. 

JUDICATURE  ACT,  1873,  611,  to. 
„  „       1875, 611,  &o. 

»»       1877,  6u. 
„  „       1879, 627-628. 

„  „       1881,611. 

JUBISDIOTION— 

(i.)  Of  High  Court,  611,  612,  613. 

(2.)  Of  Court  of  Appeal,  6x2. 

(3.)  Of  House  of  Lords,  612. 

(4.)  Of  Diyisioual  Courts,  614-615. 

(5.)  Of  County  Courts,  and  other  Inferior  Courts,  615-6x6. 

JURY,  TRIAL  BY— 

Bight  of  either  party  to,  675. 

Mode  of  asserting  right,  675. 

How  right  to,  may  be  lost,  675. 

Sphere  for,  and  limits  of.  judge's  discretion,  675. 

Power  of  judge  to  direct.  675-676. 

LANDLORDS.— See  Summons,  "Writ  of. 

LEAVE— 

(x.)  To  issue  writ  of  summons  for  service  out  of  the  jurisdiction, 

622-623. 
(2.)  To  make  substituted  service  of  writ  of  summons,  or  to  give 

notice  in  lieu  of  service  thereof,  623. 
(3.)  To  serve  writ  of  summons  out  of  the  jurisdiction,  623-624. 
(4.)  To  amend  writ  of  summons,  624. 
(S.)  To  appear  (in  the  case  of  landlords)  when  action  is  against 

tenant  for  recovery  of  land.  628. 
(6.)  To  appear  to  an  action  under  Bills  of  Exchange  Act,  X856,  now 

abolished,  632-633. 
(7.)  To  issue  third  party  notice  when  remedy  over  is  claimed,  and 

generally.  642-643. 
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JJEATE— {continued. ) 

(8.)  To  join  with  an  action  for  the  reooTeiy  of  land  any  otlier 

cause  of  action,  649. 
(9.)  To  join  with  claim  by  trtutee  in  bankruptcy,  claim  by  him  x^er- 

sonally,  649. 
(10.)  To  defend  an  action  when  writ  it  specially  indorsed,  650. 
(11.)  To  plead  and  demur  together  to  the  whole    of   a   previous 

pleading.  655. 
(12.)  To  plead  after  demurrer  is  disposed  of,  655. 
(13.)  To  plead  a  further  defence  or  further  reply,  656-657. 
(14.)  To  discontinue  entire  action  at  certain  stages  of  it,  677, 
(15.)  To  withdraw  entire  defence  or  counter-claim,  658. 
(z6.)  To  amend  the  pleadings  in  certain  cases,  and  at  certain  stages 

of  the  action,  659. 
(17.)  To  set  down  a  special  case,  when  married  women,  infants,  or 

lunatics  are  concerned,  663. 
(18.)  To  countermand  notice  of  trial,  674,  678. 
(19.)  To  issue  execution  in  certain  cases,  7x4^15. 
(20.)  To  issue  a  wiit  of  attachment  in  all  cases,  706. 
(aoo.)  To  issue  sequestration  for  costs,  708. 
(ai.)  To  renew  writ  of  execution,  715. 
(22.)  To  appeal  in  certain  cases,  745. 
(23.)  To  amend  notice  of  appeal,  749. 
(24.)  To  adduce  further  evidence  in  certain  cases  on  appealing,  755-756. 

LORD  MAYOR'S  COURT— 

Appeal  from,  not  to  Court  of  Appeal,  but  to  Divisional  Court,  616, 
746. 

LUNATICS.— See  Guardian  ad  Litem  ;  Special  Case. 

MALICE— 
Plea  of,  648. 

MARRIED  WOMEN.— See  Parties  ;  Special  Case  ;  Summons,  Writ 

OP. 

BfASTER  AND  CHIEF  CLERK— 
Distinguished,  719. 

MEMORANDUM  OF  APPEARANCE.— See  Afpiabakcs  to  Writ  of 
Summons. 

MISJOINDER— 

(i.)  Of  plaintiffs,  effect  of,  as  to  costs  only,  636. 

Of  plaintiffs,  need  not  even  be  amended,  636. 
(a.)  Of  defendants,  effect  of,  as  to  costs  only,  634. 
Of  defendants,  need  not  even  be  amended,  636. 
See  Joinder  ;  Non-Joinder. 

MOTIONS— 

Various  occasions  for,  in  an  action,  725-727. 

When  they  may  be  ex  parte^  727-798. 

When  they  may  not  be  ex  parU,  but  must  be  on  notice,  727-728. 

Service  of  notice  of,  728-729. 

Hearing  of,  729. 

Evidence  upon,  729. 

For  rule  or  order  to  show  cause,  cases  for,  729-730. 
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NOTICE  OF  MOTION— (continwecl.) 
"Wheu  not  necessary,  727-728. 
Contents  of,  728. 
Length  of,  728. 

Special  leave  to  give  short,  728. 
Mode  of  service  of,  728-729. 
(a.)  Where  defendant  has  appeared,  728. 
(6.)  Where  defendant  has  not  appeared,  728-729. 
Service  of  (by  leave),  before  appearance,  728. 

NOTICE  OF  TRIAL.— See  Trial,  Preuminabibs  to. 

NOTICE  TO  ADMIT  DOCUMENTS,  669. 

NOTICE  TO  PRODUCE  DOCUMENTS— 
For  inspection. — See  Disoovebt. 
At  trial  of  action.— See  Evidbncb. 

NOTICE  TO  PRODUCE  FOR  CROSS-EXAMINATION,  672-673. 

NOTICES  TO  THIRD  PARTIES— 
Where  remedy  over  claimed,  641-642. 
Where  question  to  be  determined  against,  643. 

ORDER  TO  SHOW  CAUSE— 

When  it  may  be  granted,  and  when  only,  729-730. 
(z.)  On  application  for  a  new  trial,  729-730. 
Whether  (a)  to  Court  of  Appeal,  729. 
Or  (6)  to  Divisional  Court,  730. 
(2.)  On  application  not  in  an  action,  730. 
(3.)  On  application  for  a  charging  order,  731. 
(4.)  On  application  for  a  garnishee  order,  731. 
See  Motions. 

ORDER  TO  STAY— 
(i.)  Action,  756. 

Non-payment  of  costs  no  ground  for,  739. 

Necessary,  on  appeal  from  Master's  decision,  756. 

Necessary,  on  appeal  from  District  Registrar's  decision,  756. 

Necessary,  on  appeal  from  High  Court,  756. 

Not  necessary,  when  order  made  ex  parte  on  motion  for  new 
trial,  756. 
(2.)  Execution,  716. 

On  special  grounds,  7x6. 

In  lieu  of  audUd  querdd,  716. 

PARTICULARS,  649- 

PARTIES— 

Choice  of  defendants,  635-636. 
Joinder  of  plaintiffs,  636. 
Misjoinder  of,  effect  of,  636. 
Non-joinder  of,  effect  of,  636. 
Representative  parties,  636-637. 

In  questions  of  construction,  for  unknown  heir,  636-637. 

lu  questions  of  construction,  for  unasoertaiDed  next  of  kin,  637. 

In  actions  generally,  trustees  for  ceatuU  que  trutt,  637. 

In  actions  generally,  one  or  more  members  of  a  class,  637. 

In  administration  actions,  1         b      fi  '       f     alL  6vt 

In  actions  for  execution  of  a  trust,  )  °  ®  ®^^     r  aii,    37, 
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PABTIES— (conetnu«(2.) 

Infants  sue  by  their  next  friends,  637. 

Infants  defend  by  their  guardians  ad  litems  637. 

Lunatios  (so  found)  sue  by  their  committees,  638. 

Lunatics  (so  found)  defend  by  their  committees,  638. 

Lunatics  (so  found)  and  their  committees  are  both  made  parties 
(plaintiff  or  defendant,  as  the  case  may  be),  638. 

Lunatics  (not  so  found)  sue  by  their  next  friends,  638. 

Lunatics  (not  so  found)  defend  by  their  guardians  ad  litem^  638. 

Lunatics  (not  so  found),  and  also  infants,  are  made  defendants  in 
their  own  proper  names,  the  guardians  ad  litem  not  being  made 
parties,  638. 

Harried  women  sue  by  their  next  friends,  638. 

Married  women  defend  by  themselves  and  their  husbands,  638. 

Married  women  may  (with  leave)  sue  without  a  next  friend,  638. 

Married  women  may,  as  to  earnings,  sue  by  themselves,  638. 

Married  women  may  (with  leave)  defend  by  themselves,  638. 

Married  women  may,  as  to  earnings,  defend  by  themselves,  638. 

Married  women  as  to  their  equitable  separate  estate  sue  by  their  next 
friends.  638. 

Married  women  as  to  their  equitable  separate  estate  defend  by  them- 
selves and  their  husbands,  638. 

Married  women  as  to  their  statutory  separate  estate  sue  and  defend 
alone,  638. 

Partners  sue  either  in  their  own  or  in  the  partnership  name,  638-639. 

Partners  defend  either  in  their  own  or  in  the  partnership  name, 

639. 
Partner  (sole  member  of  firm)  sues  in  his  own  name,  639. 
Partner  (sole  member  of  firm)  defends  either  in  his  own  or  in  the 

partnership  name,  639. 
Landlord  (in  ejectment)  defending  by  leave,  is  made  a  party  defen- 
dant, 638-639. 
Multifarious  defendants  may  be  parties,  639. 
Multifarious  defendants  may  escape  embarrassment,  639. 
May  be  added,  or  struck  out,  or  substituted,  639-640. 
Mode  of  adding,  &o.,  639. 
Service  of  added,  &o.,  defendants  with  amended  writ  (with  or 

without  amended  statement  of  claim),  639. 
Appearance  of  added,  kc,  defendants,  639-64a 
Secondary  (or  cross)  parties  to  counter-claims,  640-641. 
Service  upon  persons  already  parties  to  the  action,  640. 
Service  upon  persons  not  already  parties  to  the  action,  640. 
Subsidiary  defendants,  641-643. 
Either,— 
(z.)  Where  defendant  to  action  claims  a  remedy  over,  if  him- 
self liable  to  plaintiff,  641. 
Or,- 
(a.)  Where  either  plaintiff  or  defendant  wants  the  determina- 
tion of  a  question  in  the  action  to  be  binding  on  some 
third  person,  641. 
Where  remedy  oyer  against  third  person,  service  upon  persona 

already  parties,  649. 
Where  remedy  over  against  third  person,  service  upon  persons 

not  already  parties.  642. 
Where  determination  of  question,  to  be  binding  against  third 
person,  service  upon  persons  not  already  parties,  643. 
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TAS.TIEB— {continued.) 

Persons  made  parties  by  roTiyor,  644-645. 

(ck)  Where  deyolution  of  interest,  by  operation  of  law,  644. 
(6.)  Where  devolution'of  interest,  by  aot  of  the  parties.  644. 
(c)  Where  deyolution  of  interest,  by  new  person  coming  into 
existence,  644. 
When  no  reyiyor  permissible,  645. 

PAJRTNEBSHIPS— 

Description  of,  as  parties,  638-639. 

(a.)  Being  plaintiffs.  638. 

(6.)  Being  defendants,  638-639. 
Appearance  of,  when  defendants,  6s8. 
Ezecation  against,  7x4-715. 

In  general,  714, 

In  particular  cases,  7x4-715. 
Seryice  of  writ  of  summons  upon,  622. 

PAYMENT  INTO  COURT— 

By  defendant  in  satisfaction,  653-654. 
Either,— 

(a.)  Of  whole  cause  of  action,  653. 
Or,- 
(6.)  Of  specified  part  of  cause  of  action,  653. 
Where  before  deliyering  defence,  notice  of,  to  plaintiff,  653. 
Where  at  time  of  deliyering  defence,  to  be  pleaded  in  defence,  653. 
Plaintiff's  course  subsequent  to,  653. 
Effect  of,  653.654, 

PBRCENTAGEa— See  Fees  and  Pebckntaoes. 

PETITION— 

Part  of  summary  statutory  jurisdiction,  6x7. 

PETITION  OF  APPEAL.— See  Appeal  to  House  op  Lords. 

PLEA— 

A  species  of  d^enee,  651-652. 
See  Defence  ;  Demtjbreb;  Pleadings. 

PLEADINQS— 

Succession  of,  and  times  for,  645-646. 
( I. )  Statement  of  claim,— within  six  weeks  from  defendant's  appear- 
ance (or  time  for  appearance)  to  writ  of  summons,  646. 
(2.)  Statement  of  defence,  with  or  without  counter-claim,— within 
eight  days  from  plaintiff's  deliyery  of  statement  of  claim, 
646. 
(3.)  Plaintiff's  reply.— within  three  weeks  from  defendant's  deliyery 
of  statement  of  defence  (whether  with  or  without  counter- 
claim), 646. 
(30.)  Third  party's  reply,— within  eight  days  from  defendant's 

deliyery  of  statement  of  defence,  646. 
(4.)  Simple  joinder  of  issue  on  reply.— within  four  days  from 

deliyery  of  reply,  646. 
(4a.)  Pleading  to  (otherwise  than  by  simply  joining  issue  on)  reply, 
—within  time  limited  [in  order  giying  leaye  to  plead  th  e 
pleading,  646. 
Extension  of  times  for  deliyeiy.  646. 
Further  extension  of  times  for  deliyering,  646. 
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TLEADlNQB—iamtinued.) 

Amendment  of,  658-660.    See  Aubndmsnt. 
CloBe  of,— 
Either,— 

(a.)  Upon  simple  joinder  of  issue,  66z. 
Or,- 
(6.)  Upon  default  to  plead  by  party,  661. 
Issues,  preparation  of,  662.    See  Issues. 
Special  case,  662-663.    See  Special  Case.    > 

PLEADINGS,  GENERAL  GHASAGTEB  OF— 
Concise,  647. 
Simple  and  accurate,  647. 
Specific  and  distinct,  647. 
Forbidden  faults  in  pleadings, — 

(i.)  Vagueness,  647. 

(a.)  Evasiyeness,  647. 

(3.)  Inconsistency,  647. 
Belief  claimed  to  be  specifically  stated,  647, 
General  relief  claimed  in  alternative,  647. 
Counter-claim  like  claim  in  cross-action ,  647. 
Specific  denials,  647. 
Inconsistent  amendments  allowed,  647. 
General  denial  by  joinder  of  issue,  647. 

PLEADINGS,  PARTICULAR  RULES  REGARDING— 
What  printed  and  what  wi*itten,  647-648. 
Counter-claim  to  be  so  described.  648. 
Delivery  of,  648. 

Pleadings  in  abatement  abolished,  648. 
Amendment  in  lieu  of  new  assignment,  648. 
Possession,  plea  of,  648. 
Equitable  title,  plea  of,  648. 
Not  guilty  by  statute,  plea  of,  648. 
Special  defences,  pleading  of,  648. 
Documents,  pleading  of,  648. 
Fraud,  &c.,  pleading  of,  648-649, 
Notice,  pleading  of,  649. 
Presumptions  of  law,  not  to  be  pleaded,  649. 
Particulars,  obtaining  of,  649. 

POSSESSION— 
Plea  of,  648. 

POSSESSION,  WRIT  OF— 

Where  judgment  for  delivery  of  possession,  704-705. 

Requisites  before  issuing,  705. 
Upon  judgment  for  recovery  of  possession,  705. 
Mode  of  issuing,  705. 
Time  of  issuing,  705. 
Writs  assistant  to,  710. 

PRfiCIPB.— See  Execution. 

PRESUMPTIONS- 

Of  law,  not  to  be  pleaded,  648. 
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PRODUCTION  OP  D0CUMENTS.--S6e  Discovert. 

PROHIBITION,  720. 

PUIS  DARREIN  CONTINUANCE.— See  Fuetheb  Defence  ;  Fdbthee 
Replt. 

QUEEN'S  BENCH  DIVISION.— 

Now  embraces  all  the  three  old  Common  Law  DivisionB,  61 1. 
Juriadiotion  of,  613-614. 

RECEIVER— 

Application  for  appointment  of,  736-732. 
Time  for  making  application,  732. 
Applicant  for,  732-733* 
See  Interim  Orders. 

RE-EXAMINATION.— See  Witnesses,  Examination   or;  Evidence 
Viva  Voce  ;  Affidavit,  Evidence  bt. 

referee,  trial  before — 
Cases  for,  676. 

Referee  may  submit  questions  to  court,  683. 
Referee  may  be  required  to  give  his  reasons,  683. 
Judgment  upon,  694-695. 
Court  may  adopt,  or  not,  report,  694. 
Court  may  remit  report,  694. 
Court  itself  may  decide  question  on  evidence,  695. 
Otherwise  report  is  equivalent  to  yerdict,  695. 
Motion  for  judgment  subsequent  to,  694-695. 
See  Judgment,  Various  Grounds  for. 

REFERENCES- 

Compulsory,  694-695. 

REHEARING— 
Abolition  of,  746. 

REMOVAL  OF  ACTION— 

(x.)  From  District  Registry  into  High  Court,  724-725. 

Removals  distinguished  from  references,  724. 

Removal,  when  a  matter  of  right,  724-725. 

Removal,  when  a  matter  of  discretion,  725. 
(2. )  From  High  Court  into  District  Registry,  725. 

Removal  always  a  matter  of  discretion,  725. 
See  Court,  County;  District  Reqistbies. 

RENEWAL— 

Of  writ  of  summons,  626-627. 
Of  writ  of  execution,  715-7x6. 
When  to  be  renewed,  715. 
Renewed  by  leave  only,  716. 
Maimer  of  renewing,  716. 

REPLY— 

Time  for  delivery  of, — 

(a.)  By  plaintiff,  646. 

(6.)  By  third  party,  646. 
Plaintiifs  reply,  usually  a  simple  joinder  of  issue,  655,  66x. 
Plaintiff's  reply,  when  it  introduces  new  matter,  655,  66x. 
Third  party's  reply  is  in  efifect  a  defence  to  counter-olaim,  656,  661. 
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EEPRESENTATTYE  PABTIES— 
(i.)  Nominee  of  court, — 

For  unknown  heir-ai-lav,  for  unascertained  next  of  kin.  in 
any  action  involving  a  question  of  construction,  636-637. 
(2.)  Trustees,  executors,  and  administrators,  for  beneficiaries,  637. 
(3.)  One  or  more  members  of  class,  for  class,  637. 
(4.)  One  beneficiary  for  all  like  beneficiaries,  in  an  admimstration 
action,  637. 
See  Pasties  ;  Summons.  Wbit  or. 

REVIEWING  TAXATION,  720. 

REVIVOR— 

As  to  parties,  where  devolution  of  interest,  643-645. 
Either,— 
(z.)  By  operation  of  law,  644.    Or, 
(3.)  By  act  of  the  parties,  644.    Or, 
(3.)  By  new  person  coming  into  existence,  644. 
Service  of  order  of  revivor  as  to  parties,  645. 
Discharge  of  order  of  revivor  as  to  parties,  645. 
Time  for,  where  no  effective  disability,  645. 
Time  for,  where  some  effective  disability,  645. 
When  no  revivor  as  to  parties,  645. 
See  also  Exbcution. 
RULE  TO  SHOW  CAUSE.- See  Ordsb  to  Show  Oause. 
SECONDARY  PARTIES.— See  Pabties. 
SECURITY  FOR  COSTS— 

In  discretion  of  court,  739-740. 

May  extend  to  past  and  future  costs,  740. 

Application  for,  to  be  first  made  out  of  court,  740. 

Appeal  lies  regarding,  74a 

Orounds  for  ordering,  740. 

Application  for,  should  be  made  without  delay,  74a 

On  appeals  to  House  of  Lords.  752.    See  Costs. 

SEQUESTRARI    FACI^    DE    BONIS    EOCLESIASTICIS,    WRIT 
OF— 
When  it  issues,  710. 
Is  assistant  to  writ  of  >E.  /a.,  7xa 

Is  optional  substitute  torJL/a,  de  bonis  CGcUnaiticit,  7x0. 
Manner  of  executing,  710. 

SEQUESTRATION,  WRIT  OF— 

When  it  issues  without  leave,  707-708. 

Preliminaries  to  issuing,  708. 

Force  of,  708. 

Manner  of  dealing  with  proceeds  of  sequestration,  708. 

Accountability  of  sequeatrators,  708. 

Does  not  issue,  without  leave,  for  recovery  of  costs,  708. 

SERVICE  OF  DOCUMENTS— 

(i.)  Of  writ  of  summons,  63Z-622,  625-626. 
Time  for,  621. 
Mode  of,  621. 

On  husband  and  wife,  621,  625. 
On  infant,  621,  625-626. 
On  lunatic,  621-622,  626. 
On  partners,  622. 
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SEBYICB  OF  DOCUMENTS— (conftnued.) 
On  yacant  premiiet.  622. 
(a.)  Of  amended  writ  of  Bummona  on  added  or  substitnied  defendant, 

624. 
(3.)  Of  counter-claim.  640. 

(a.)  Upon  persons  already  parties,  640. 
(6.)  Upon  persons  not  already  parties,  640. 
(4.)  Of  defence,  where  remedy  over  (in  case  of  primary  liability  esta- 
blished) is  claimed,  upon  persons  already  parties,  641-642. 
(5.)  Of  notice  of  claim,  where  remedy  over  (in  case  of  primary  lia- 
bility established)  is  claimed,  upon ,  persons  not  already 
parties,  641-642. 
(6.)  Of  notice  of  question,  where  question  to  be  determined  in  the 
action  is  to  be  binding  as  against  third  person,  upon  persons 
not  already  parties,  643. 
(7.)  Of  order  of  revivor,  as  to  parties,  644-645. 

(a.)  Where  devolution  of  interest,  by  operation  of  law,  644. 
(b.)  Where  devolution  of  interest,  by  act  of  the  parties,  644. 
(c.)  Where  devolution  of  interest,  by  new  person  coming  into 
existence,  644-645. 
(8.)  Of  pleadings,  645-646. 
(9.)  Of  amended  pleadings,  660. 
(zo.)  Of  plaintiff's  confession  of  defence,  657. 
(zi.)  Of  notice  to  admit  documents,  669. 
(12.)  Of  notice  to  produce  for  cross-examination,  672-673. 
(13.)  Of  notice  of  trial,  674. 
(14.)  Of  notice  of  discontinuance  of  action,  677. 
(15.)  Of  notice  of  motion  for  judgment  subsequent  to  trial,  691-692. 
(16.)  Of  garnishee  order  niti^  7x2-7x3. 
(17.)  Of  judgment,  698. 
(18.)  Of  order  to  make  discovery,  665-666. 
(19.)  Of  order  to  found  attachment,  706. 
(20.)  Of  order  to  found  sequestration,  708. 
(21.)  Of  charging  order,  71X. 
(22.)  Of  notice  of  motion,  727-728. 
(23.)  Of  rule  or  order  nisi  for  new  trial,  429-730. 
(24.)  Of  notice  of  appeal  from  County  Court,  747-748. 
(25.)  Of  notice  of  appeal  to  Court  of  Appeal,  748-749. 
(26. )  Of  cross-appeal  notice,  749. 
(27.)  Of  petition  of  appeal  to  House  of  Lords,  753. 

SBTTINa  ASIDE— 

Appearance  to  writ  of  summons,  629. 
Judgments  obtained  by  default,  688. 
Judgments  of  non-suit,  697. 

SETTING  DOWN— 
Of  special  case,  663. 
Of  motion  for  judgment,  687. 
Not  of  simple  motion,  687. 
Notice  of  setting  down,  687. 

SHERIFF— 

Interpleader  by,  632. 
See  EZKCUTION. 

SOLICITORS.— See  Attachment  ;  Discovert. 
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SPECIAL  ALLOWANCES.— See  Costs,  Taxation  of. 

SPECIAL  CASE— 

By  consent  of  parties,  after  writ  issued,  663. 

By  order  of  court,  where  preliminary  matter  of  law,  663. 

Printing  of,  663. 

Filing  of,  663-663. 

Entiy  of, — 

In  the  general  ease,  663. 

Order  for,  where  married  women,  infants,  or  lunatics,  663. 

SPECIAL  mDORSEMENT.— See  Wbit  of  Summons. 

STAMPS.— See  Fees  and  Pebcentaoes. 

STATE]tfENT  OF  CLAIM— 
Time  for  delivery  of,  646. 
General  character  of,  as  a  pleading,  646-647. 
Particular  rules  of  pleading  regarding,  647-648. 
May  join  several  causes  of  action,  649. 

Exceptions  to  such  joinder,  649-650. 
Where  writ  specially  endorsed,  notice  equals.  650. 
Amendment  of,  648,  658-661. 

STATEMENT  OF  DEFENCE.— See  Defenoe  ;  Defence  and  Counter 

CLAIM. 

STAY  OF  PROCEEDINGS— 

When  order  made  on  motion  for  new  trial,  756. 
In  all  other  oases,  no  stay,  unless  by  special  order,  756. 
In  what  court  application  for,  to  be  made,  756. 
See  Obdeb  to  Stat. 

STAY,  ORDER  TO— See  Obdeb  to  Stat. 

SUBSIDIARY  DEFENDANTS.— See  Pabties. 

SUMMARY  PROCEDURE— 

What  is,  and  how  distinguished  from  formal  proceduie,  6i6-6i8. 
Under  statutes  in  Chancery  Division,  617-618. 
Under  statutes  in  Queen's  Bench  Division,  617-618. 

SUMMONS- 

Mode  of  proceeding  at  Chambers,  716. 

Mode  of  proceeding  in  District  Registries,  731. 

SUMIHONS,  WRIT  OF- 
Preparation  of,  618-619. 
Issue  of,  619. 

Indorsement  of  claim  upon,  6x9-630. 
Special  indorsement  of  claim  upon,  630-631. 
Service  of,  631-634. 

In  genend,  631. 

Upon  husband  and  wife,  63i. 

Upon  infants,  631. 

Upon  lunat  C9f  621-633. 

Upon  partnerships,  633. 

Upon  premises  (in  ejectment),  633. 

Upon  added  or  substituted  defendants,  634. 
Leave  to  issue,  633-623. 
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SUliMONS,  WBIT  OF— {continued,) 

When  leaTo  is  necessary,  622. 

How  leave  is  obtained,  623. 
Leave  to  make  substitnted  service  of,  623. 
Leave  to  give  notice  in  lien  of  service  of,  623. 
Leave  to  serve  ont  of  jurisdiction,  623-624. 

How  leave  is  obtained,  623. 

What  the  affidavit  for  leave  mnst  show,  623-624. 

Difference  between  serving  out  of,  and  giving  notice  out  of,  the 
jurisdiction,  624. 
Leave  to  amend,  624. 

How  leave  is  obtained,  624* 

Order  giving  leave  is  not  drawn  up,  624. 

By  adding,  striking  out,  or- substituting  parties,  624. 

Service  of  amended  writ,  624. 
Order  to  stay  proceedings  on,  624-625. 

Grounds  for  making  order,  604-625. 

Order  how  obtained,  625. 
Order  to  serve  particular  persons  with,  625-626. 

Upon  wife  specially,  625. 

Upon  infant  personally,  626. 

Upon  infants  and  lunatics  specially,  626. 

Where  defendants  added  or  substituted,  624. 
Issue  of  concurrent,  626. 

Mode  of  issuing,  626. 

Duration  of  concurrent,  626. 

Oases  for,  626. 
Benewal  of,  626-627. 

Grounds  for,  626.     , 

Mode  of,  and  time  for,  627, 

Duration  of,  627. 

Effect  of,  627. 

When  no  renewal  of,  permissible,  627. 

SUMMONSES— 

Various  occasions  for,  in  an  action,  734-736. 

Proceedings  at  Ohambers,  734. 

Proceedings  in  District  Registries,  734. 
Gases  where  option  to  proceed  by  summons  or  by  motion,  734-735. 
Distinction  between  Ohambers  at  Oommon  Law  and  in  Chancery 

734-735. 
Cases  where  summons  peremptorily  prescribed,  735. 
Discretion  to  be  used  in  proceeding  by,  734. 

SUPPLEMENTAL  SUIT,  698. 

TEST  ACTION- 

Where  divers  plaintiffs  sue  the  same  defendant  in  divers  actions,  634. 
See  Consolidation  of  Actions. 

THIKD  PARTY  NOTICES- 

Where  remedy  over,  is  claimed,  642-643. 
Where  question  to  be  determined  against,  643. 

TIME — 

General  provisions  regarding,  756-757. 
Sundays,  &c.,  757. 
Long  Vacation,  757. 
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TRIAL,  PRELIMINARIES  TO-^conHnued,) 

Defendant  may  afterwarcU  giye  notiM,  if  pluntiff  do  not,  674. 

Of  trial  or  of  issues  only,  674. 

Usual  notice,  ten  days,  674. 

Short  notice,  four  days,  674. 

Specifies  mode  of  trial,  674. 

To  be  gi^en  before  entry  of  aetion  for  trial,  674-675. 

Becomes  void  after  six  days,  unleai  action  entered  for  trial, 
674. 

Countermandable,  by  consent  or  with  leare  only,  674,  675. 
(3.)  Mode  of,  choice  of,  675-676. 

Right  of  choice,  675. 

Right  to  jury,  how  it  may  be  lost,  67$, 

Judge's  discretion,  limits  of  and  sphere  for,  675. 

Different  modes  (by  order)  for  different  questions,  675. 

Compulsory  reference  to  referee,  cases  for,  675-676. 

Order  at  trial  for  trial  of  partionlar  issues,  676. 
(4.)  Entry  for, — 

Party  giving  notice  of  trial  enters  action  within  two  days,  676 

Other  party  may  enter  action  within  next  four  days,  676. 

Mode  of,  and  place  for,  676-677. 

TRIAL,  PROCEEDINGS  AT— 

(i.)  Where  one  side  fails  to  appear,  678. 

(a.)  Defendant  failing,  plaintiff  proves  his  case,  678. 

But  judge  may  postpone  trial,  678. 
(&. )  Plaintiff  failing,  defendant  obtains  judgment,  678. 

Defendant  having  first  proved  his  oounter-elaira  (if 

any),  678. 
But  judge  may  postpone  trial,  678. 
Plaintiff  or  defendant  may  set  aside  judgment,  upon  terms,  678 
(2.)  Where  all  parties  appear,  678-683. 
Course  of  trial,  678-679. 
(Ai)  Before  judge  without  jury,  678-68a 

(a.)  Counsel's  opening  statement,  678-679. 
(6.)  Plaintiff's  evidence,  679. 

(aa.)  When  by  affidavit,  679^ 
(6&.)  When  vivd  voce,  679. 
(c.)  Defendant's  evidence,  if  none,  plaintiff's  counsel 
sums  up,  and  defendant's  counsel  replies,  679- 
680 ;  but  if  defendant  puts  in  evidence,  then,— 
Either  {aa.)  By  affidavit,  680. 
Or  (66.)  Vwd  voce,  660. 
{d.)  Plaintiff's  rebutting  evidence  (by  leave  only), 
and  if  none,  then,^defendant  sums  up  his 
own  evidence,  and  remarks  upon  the  plaintiff's 
evidence,  and  upon  the  law,  680-68  z. 
(tf.)  Plaintiff's  counsel  replies  upon  the  whole,  68o-68z. 
(B.)  Before  judge,  with  jury,  68i-68a. 

(a.)  Counsel's  opening  statement,  addressed  to  jury 

rather  than  to  judge,  68z. 
(6.)  Points  of  law,  reservation  of,  or  direction  to  argue 

same,  68i-68a. 
(e.)  Evidence  and  summing  up  evidence,  by  plaintiff 
and  defendant  respectively,  as  in  trial  before 
judge  without  jury,  682. 
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TRIAL.  PKOOEEDINGS  AT -{continued.) 

{d.)  Judge^B  Bommiog  up,  682. 
(e.)  Verdict  of  jury  and  entry  thereof,  682. 
(/.)  Objection  (if  any)  taken  by  counsel  to  judge's  direc- 
tion to  jury,  682-683. 
(0.)  Before  referee  (official  or  special),  683. 

Proceedings  at,  under  control  of  judge,  683. 
See  JuDOMSNT  at  Trial. 

TRIAL,  PROCEEDINGS  SUBSEQUENT  TO— 
To  be  taken  before  same  judge  (if  possible),  683. 

So  far  as  completory  of  judgment.  683. 

Seeu9,  if  by  way  of  appeal  or  reversal,  683. 
Motion  for  judgment,  687. 

VENDITIONI  EXPONAS,  WRIT  OF— 
When  it  issues.  709. 
Is  assistant  to  writ  ofJL  fa„  709. 
Force  of,  709. 

VENUE.— See  Trial,  Prbuminaries  to. 

WITHDRAWAL— 

Of  entire  action,  657,  677-678. 
Of  part  grounds  of  action,  by  plaintiff,  657. 
When  without  leave,  657. 
When  only  with  leave.  658. 
Defendant's  costs  on  plaintiff's  withdrawal,  658. 
Of  whole  defence,  by  defendant,  only  with  leave,  658. 
Of  part  defence,  by  defendant,  only  with  leave,  658. 
See  Discontinuance. 

WITNESSES,  EXAMINATION  OF. 
Examination  in  chief,  679. 
Cross-examination,  672,  679. 
Re-examination,  679. 
See  Trial  ;  Atfidavit,  Evidekcb  bt  ;  Evidbncb  Viva  Voce. 

WRIT  OF  EXECUTION.- See  Execution. 

WRIT  OF  SUMMONS.— See  Summons.  Writ  of. 

WRITS,  ASSISTANT.— See  Assistant  Writs. 
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